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Resolved  by  the  Senate  (the  House  of  RepresentoMves  concur^ 
ring) ,  That  tnere  be  printed  and  bound  one  thousand  five  hundred 
copies  of  the  proceedings  in  the  Senate  of  the  United  States  and  in  | 

the  House  of  Kepresentatives  and  before  the  Judiciary  Committee  y 

thereof  in  the  matter  of  the  impeachment  of  Bobert  W.  Archbald. 
additional  circuit  judge  of  the  tfnited  States  from  the  third  judicial 
circuit,  and  designated  a  judge  of  the  Commerce  Court,  of  which  five 
hundred  shall  be  for  the  use  of  the  Senate  and  one  thousand  for  the 
use  of  the  House  of  Representatives. 
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PROCEEDIKGS  OF  THE  UNITED  STATES  SENATE  IN  THE  TRIAL 
OP  IMPEACHMENT  OF  ROBERT  W.  ARCHBALD. 


JANTJABY  4,  101&. 

In  the  Senate  ok  the  United  States. 

The  President  pro  temi'ore  (Mr.  Gallinger).  The  hour  of  1.30 
having  arrived,  the  senior  Senator  from  Georgia  [Mr.  Bacon]  will 
please  take  the  chair  to  preside  over  the  impeachment  proceedings. 

Mr.  Bacon  took  the  chair  as  Presiding  Officer. 

The  Presiding  OflBcer  having  announced  that  the  time  had  arrived 
for  the  consideration  of  the  articles  of  impeachment  against  Robert 
W.  Archbald,  the  respondent  appeared  with  his  counsel,  Mr.  Worth- 
ington,  Mr.  Simpson,  Mr.  Robert  W.  Archbald.  jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  oi  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Secretary  will  read  the  Journal  of 
the  last  session  of  the  Senate  sitting  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  the  proceedings  of  Thursday, 
December  19, 1912,  of  the  Senate  sitting  as  a  Court  of  Impeachment. 

The  Presiding  Officer.  Are  there  any  inaccuracies  in  the  Journal  ? 
If  not,  the  Journal  will  stand  approved. 

Mr.  Manager  Clayton.  Mr.  President,  by  some  inadvertence  a 
document  which  was  admitted  in  evidence,  and  which  it  was  agreed 
should  be  printed  in  the  body  of  the  hearings,  has  not  been  printed. 
I  refer  now  to  pages  986  and  987.  There  were  three  reports  which 
it  was  agreed  should  be  admitted  and  printed  on  page  986 — Mr. 
Merriman's  report,  Mr.  Saum's  report,  and  Mr.  Rittenhouse's  re- 
port. By  some  inadvertence  the  Rittenhouse  report  was  not  printed 
in  the  record,  and  I  desire,  Mr.  President,  to  nave  that  correction 
made,  and  that  it  be  now  printed  in  the  record,  conformably  to  the 
agreement  had  in  the  hearing  heretofore. 

Mr.  WoRTHiNGTON.  I  had  noticed  the  same  omission  and  intended 
to  make  the  same  request. 

The  Presiding  Officer.  Does  the  manager  desire  that  the  part 
which  has  been  printed  shall  be  reprinted  or  that  the  document  to 
which  he  refers  shall  be  added? 

Mr.  Manager  Clayton.  I  ask  that  it  be  printed  as  a  part  of  to- 
day's proceedings.  I  think  what  I  have  said  in  that  connection 
will  enable  anybody  who  wants  to  examine  the  testimony  to  refer  it 
back  to  the  proper  place  into  which  it  should  be  read  into  the  record. 

The  Presiding  Officer.  It  will  be  ordered  accordingly. 
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The  report  is  as  follows : 

U.  S.  S.  Exhibit  98. 

[J.    H.    Rlttenhonso,    (\  K.,   civil    and   mining   engineer,   713-714-715   Connell    Building, 

Scranton,  Pa.] 

SoBANTON,  Pa.,  March  SO,  1012. 

Report  on  the  Katydid  Culm  Dump. 

The  cuJiJLi  duuip  known  as  the  Katydid  is  situated  In  the  borough  of  Mooslc» 
Lackawanna  County,  and  State  of  Pennsylvania.  The  dump  was  made  during 
the  years  of  1888  to  1908,  and  contained  the  buckwheat  coals  that  were  a  waste 
product  until  they  became  marketable,  the  larger  size  (No.  1)  being  the  first 
to  be  marketed,  and  the  others  following  in  order  as  the  years  rolled  by. 

The  dump  was  made  In  the  shape  of  a  crescent,  to  take  advantage  of  good 
dumping  ground.  After  this  was  made  and  the  buckwheats  in  it  became  mar- 
ketable the  Katydid  owners  added  a  washery  to  their  plant  and  not  only  treated 
the  small  sizes  as  they  were  made  in  the  breaker  but  also  began  to  wash  this 
bank,  as  shown  on  the  sketch  where  the  pile  has  been  nearly  cut  in  two,  when 
they  stopped  because  of  the  burning  of  the  breaker  and  washery. 

We  have  made  a  survey  of  the  dump  and  find  the  contents,  in  cubic  feet,  to 
be  as  below: 

Culm  (treatable),  3,133,632  cubic  feet gross  tons..  74,081 

Slush,  1,344,391  cubic  feet do 31,782 

Allowing  70  per  cent  as  the  reclaimable  amount  in  marketable  sizes,  we  have 
51,856  gross  tons.  The  dotted  line  shaded  red  is  the  dump  as  outlined  by  the 
Brie  Co.  in  their  sketch  and  estimated  by  them  to  contain  55,(XX)  gross  tons. 
I  found,  after  making  the  survey,  In  talking  with  Mr.  J.  M.  Robertson,  that  an- 
other section  of  the  pile  should  be  Included.  This  I  will  have  done  and  included 
in  my  supiilemental  report,  which  I  will  make  in  a  few  days,  after  the  snow  gets 
melted  and  the  frost  has  a  chance  to  get  out  of  the  ground. 

Plate  1  shows  how  dump  Is  situated  with  reference  to  transportation  lines. 
The  branches  of  the  Erie  and  main  line  of  the  Erie  &  Wyoming  Valley  are 
shown,  and  also  the  Laurel  Line,  or  Lackawanna  &  Wyoming  Valley  R.  R., 
which  iiarnllels  the  E.  &  W.  for  some  distance  about  100  feet  apart.  Where 
these  main  lines  pass  nearest  to  the  dump  they  are  seven  or  eight  hundred  feet 
from  It,  the  L.  &  W.  V.  being  the  nearer  by  something  over  1(X)  feet,  but  the 
branch  and  tall  tracks  of  the  Erie  that  run  to  the  Consolidated  breaker  and 
Katydid  are  right  at  the  base  of  this  dump. 

This  being  the  case,  it  is  more  favorably  situated  to  the  Erie  than  to  the 
Laurel  Line. 

The  size  of  the  pile,  excluding  the  slush  from  the  washery,  containing  only 
51,850  gross  tons,  plus  an  increniont  of  about  5,(XX)  tons  from  the  i>ortion  Mr. 
Robertson  says  belongs  to  it.  makes  it  a  small  proposition,  and,  looking  at  it  from 
a  commercial  i)oint  of  view,  it  is  more  valuable  to  the  Brie  than  anyone  else 
for  the  following  reasons : 

The  Erie  already  has  a  large  breaker  and  w^nshery  annex,  known  as  the  Con- 
solidated, with  tracks  connecting  with  tlie  Katydid,  so  that  another  washery 
for  this  dump  would  be  unnecessary,  as  by  taking  this  dump  material  and  load- 
ing by  steam  shovel  into  cars  and  then  taken  by  rail  and  small  locomotive  it 
could  be  delivered  at  the  washery  at  small  cost — in  my  judgment,  as  cheaply 
as  by  a  scraper  line  In  the  usual  way.  There  would,  therefore,  be  no  construc- 
tion cost  of  a  washery  to  be  charged  up  or  separate  organization  and  plant. 

One  of  the  main  features  of  a  successful  washery  Is  a  good  output,  and  this 
means  a  short  life  for  a  small  dump,  so  unless  the  operator  had  several  dumps 
to  work,  and  as  fast  as  one  dump  played  out  erect  the  washery  at  another,  his 
construction  cost  and  depreciation  cost  would  be  excessive,  for  a  washery  soon 
makes  Junk  of  the  outfit 

Water  supply  is  another  item  that  would  make  it  more  favorable  for  the 
Erie,  as  any  other  i>arty  operating  would  have  to  have  his  own  separate  sup- 
ply and  also  separate  slush  dam.  Having  their  own  transportation  would  add 
to  the  i)rofits  of  the  Erie. 

As  to  the  Laurel  Line:  This  company  could  not  handle  the  inaKn-ial  in  the 
same  way,  but  would  have  to  i)ut-  a  swinging  scraiRM-  \\m\  at  the  dump  and 
another  from  the  dump  to  a  point  near  their  tracks,  where  they  would  have  to 
erect  a  small  washery  and  accessories.  It  would  be  valuable  to  them,  as  they 
have  to  buy  their  fuel  and,  being  in  the  transportation  business,  it  would  help 
them.    At  the  same  time  it  would  be  more  expensive  for  them  to  operate  the 
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washerj'  than  it  would  be  for  the  Erie,  though  they  would  get  their  fuel  cheaper 
than  at  present,  provided  they  could  get  the  dump  for  a  reasonable  price. 

To  an  outsider,  one  not  engaged  in  the  transportation  business,  it  would  be 
more  expensive  than  to  either  of  the  transiHjrtlng  ooniiianies,  especially  if  he 
had  to  be  tied  up  by  a  05  per  cent  contract,  and  for  the  following  reasons: 
Culm  banlvs  made  about  the  same  time  this  was  run  about  45  per  cent  to  50 
per  cent  in  the  different  buckwheat  sizes. 

The  bulk  of  the  product  is  in  No.  2  and  No.  3.  Prices  for  these  the  past  year, 
based  on  the  65  per  cent  contract,  have  been  for  No.  2,  55  cents,  and  for  No. 
3,  30  cents;  later  in  the  year,  70  cents  for  Xo.  2  and  for  No.  3.  If  a  flat  rate 
of  25  cents  or  30  cents  per  ton  for  royalty  or  cost  at  a  purchase  had  to  taken 
into  consideration — this  with  the  cost  of  handling  and  preparation  plus  cost 
of  construction  to  be  charged  off  for  depletion  and  short  life  of  washery — would 
make  it  a  losing  proposition  to  any  individual  oijeratlng  it.  The  65  per  cent 
contract,  for  instance,  made  a  freight  charge  of  $1.30  tidewater  for  No.  1 
buckwheat  and  $1.54  for  No.  2. 

As  to  prices  paid  for  culm  piles,  either  by  purchase  outright  or  on  a  royalty 
basis,  flat  rate,  or  sliding  scale,  I  have  to  say  that,  leaving  out  the  recent  wild 
prices  paid,  due  to  impending  strike  conditions,  the  ordinary  prices  have  been 
about  as  follows: 

Mr.  W.  H.  Richmond  leased  his  old  dump  at  Dickson  City  for  a  flat  rate  of 
42i  cents  for  everything  in  the  dump.  This  was  largely  an  old  dump,  made  be- 
tween 1860  and  1875,  and  had  a  great  deal  of  the  larger  sizes  of  the  steam  coals 
and  also  rough  coal,  condemned  in  those  days.  It  is  one  of  the  best  dumps  in 
the  valley,  and  was  leased  to  the  Scranton  Traction  Co.  as  a  fuel  proposition. 
It  is  not  made  a  washery  proposition. 

Another  dump  made  by  this  same  Mr.  W.  H.  Richmond,  but  in  later  years 
(1884  to  1895),  was  leased  at  a  flat  rate  of  30  cents  to  the  Central  City  Coal  Co. 
in  1907,  and  though  favorably  situated  for  local  city  trade,  but  no  railroad 
facilities,  it  was  a  losing  proposition. 

The  Carbon  tiill  dump  along  the  Lackawanna  &  Bloomsburg  Railroad  and 
the  Lackawanna  River,  a  few  miles  below  this  city,  sold  for  practically  a  cash 
price  of  50  cents  per  ton  in  the  fall  of  1911. 

During  the  past  year  or  so  the  finer  culm,  such  as  would  pass  through  the 
standard  mesh  of  three  thirty-seconds  of  an  inch,  has  begun  to  show  market 
value.  This  passed  over  a  three  sixty-fourth  mesh  is  successfully  used  as  a 
fuel  at  the  Oxford  mines  in  this  city,  and  I  am  informed  that  the  D.,  J*,  &  W. 
are  using  the  fine  stuff,  such  as  barley  coal  and  finer,  very  successfully  in  some 
of  the  specially  constructed  boiler  plants.  This  being  the  case,  what  has  been 
in  the  near  past  a  waste  product  will  probably  In  the  near  future  be  utilized 
as  a  fuel  without  treatment. 

If  this  late  waste  product  is  sold  instead  of  having  to  take  care  of  it,  and  the 
65  per  cent  contract  is  cut  out,  it  will  be  a  close  question  as  to  Just  what  would 
be  a  fair  flat  rate  of  royalty  on  this  pile.  Until  such  time  as  I  can  test  the  pile 
for  the  percentage  of  the  different  sizes,  I  would  say  from  25  cents  to  30  cents 
per  gross  ton  for  the  merchantable  coal  in  the  bank  would  be  all  it  would  be 
possible  for  a  selling  and  nontransporting  proposition  to  bear. 

My  supplemental  report  will  follow  in  a  short  time. 
Yours,  very  respectfully, 

J.   H.   RlTTEN HOUSE, 

Civil  and  Mining  Engineer. 

IJ.    H.    RJttenhouse,    O.  K.,    civil    and    mining   engineer,    713-714-715    Connell    Building, 

Scranton,  Pa.] 

ScBANTON,  Pa.,  April  //,  1912. 

Mr.  Wbisley  Bkown, 

Department  of  Justive,  Waahingtony  I),  C. 
Dear  8ir  :  I  herewith  submit  my  supplemental  report  on  tht»  Katydid  bank : 

Number  of  cubic  feet  in  the  bank,  as  outlined  by  the  Erie 3, 133,632 

Additional  dump,  making  3  in  all OSl,  229 

Tot-il 3.  ^24,  861 

Weight  per  cul)l(   foot=52.9  pounds. 
42.3  cubic  feet=l  ton  (»f  2.240  poinuls. 

Tons. 

3,133,632-^42.3  cubic  feet 74,081 

681,220^^2.3  cubic  feet 16,105 

Total 90,186 
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A  test  of  the  component  parts  of  the  various  sizes  in  the  dump  I  find  as 
follows : 


Coal. 

■ 

Percent. 
6.086 
1.041 

12.419 
9.893 

22.454 

Waste. 

Per  cent, 

2.766 

.261 

Total. 

SIses  above  chestnut 

Per  cent. 

8.851 

Pea 

1  302 

No.  1  buckwheat 

12. 419 

No.  2  buckwheat 

9.803 

No.  3  buckwheat 

22.464 

Slush  Dassine  throush  A  inch 

45.080 
3.026 

45.080 

8lBte  and  rock 

Total 

51.893 

48.106 

99.909 

This  worked  out  on  the  basis  of  values  received  for  the  various  sizes,  accord- 
ing to  their  percentages,  would  make  the  dump  figure  up  in  gross  receipts 
$47,533. 

If  a  lAr-lnch  mesh  were  used  Instead  of  a  ^,  as  is  sometimes  done,  the  per  cent 
reclaimed  would  be  increased  by  14.087  per  cent,  or  a  total  of  65.98  per  cent. 

Assuming  that  the  bank  cont-iins  90,000  tons,  we  then  have  tlio  various  sizes 
us  below : 

Chestnut  and  above,  5,477  tons,  at  $3.25 $17,800.25 

Pea,  937  tons,  at  $1.78 1,667.86 

No.  1  buckwheat  11,177  tons,  at  $1.41 15.  759.  57 

No.  2  buckwheat,  8,904  tons,  at  $0.70 j_      6, 232.  80 

No.  3  buckwheat,  20,209  tons,  at  $0.30 6, 062. 70 

Total   (46,704  tons) 47,533.18 

If  line  prices  were  obtained  instead  of  the  65  per  cent  basis,  then  the  amount 
would  be  increased  to  some  extent. 

If  what  passes  through  a  three- thirty-second  mesh  and  over  one-sixteenth  is 
saved,  or  12,678  tons  at  $0.30,  an  Increment  of  $3,803.40  should  be  added  to  the 
above,  or  a  total  of  $51,336.58. 

A  flat  price  of  30  cents  per  ton  for  the  entire  dump,  or  90,000  tons  at  30 
cents,  would  be  $27,000. 

If  the  Erie  worked  this  dump  it  would  cost  them  from  10  cents  to  15  cents 
per  ton  to  get  It  to  their  present  woshery  and  to  separate  it.  To  treat  90,000 
tons  it  would  cost  them  about  $12,000.  A  capacity  of  300  tons  per  day  would 
clean  up  the  bank  in  about  one  year,  and  realize  about  $50,000  for  it,  plus  the 
profit  over  the  actual  cost  of  freight.  Deducting  the  preparation  cost  and  de- 
preciation, It  should  net  them  at  least  $35,000,  plus  the  freight  profit. 

If  the  Laurel  Line  worked  It  their  conditions  would  be  quite  diflPerent,  for 
they  are  not  adjoining  the  dump  and  have  no  plant,  but  as  It  would  be  a 
fuel  proposition  pure  and  simple  it  would  not  need  so  much  of  a  plant,  and 
as  they  consume  only  about  100  tons  a  day  the  cost  of  preparation  would  be 
greater,  or  about  20  cents  per  ton,  or  $18,000.  This,  plus  the  cost  of  the  bank — 
$27,0(«0 — would  make  $45,000,  to  which  must  be  added  the  cost  of  the  necessary 
plant,  or  about  $5,000,  which  would  be  junk  at  the  end  of  the  operation,  which 
would  be  in  about  two  years.  Another  item  would  be  the  freight  cost  from 
the  washery  to  their  plant,  which,  at  less  than  the  usual  freight  charge,  would 
make  the  cost  just  about  equal  to  what  their  fuel  costs  them.  I  think  they 
would  break  just  about  even. 

To  the  individual  operator  selling  his  product — this  imrty,  In  my  judgment 
would  fare  worse  than  the  I^aurel  Line,  for  if  he  sold  his  prepared  product 
he  would  have  to  build  more  of  a  plant  and  greater  pocket  capacity,  costing 
from  $8,000  to  $10,000,  and,  with  the  same  output  of  300  tons  per  day,  have 
pretty  much  junk  on  his  hands  at  the  end  of  the  year.  I  would  consider  this 
as  a  losing  proposition. 

Trusting  that  I  have  covered  the  ground  you  have  outlined  for  me,  I  am. 
Yours,  very  respectfully, 

J.    H.    RiTTENHOtTSE. 


RET.ATIVE   TO   THE   OWNFTRSIIIP  OF   THE   K.VTYDID   BANK   OR   DUMP. 

I  find  Mr.   J.  M.  Robertson  claims  a   half  interest  or  thereabouts  In   the 
dump  under  n  term  he  calls  "  mining  rights."     He  states  ho  has  never  had  a 
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lease,  and  that  there  is  no  lease  to  him  on  record;  that  his  only  source  of 
title  is  from  certain  letters  from  the  Hillside  Coal  &  Iron  Co.  and  verbal  agree- 
ments had  from  time  to  time  relative  to  the  several  different  parcels  which  he 
was  given  the  right  to  mine.  He  worked  his  plant  from  1887  to  1908  under 
the  above  agreements.  Since  the  breaker  and  washery  burned,  the  property 
has  been  virtually  abandoned. 

He  claims  that  most  of  the  coal  came  from  the  Caldwell  lot,  owned  wholly 
by  the  H.  C.  &  I.  Co.,  adjoining  lot  No.  46,  which  is  jointly  owned  by  the 
Everhart  estate  and  the  Hillside  Coal  &  Iron  Co.,  and  these  coals  were,  of 
course,  mixed  and  put  on  a  common  dump,  said  dump  being  on  lot  No.  46. 

This  property  was  mined  and  operated  for  over  21  years,  and  vouchers 
made  and  accepted  without  question.  I  understand  royalties  were  paid  on' 
** prepared"  sizes  or  for  chestnut  coal  and  larger  sizes,  but  no  royalty  on 
pea  coal  and  smaller  sizes.  The  relative  proportion  of  the  different  interests 
represehted  in  the  dump  could  be  determined  from  the  vouchers  paid  for  coal 
mined  from  the  different  tracts. 

The  Hillside  Coal  &  Iron  Co.  has  given  an  option  for  its  interest  (supposed 
to  be  one-half)  In  the  dump,  not  specifying  what  that  Interest  is.  Mr.  Robert- 
son states  he  thinks  his  interest  should  be  about  the  same  as  that  of  the  com- 
pany, but  has  given  an  option  for  a  less  amount  than  that  given  by  the  com- 
pany, which  I  am  informed  is  for  $5,000. 

The  Erie  Co.  could  possibly  go  ahead  and  put  this  coal  through  their  washery  ' 
and  no  questions  be  raised,  yet  this  may  not  be  possible.  The  Bverhart  estate, 
owning  an  individual  one-half  interest,  gets  no  payment  for  the  small  sizes. 
Coal  from  other  lands  has  been  dumped  on  land  in  which  they  have  a  half 
interest  in  ^e  surface  and  coal,  and  since  the  question  of  ownership  has  been 
raised  they  would  quite  likely  have  something  to  say. 

I  find  on  inveetigation  that  there  is  no  lease  recorded  from  the  Everharts 
to  the  Hillside  Coal  &  Iron  Co.  and  that  they  never  had  any,  nothing  more 
than  a  letter,  which  can  not  be  found.  This  may  account  for  Mr.  Robertson 
having  similar  conditions  to  work  under. 

In  order  to  determine  the  exact  conditions,  a  detailed  investigation  would 
have  to  be  made,  not  only  as  to  the  title,  but  also  as  to  the  proportions  due 
each.  I  am  informed  that  negotiations  are  under  way  to  get  the  tangle 
straightened  out,  but  with  the  small  amount  involved,  and  the  numerous  heirs, 
making  the  amount  due  each  small,  there  is  not  much  likeliliood  of  its  being 
pushed  with  vigor. 

J.  H.  RiTTEN  HOUSE. 

The  Presiding  Ofiticer.  Is  the  respondent  ready  to  proceed  ? 
Mr.    WoRTHiNGTON.  Yes,   Mr.    President.     We    will    recall    Mr. 
Brownell. 

George  F.  Brownell,  having  heretofore  been  duly  sworn,  being 
recallea,  was  examined  and  testified  as  follows : 

Q.  (By  Mr.  Worthington.)  I  have  called  you  back  for  the  pur- 

Sose  of  asking  you  one  question,  and  that  is  to  what  extent,  if  at  all, 
id  you  hear  anything  about  the  result  of  Judge  Archbald's  visit  to 
Mr.  Richardson  when  you  took  him  to  Mr.  Richardson's  oflfice  and 
left  him  there;  what,  if  anything,  did  you  hear  about  the  matter 
after  that  until  after  these  charges  against  Judge  Archbald  became 
a  matter  of  newspaper  publication? — A.  I  knew  nothing  of  what 
occurred  between  Mr.  Richardson  and  Judge  Archbald  or  as  to  the 
result  of  their  conversation  until  some  time  in  the  following  May, 
when  I  had  a  talk  with  Mr.  Richardson  and  about  the  same  time 
with  Capt.  May.  That  was  subsequent  to  the  institution  of  the 
inquiry  before  the  House  Judiciary  Committee,  and  this  was  just 

Erior  to  the  occasion  when  I  and  Mr.  Richardson  rec^uested  that  we 
e  g^yen  an  opportunity  to  appear  before  that  committee  and  make 
a  statement.  Preliminary  to  that  Mr.  Richardson  accompanied  me 
there,  leaving  a  sick  bed  for  the  purpose,  and  told  me  what  occurred. 
That  was  the  first  information  I  had  in  regard  to  it. 
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Q.  Between  the  time  you  took  Judge  Arclibald  to  Mr.  Richardson's 
office  and  left  him  there,  as  you  have  already  testified,  and  the  con- 
ference j^ou  had  with  him  in  Mav  shortly  prior  to  the  inquiry  before 
the  Judiciary  Committee  btgan,  had  you  heard  about  the  matter  from 
any  source? — ^A.  Not  subsequent  to  the  4th  day  of  August  until  a 
date  about  the  middle  of  April,  when  my  attention  was  called  to  some 
newspaper  articles,  when  I  was  in  the  West,  making  reference  to  it; 
but  I  had  no  information  or  conversation  with  anyone  with  respect 
to  what  occurred  between  Mr.  Richardson  and  Judge  Archbald  or 
the  results  of  it,  but  subsequent  to  the  middle  of  April  I  did  have 
conversation  with  various  people  as  to  what  information  I  had  had 
myself. 

Q.  I  do  not  care  to  ask  you  about  anything  that  happened  after 
the  newspaper  publications. — A.  I  was  trying  to  make  a  distinction 
between  the  time  in  April  when  I  saw  newspaper  reports  and  the 
time  in  May  when  I  had  a  conversation  with  Mr.  Richardson  and 
Capt.  May  in  regard  to  what  occurred  between  them. 

Mr.  WoRTHiNGTON.  That  is  all,  gentlemen. 

The  PREsmiNG  Officer.  Have  the  managers  any  cross-exami- 
nation ? 

Mr.  Rowland.  No  cross-examination. 

Mr.  WoRTHiKGTON.  We  will  call  Judge  Knapp. 

Martin  A.  Knapp,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Simpson.)  You  are  the  president  judge  of  the  Com- 
merce Court  and  have  been  since  its  creation,  have  you  not? — A.  I 
have. 

Q.  Do  you  remember  the  case  of  the  Louisville  &  Nashville  Rail- 
road Co.  against  the  Interstate  Commerce  Commission  ? — A.  I  do. 

Q.  I  hand  you  a  printed  copy  of  the  opinion  of  the  Commerce 
Court  in  that  case.  Will  you  kindly  indicate  the  portion  of  that 
opinion  which  was  written  by  you  ? 

Mr.  Manager  Norris.  I  dicl  not  hear  the  question.  I  should  like  to 
hear  it. 

The  Presiding  Officer.  The  Reporter  will  read  the  question. 

The  Reporter  read  as  follows: 

I  haod  you  a  printed  copy  of  the  oi)luioii  of  the  Coiumerce  ('ourt  in  that  case. 
Win  you  kindly  indicate  the  portion  of  that  opinion  which  was  written  by  yon? 

Mr.  Manager  Norris.  We  object  to  that  as  immaterial. 

The  Presiding  Officer.  The  counsel  will  please  indicate  the  pur- 
pose for  which  the  testimonv  is  offered. 

Mr.  Simpson.  Tlie  Presiding  Officer  will  recall  that  the  managers 
introduced  evidence  here  showing  various  letters  written  by  Judge 
Archbald  to  Mr.  Bruce  and  the  replies  made  by  Mr.  Bruce  to  Judge 
Archbald  in  connection  with  this  particular  case.  Those  letters  re- 
ferred to  two  certain  questions.  The  inference  growing  from  the 
article  of  impeachment  is  that  Judge  Archbald  obtained  information 
in  relation  to  these  two  particular  matters,  which  particular  infor- 
mation thus  obtained  found  its  way  into  the  opinion  of  the  coyH  as 
the  result  of  that  correspondence. 

We  propose  to  prove  by  the  testimonv  of  Judge  Knapp  that  the 
parts  of  the  opinion  which  related  to  tliat  matter  were  written  by 
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him  and  not  by  Judge  Archbald  and  that  he  had  no  knowledge  at  all 
in  relation  to  that  correspondence. 

Mr.  Manager  Norris.  Mr.  President,  the  contention  of  the  man- 
agers has  not  gone  to  the  extent  that  counsel  has  indicated.  I  think 
it  is  immaterial  even  what  was  the  decision  of  the  court  in  the  case. 
It  is  certainly  immaterial  who  wrote  the  opinion. 

The  charge  made  in  this  case  is  that  Judge  Archbald  invited  one 
of  the  attorneys  to  file  practically  a  brief,  to  reargue  or  at  least  to 
argue  some  of  the  propositions  involved.  That  is  as  far  as  we  go. 
We  think  that  is  improper  and  a  misbehavior.  Now,  how  the  case 
finally  terminated  or  who  wrote  the  opinion  we  think  entirely  imma- 
terial as  far  as  the  conduct  of  Judge  Archbald  is  concerned  in  the 
particular  charge  we  make. 

Mr.  Simpson.  If  the  managers,  sir,  disclaim  that  the  writing  and 
the  receipt  of  those  letters  had  anything  to  do  as  affecting  the  opin- 
ion of  the  court  in  that  case,  then  of  course  this  evidence  becomes 
immaterial. 
.  Mr.  Manager  Norris.  We  will  not  disclaim  that. 

Mr.  Simpson.  Very  well.  Then,  that  being  so,  I  have  the  right  to 
show,  I  submit,  sir,  that  the  writing  and  receipt  of  those  letters  had 
nothing  to  do  with  the  opinion  in  the  case,  because  Judge  Knapp 
himself  wrote  that  portion  of  the  opinion,  and  he  had  never  heard  of 
the  letters. 

The  Presiding  Officer.  Doi»s  counsel  propose  to  go  further  and 
show  that  no  judge  other  than  Judge  Knapp  was  instrumental  in 
arriving  at  that  conclusion  ? 

Mr.  hiMPSON.  I  propose  to  show  that  no  other  judge  than  Judge 
Knapp  had  anything  to  do  with  writing  the  opinion  which  related 
to  these  two  subjects  matter. 

The  Presiding  Oiticer.  The  inquiry  of  the  Presiding  Officer  was 
whether  counsel  proposed  to  ^o  further  and  show  that  no  other 
member  of  the  court  had  anythmg  to  do  with  the  conrlusion  arrived 
at  by  the  court. 

Mr.  Simpson.  I  do  not  see,  sir,  how  I  could  go  to  that  extreme, 
because  there  are  five  judges  of  the  court,  and  it  was  necessary,  of 
course,  that  at  least  three  of  the  judges  should  coincide  in  the  judg- 
ment attained.  But  we  do  propose  to  show  that  no  other  judge  of 
the  court  had  any  knowledge  of  any  kind  of  these  letters,  and  that 
Judge  Knapp,  who  wrote  that  part  of  the  opinion  which  related 
to  those  subjects  matter,  never  heard  of  the  letters. 

The  PREsmiNG  Officer.  The  Chair  is  of  the  opinion  that  the  evi- 
dence is  not  material  to  the  charges  made  in  the  articles  of  impeach- 
ment. The  decision  of  the  Chair  is  always  subject  to  the  higher 
decision  of  the  Senate  if  the  Chair  is  in  error. 

Mr.  Simpson.  My  colleagues  seem  to  think  that  I  have  not  made 
clear  to  you,  sir,  that  none  of  the  other  judges  knew  of  the  writing 
or  receipt  of  those  letters.  I  thought  I  had  made  that  clear.  Mj' 
colleague,  Mr.  Archbald,  calls  my  attention  to  the  fact  that  in  the 
opening  by  Mr.  Manager  Clayton  this  language  was  used — T  read 
from  page  104  of  the  record: 

On  February  2S.  1012,  this  case  was  (Kx-lded  by  the  Conuiiei'ce  CV^xirt  in  favor 
of  the  railroad  company.  .Judge  Archbald  wrote  the  opinion  of  the  majority, 
which  followed  the  views  exjjressed  by  Bruce,  and  Jud}?e  Maelv  dissented.  The 
attorneys  for  tlie  Interstate  Conmierce  Coniniission  and  the  I'nitod  States  wero 
given  no  opportunity  to  examine  and  answer  the  arpruments,  etv. 
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The  Presiding  Officer.  The  Chair  understands  the  charge  to  be 
one  of  personal  impropriety,  official  impropriety  on  the  part  of  the 
respondent,  and  the  Chair  does  not  think  this  material  evidence. 

Mr.  Simpson.  Under  the  ruling  of  the  Chair  there  is  no  need  for 
the  further  retention  of  this  witness,  sir. 

Mr.  HrrcHcocK.  Mr.  President,  I  should  like  to  have  this  question 
propounded  to  the  witness. 

The  Presiding  Officer.  The  Senator  from  Nebraska  desires  a 
question  propounded  to  the  witness,  which  the  Secretary  will  read. 

The  Secretary  read  as  follows: 

Did  Judge  Archbald  communicate  to  you  or  to  other  members  of  the  court 
sitting  in  conference  on  this  case  the  fact  that  he  had  communicated  with  one 
of  the  attorneys  in  the  case  and  received  from  him  certain  argument  or  infor- 
mation relating  to  the  case? 

The  Witness.  He  did  not. 

The  Presiding  Officer.  The  witness  mav  retire. 

Mr.  WoRTHiNGTON.  We  will  call  Mr.  Hill. 

Frank  A.  Hill,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Worthington.^  Where  do  you  live? — ^A.  Pottsville,  Pa. 

Q.  What  is  your  business? — ^A.  Coal. 

Q-  In  what  way  are  you  or  have  you  been  in  the  coal  business? — 
A.  I  have  charge  of  the  mining  department  of  the  Madeira,  Hill 
&  Co. 

Q.  Did  the  Madeira,  Hill  &  Co.  have  anything  to  do  with  what  is 
known  as  the  Oxford  dump,  which  has  been  referred  to  here? — 
A.  Yes ;  they  operate  the  washery  of  the  Oxford  Coal  Co. 

Q.  How  long  ago  did  they  begin  that  operation? — ^A.  I  do  not 
know.    I  have  known  of  it  for  four  and  one-half  years. 

Q.  In  connection  with  the  operation  of  the  Oxford  dump,  did  you 
at  any  time  have  occasion  to  consider  making  application  for  a  lease 
of  what  is  known  in  this  case  as  the  Packer  Mo.  8  dump,  belonging  to 
the  Girard  estate? — A.  Yes,  sir. 

Q.  There  is  a  letter  in  evidence  in  this  case  on  page  059 ;  you  are 
familiar  with  that  letter? — A.  It  is  my  letter  of  March  26? 

Q.  Your  letter  of  March  26  to  Mr.  Warriner. — A.  Yes. 

Q.  Relating  to  No.  4? — A.  No.  4  bank. 

Q.  And  No.  2  at  the  end  of  the  letter? — A.  A  proposition  to  work 
No.  4  and  a  mention  of  No.  2. 

Q.  I  wish  you  w^ould  go  ahead  and  state  what  you  had  to  do,  if 
anything,  in  connection  with  any  project  for  getting  No.  3 — the  one 
that  is  involved  here — how  that  arose. — A.  In  September,  1911,  Col. 
James  Archbald,  the  engineer  of  the  Girard  estate,  called  my  atten- 
tion to  that  bank  and  the  possibility  of  our  operating  it.  I  looked  it 
over  very  casually  and  made  an  application  to  the  Girard  estate  for  it. 

Q.  And  when  you  looked  it  over  were  you  in  company  with  any- 
body else? — A.  Mr.  Archbald,  Mr.  Weller,  and  Mr.  Klock,  of  Shen- 
andoah. 

Q.  Who  is  Mr.  Weller? — A.  Mr.  Weller  is  inspector  for  the  Girard 
estate. 

Q.  After  you  had  looked  it  over,  you  say  you  made  an  application 
for  No.  3? — A.  To  the  Girard  estate;  yes,  sir. 
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Q.  Go  on,  then,  and  tell  the  story  along  until  Judge  Archbald  gets 
into  it. — A.  We  learned  from  the  Girard  estate  it  was  their  purpose 
not  to  make  any  changes  in  their  lessee,  and  the  matter  dropped. 

Q.  You  are  familiar,  of  course,  with  the  Oxford  dump  that  your 
company  has  been  washing  for  several  years  ? — A.  Very. 

Q.  Have  you  made  an  examination  of  Packer  No.  3  dump? — ^A. 
I  would  not  call  it  an  examination.  I  walked  over  the  top  of  the 
bank. 

Q.  Had  you  any  thought  of  making  an  application  for  No.  8 
packer,  the  one  involved  in  this  case,  until  Col.  James  Archbald 
made  an  application? — ^A.  I  had  not. 

Q.  Did  he  give  you  any  reason  for  making  the  application,  any- 
thing as  to  the  probability  of  its  being  operat^  by  the  Lehigh  Valley 
or  by  the  Girard  estate  itself? — A.  He  created  the  impression  in  my 
]nind  that  he  thought  the  Lehigh  Valley  would  not  operate  it 

Q.  Do  you  remember  when  it  was  that  you  maae  that  applica- 
tion?— A.  The  formal  application  was  made  in  November,  1911. 

Q.  Was  that  in  writing  or  verbal? — A.  It  was  in  writing. 

Q.  Have  you  a  copy  of  it  with  you? — A.  I  have. 

Q.  I  should  like  to  see  it,  please. 

The  paper  was  produced  and  handed  to  counsel  and  then  to  the 
managers. 

■  

Mr.  Manager  Webb.  What  is  the  purpose  of  this  letter,  Mr.  Worth- 
ington  ? 

Mr.  WoRTHiNGTON.  The  purpose  is  to  finish  out  the  story  which 
was  started  by  the  managers.  The  managers  themselves  put  in 
evidence  the  application  that  was  made  by  Madeira,  Hill  &  Co.  to 
Packer  No.  8,  and  that  with  the  application  of  Madeira,  Hill  &  Co., 
to  Judge  Archbald  and  his  associates,  are  referred  to  in  the  proceed- 
ings of  the  Girard  estate.  I  think  we  ought  to  be  able  to  complete 
what  they  began,  and  make  the  argument  afterwards.  We  find  on 
the  page  I  have  already  referred  to  the  application  of  this  company 
for  two  of  these  dumps. 

Mr.  Manager  Sterling.  On  what  P&gp? 

Mr.  WoRTHiNGTON.  On  page  659.  The  application  dated  March 
26,  1911,  made  by  this  company,  Madeira,  Hill  &  Co.,  to  Warriner, 
was  put  in  evidence  by  the  managers,  and  also  the  answer  given  by 
Mr.  Warriner  on  behalf  of  the  Lehigh  Valley  Coal  Co. 

Mr.  Manager  Webb.  I  have  no  objection  to  the  letter  going  in  for 
what  it  is  worth. 

Mr.  WoRTHiNGTON.  Very  well.  I^t  it  be  marked,  and  let  the  Sec- 
retary read  it,  please. 

The  Secretarv  read  as  follows : 

« 

r.  S.  S.  Exhibit  BR 

Oxford,  yovemher  27.  1911. 
Mr.  Geobgk  E.  Kibkpatbiok. 

Superintendent  Girard  Estate.  Philadelphia. 

Deab  Sib:  Ab  you  are  aware,  the  amount  of  coal  that  still  remains  in  the 
<3xford  bank  is  being  rapidly  depleted  with  the  large  tonnages  that  we  are 
inittlng  out,  and  the  consequence  is  that  it  would  appear  that  we  have  hardly 
a  year's  work  still  before  us,  providing  the  present  rate  of  output  Is  continued. 
At  the  exhaustion  of  this  bank,  if  there  are  no  further  supplies  for  us  in  the 
way  of  coal,  tlie  plant  will  go  to  pieces;  and  as  it  has  paid  large  royalty  to  your 
estate  and  no  profit  to  us  as  operators  so  far,  we  are  extremely  anxious  to 
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prolong  the  life  in  the  hopes  of  getting?  remuneration  and  a  return  on  our 
investment. 

A  yejir  or  so  ago  we  informally  spoke  to  you  and  made  application  for  the 
No.  4  paclter  bank,  if  that  could  be  obtained  by  release  from  the  Lehigh  Valley 
Coal  Co.,  and  we  now  also  desire  to  make  further  application  and  enter  a 
specific  one  for  the  No.  3  bank,  which  we  understand  is  not  being  operated  and 
does  not  now  look  as  if  it  would  be  by  the  present  tenants. 

While  this  bank  is  not  so  desirable  as  the  No.  4,  it  would  temporarily  enable 
uH  to  keep  our  oi)eratlon  going  until  some  other  decision  might  be  reached  by 
your  board  or  some  other  coal  found  available  with  which  to  feed  our  plant. 

This  No.  3  bank  we  could  arrange  to  handle  through  our  Oxford  plant;  and 
as  our  necessities  in  the  way  of  supplies  are  getting  to  be  so  urgent,  I  beg  to  ask 
your  consideration  of  this  application  as  soon  as  the  matter  is  one  which  you 
can  take  up.  We  think  the  Lehigh  Valley  Coal  Co.  would  release  this  bank,  as 
wo  can  not  see  that  it  is  of  any  interest  to  them.  The  No.  4  bank  would  be 
more  desirable  and  convenient  for  us,  and  we  hope  eventually  that  our  appli- 
cation for  this  may  be  considered  favorably,  also. 
Very  truly,  yours, 

,  President. 

Q.  (By  Mr.  Wortiiington.)  Mr.  Hill,  how,  if  you  know,  did  the 
royalties  which  you  were  paying  on  this  Oxford  dump  and  to  which 
you  referred  in  that  letter  compare  with  the  royalties  generally  that 
the  Lehigh  Coal  Co.  was  paying? — A.  They  were  lower. 

Q.  Are  you  able  to  make  any  comparison  between  No.  3  and  the 
Oxford  dump? — A.  In  what  way? 

Q.  As  to  which  was  the  more  valuable. — A.  It  would  be  only  an 
impression. 

Q.  It  is  an  opinion  based  on  your  own  experience  of  it? — ^A.  It  is 
an  opinion  based  on  observation  of  the  outside  of  the  bank. 

Q.  Well,  what  is  your  opinion  based  upon  that? — A.  I  think  4  is 
a  better  bank  than  3. 

Q.  You  think  No.  4  is  better  than  No.  3  ? — A.  I  think  so. 

Q.  There  are  two  Nos.  4,  I  suppose  you  know. — :A.  I  speak  of 
Biff  4  and  Big  3. 

Q.  My  question  related  to  a  comparison  between  Oxford  and 
No.  3. — A.  I  think  Oxford  and  No.  3  are  about  the  same.  I  know 
the  Oxford  bank  thoroughly,  and  I  only  saw  No.  3  from  the  outside. 

Q.  Did  you  get  any  reply  to  the  application  which  has  just  been 
read? — A.  Verbally,  I  think — ^no  written  reply. 

Q.  What  was  it? — A.  That  it  was  the  intention  of  the  Girard 
estate  not  to  change  their  lessees — not  to  take  the  bank  from  the 
Lehigh  VaUey. 

Q.  Do  you  remember  that  anything  was  said  about  their  waiting 
until  new  leases  were  made,  the  lease  of  the  Lehigh  Valley  then  being 
about  to  expire? — A.  Nothing  positively. 

Mr.  Worthington.  That  is  all. 

Cross-examination  by  Mr.  Manager  Webb  : 

Q.  Mr.  Hill,  did  you  know  at  the  time  you  made  the  application 
which  has  just  been  read  from  the  desk,  dated  November  25,  1911, 
that  Judge  Archbald  had  also  made  application  for  Packer  No.  3 
and  had  obtained  the  consent  of  the  Lehigh  people  for  it? — A.  I 
think  I  knew  he  had  made  application,  but  I  knew  nothing  beyond 
that.   . 

Q.  Did  you  know  he  had  obtained  the  consent  of  the  Lehigh  people 
to  release  it  ? — A.  I  did  not. 

Q.  Your  investigation  of  Packer  No.  3  extended  only  to  merely 
walking  over  it? — A.  That  is  all. 
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Q.  And  for  those  reasons  you  think  the  Oxford  and  Packer  No.  3 
are  about  the  same  in  quality? — ^A.  I  do. 

Q.  That  is  the  only  means  of  ascertaining  the  quality  of  No.  3 
that  you  used,  just  looking  at  it? — A.  That  is  all. 

Mr.  Manager  Webb.  That  is  all. 

Mr.  WoRTHiNGTON.  That  is  all. 

The  Presiding  OrncER.  The  witness  may  retire.    He  is  excHsed. 

,  Henry  J.  Weller  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Q.  (By  Mr.  WoRTHiNOToN.)  ^\Tiere  do  vou  live? — A.  Girardville, 
Schuylkill  County,  Pa. 

Q.  What  is  your  occupation? — A.  Mine  inspector  for  the  Girard 
estate. 

Q.  How  long  liave  you  been  mine  inspector  for  that  estate? — ^A, 
Ten  years. 

Q.  And,  in  ^  general  way,  your  duties  are  what? — A.  To  see  that 
the  coal  is  mined  out  as  thoroughly  as  possible,  to  get  all  the  benefits 
from  all  the  coal  on  the  estate  as  thoroughly  as  possible. 

Q.  To  keep  things  moving,  eh? — A.  Yes,  sir. 

Q.  Do  you  have  any  particular  acquaintance  with  the  dump  known 
here  as  Packer  No.  3  and  the  other  packers  ? — A.  I  know  them  well. 

Q.  What  way  have  you  for  being  so  well  acquainted  with  them  ? — 
A.  We  have  been  at  tnem  frequently  and  tried  to  get  them  worked. 
We  have  been  trying  to  get  them  worked,  so  as  to  get  the  coal  re- 
claimed that  was  contained  in  those  banks. 

Q.  I  would  like  to  know  what  you  have  had  to  do  with  the  nego- 
tiations, as  we  know  here,  that  went  on  for  the  purchase  or  leasmg 
of  Packer  No.  3  dump,  both  on  the  part  of  Madeira,  Hill  &  Co.  and 
Judge  Archbald  and  his  associates. — A.  The  eastern  No.  4  bank  was 
going  to  be  covered  by  a  new  rock  bank  that  they  were  making  at 
Packer  4. 

Q.  I  will  ask  you  to  go  back  to  the  map  and  show  the  location  of 
these  packer  dumps  and  the  Oxford  dump.  You  will  find  a  pointer 
there.  Please  stand  to  one  side  a  little  and  indicate  the  positions  so 
that  all  may  understand  them. — A.  The  Lehigh  Valley  Coal  Co. 
worked  Packer  4. 

Q.  Where  is  that? — A.  It  is  located  there  [indicating].  They  put 
a  trestle  across  the  Ashland  branch  of  the  Lehigh  Valley  Railroad 
and  were  making  a  big  fill  of  rock  between  the  creek  and  the  railroad. 
That  fill  of  rock  is  extending  east  and  getting  around  that  bank. 

Q.  Before  you  go  on,  please  indicate  where  the  Oxford  dump  is. — 
A.  This  is  the  bank  ["indicating].    This  is  the  washery. 

Q.  Where  is  No.  3? — A.  No.  3  is  just  a  little  to  the  east  of  eastern 
Packer  No.  4. 

Q.  Where  is  eastern  No.  4? — A.  Right  there  [indicating]. 

Q.  Where  is  No.  4  proper? — A.  No.  4  proper  is  here  [indicating]. 

Q.  "\\liere  is  No.  2? — A.  No.  2  is  here  [indicating],  on  the  extreme 
west  end. 

Mr.  PoMKREXK.  Mr.  President,  one  of  the  Senators  the  other  day 
called  attention  to  the  indefinite  manner  of  this  testimony  as  it  ap- 
pears in  the  record  when  referring  to  a  map  or  plat.  Tftie  witness 
IS  referring  to  this  point  here  and  that  point  there  in  such  a  way 
that  the  record  will  he  entirely  unintelligible. 
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The  Presiding  Officer.  The  counsel  for  the  respondent  will  please 
note  the  suggestion  of  the  Senator  from  Ohio  and  endeavor  to  remedy 
the  difficulty  by  the  character  of  the  questions  propounded  to  the 
witness. 

Q.  (By  Mr.  Worthtnoton.)  To  begin  aeain,  in  what  wav  is  what 
is  called  the  Oxford  washery  named  on  this  map? — ^A.  This  is  the 
Oxford  washery  [indicating]. 

Q.  The  name  Oxford  washery  is  used  there? — A.  Yes,  sir. 

Q.  As  to  Packer  4  dump^  what  is  the  legend  on  the  map  ? — A.  We 
call  this  west  No.  4  bank  [mdicatingl. 

Q.  That  is  the  legend  on  it  ? — A.   Yes. 

Q.  The  legend  on  Packer  No.  3  is  what  ? — A.  Packer  No.  3  colliery 
bank. 

Q.  And  eastern  Packer  4  ? — A.  Eastern  Packer  4. 

Q.  You  referred  to  a  creek.  How  is  that  named? — A.  The  Shen- 
andoah Creek. 

Q.  It  is  so  named  on  the  map  i — A.   Yes,  sir. 

Q.  Go  ahead  with  the  story. — A.  Thev  built  a  trestle  across  the 
Ashland  branch  and  so  filled  this  place  between  the  creek  and  that 
bank. 

Q.  Between  the  creek  and  what  bank? — A.  Between  the  creek  and 
Packer  4  eastern  bank.  This  rock  fill  will  eventually  surround  that 
bank.  So  we  were  anxious  to  try  to  have  whatever  coal  was  in  there 
reclaimed  before  they  would  cover,  and  we  asked  the  engineer  of  the 
Girarcl  estate  to  take  it  up  with  Mr.  Frank  A.  Hill  or  the  manager  of 
the  Oxford  washery  to  see  what  they  could  win,  inasmuch  as  the  bank 
was  not  very  large. 

Q.  You  asked  the  engineer  of  the  Girard  estate.  Who  was  he? — 
A.  James  Archbald,  jr. 

Q.  To  take  it  up  with  the  Oxford  washery  people  and  ^ee  whether 
ihey  would  not  take  that? — A.  Yes,  sir. 

Q.  Verj  well ;  go  ahead. — A.  The  bank  was  not  a  very  rich  bank. 
The  Lehigh  Valley  Coal  Co.  tried  to  work  into  Packer  4.  Thev 
tried  it  first  in  1903,  next  in  1904,  next  in  1906,  and  next  in  190f . 
In  the  whole  time  they  only  took  about  300  cars.  The  colliery  people 
objected  to  the  condition  of  the  material,  and  every  time  they'stopped 
working  it. 

Q.  They  could  not  use  it? — A.  They  could  not  use  it. 

Q.  Go  on. — A.  Mr.  Hill  asked  the  engineer  of  the  Girard  estate 
to  make  an  estimate  showing  how  much  coal  was  in  that  bank 

Q.  What  bank? — A.  Eastern  Packer  4  bank,  with  a  view  of  seeing 
whether  it  would  be  worth  his  while  to  try  to  work  it.  In  the  mean- 
time this  matter  came  up. 

Q.  What  other  matter  ? — A.  The  Archbald  matter.  In  the  mean- 
time they  applied  to  the  Lehigh  Valley,  as  I  understand,  for  that 
bank  and  for  Packer  No.  3  bank,  and  Mr.  Hill  never  made  his  appli- 
cation to  the  Lehigh  Valley  Coal  Co. 

Q.  He  never  made  his  application? — A.  Not  for  that  bank. 

Q.  Not  to  the  Lehigh  Valley  Coal  Co.?— A.  No,  sir.  Mr.  Hill 
did  make  application  for  west  Packer  No.  4  bank.  That  was  a  year 
or  two  previous. 

Q.  Did  you  go  on  Packer  No.  3  at  any  time  with  James  Arch- 
bald?— A.  I  went  on  Packer  No.  4,  on  the  culm  bank,  with  James 
Archbald. 
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Q,  How  far  is  that  from  Packer  No.  3? — A.  They  are  very  close, 
only  a  few  feet  dividing  them  at  the  base  of  the  bank.  It  is  the 
same  bank.  We  made  some  "tests  to  show  the  Quality  of  coal  con- 
tained in  it  and  we  found  a  fairly  good  piece  of  Dank  in  quality  but 
surrounded  by  a  later  bank — a  rock  bank.  Can  you  see  that  en* 
circling  it  [indicating]. 

Q.  Around  where? — A.  It  starts  there  [indicating]  and  goes 
around  and  comes  through  here  [indicating] ,  encircling  all  the  east^ 
south,  and  southeast  side  of  the  bank.  So  the  good  part  of  the  bank 
is  surrounded  by  a  poor  bank — a  rock  bank — which  contains  very 
little  coal. 

Q.  So  you  have  to  get  the  poor  stuff  away  to  get  at  the  good? — 
A.  We  can  not  get  it  without  that. 

Q*  You  say  you  made  an  estimate? — A.  Yes;  we  made  tests. 

Q.  Who  are  '*  we  "? — A.  I  had  men  working  with  me  and  doing  it. 
The  tests  were  made  under  my  supervision. 

Q.  Was  that  report  reduced  to  writing  so  that  we  can  see  what  the 
result  was  ? — A.  Yes,  sir. 

Q.  Where  is  it? — A.  I  have  a  copy  of  it.  It  is  in  my  pocket  [pro- 
ducingpaper  ] . 

Q.  We  would  like  to  have  it.  That  is  the  test  of  Packer  No.  3? — 
A.  Yes,  sir. 

Mr.  WoRTHiNGTON.  I  should  like  to  have  this  paper  read  at  the 
Secretary's  desk. 

The  Secretary  proceeded  to  read  the  paper. 

Mr.  WoRTHiNGtON.  I  am  reminded  that  it  is  already  in  evidence 
and  I  do  not  care  about  havings  it  repeated. 

Mr.  Manager  Webb.  There  is  no  necessity  of  repeating  it. 

The  Presiding  Officer.  The  stenographer  will  please  omit  what 
has  been  read. 

Q.  (By  Mr.  Worthington.)  Can  you  give  us  any  information  as 
to  whether  Packer  No.  3  dump  could  have  been  worked  economically, 
paying  more  than  the  royalties  which  had  to  be  paid  to  the  Girard 
estate? — A.  In  my  opinion,  not. 

Q.  Why? — A.  We  were  beinff  surrounded  by  this  rock  bank,  which 
made  it  inconvenient  to  get  at  the  good  material  which  was  contained 
in  a  portion  of  the  bank. 

Q.  Aside  from  the  expense  of  getting  at  the  good  material,  what 
was  the  average  product  or  Quantity  of  coal  in  the  whole  dump  as 
compared  with  the  total  mass? — A.  About  44  per  cent. 

Q.  To  what  extent  can  a  dump  with  only  44  per  cent  be  worked 
economically? — A.  If  it  was  ii  bank  that  contained  44  per  cent  coal 
and  did  not  contain  much  large  rock  it  could  be  worked  profitably, 
but  a  bank  containing  much  rock,  where  the  large  rock  was  dumped 
indiscriminately  with  the  finer  dirt  containing  coal,  it  would  make  it 
unprofitable  to  work. 

Q.  You  would  apply  that  latter  proposition  to  Packer  No.  3  ? — ^A. 
I  certainlv  would. 

Q.  From  your  knowledge  of  it? — A.  Yes. 

Q.  Do  you  know  anything  about  a  part  of  this  dump  contained 
in  this  Packer  No.  3  having  been  put  into  the  creek? — A.  About  a 
year  or  two  previous  to  the  time  the  leasing  was  taken  up  they  were 
filling  where  this  new  rock  dump  is  now  feing  put  in.  They  were 
filling  in  with  ashes  and  silt  from  the  breaker  and  from  the  boiler 
house.    To  stop  that  from  getting  into  Shenandoah  Creek  they  took 
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thousands  of  cubic  feet  and  dumped  it  all  along  the  creek  for  a  fill, 
losing  that  much  indefinitely,  because  it  can  never  be  regained  from 
the  ashes  that  were  put  behind  it. 

Q.  They  took  thousands  of  cubic  feet  from  what  bank? — A.  From 
eastern  Packer  4  bank. 

Q.  Do  you  know  anything  about  a  part  of  that  No.  3  going  into  a 
mine  and  being- lost  in  that  way? — ^A.  Yes.  There  was  a  large  quan- 
tity of  No.  3  bank  taken  down  into  the  mine  bv  the  mining  under- 
neath. As  those  mine  openings  caved  in  it  took  thousands  of  cubic 
yards  of  Packer  No.  3  into  the  mine,  where  it  can  never  be  regained. 

Q.  You  notice  mark  "A"  on  the  map.    Can  you  see  it  ? — A.  Yes,  sir. 

Q.  You  know  what  it  is? — A.  Yes,  sir. 

Q.  Do  you  know  anything  about  taking  a  part  of  bank  4? — A. 
Yes,  sir.  The  Lehigh  Valley  Railway  Co.  wanted  to  straighten  their 
main  track.  The  bank,  or  a  part,  which  belonged  to  Packer  No.  3 
colliery,  was  on  the  northern  side  of  the  Ashland  branch  of  the  rail- 
road. The  Girard  estate  agreed  with  the  Lehigh  Valley  Railroad 
that  if  the  Lehigh  Coal  Co.  would  take  that  dirt  into  the  breaker 
and  reclaim  the  coal  contained  in  it  there  would  be  no  objection  to 
straightening  out  their  tracks,  or  if  they  would  pay  for  the  coal 
contained  in  the  dirt  bank  they  could  leave  the  bank  there  and  use 
it  still  to  straighten  out  their  track.  So  the  Lehigh  Valley  Railroad 
Co.  agreed  with  the  Lehigh  Valley  Coal  Co.  that  they  would  load 
that  material  into  railroad  cars  and  deliver  it  to  the  breaker  free 
of  charge  if  they  would  open  up  their  breaker  and  reclaim  the  coal ; 
the  Girard  estate  would  get  the  royalty  and  they  would  not  need 
to  pay  for  it  and  leave  it  lie  on  the  ground.  After  trying  three  or 
four  times  to  get  this  coal  worked,  the  coal  comi)any  every  time 
objected  to  it  on  account  of  some  rock  contained  in  it.  They  finally 
abandoned  it,  and  the  Lehigh  Valley  Railroad  Co.  paid  for  19,500 
ions  of  coal  in  that  bank  and  left  it  underneath  their  railroad.  Yet 
that  was  a  much  better  bank  than  the  other  Packer  No.  3  bank. 

Q.  You  are  familiar,  of  course,  with  the  Oxford  bank? — A.  That 
is  one  of  our  collieries. 

Q.  That  is  one  as  to  which  you  made  inquiries? — A.  Yes;  it  is  one 
of  the  Girard  estate  banks. 

Q.  How  does  that  compare  with  Packer  No.  3? — A.  It  is  about 
equal. 

Q.  It  is  just  about  the  same? — A.  Yes,  sir. 

Q.  You  told  me  that  the  percentage  of  coal  in  this  Packer  No.  3 
is  about  44. — ^A.  About  44. 

Q.  Was  that  equally  over  the  whole  dump,  or  were  parts  higher 
and  parts  lower?— A.  That  was  the  average.  The  northwest  corner 
was  the  better  and  the  southern  and  eastern  sides  the  poorer. 

Q.  Where  the  rock  is? — A.  Yes,  sir. 

Q.  Now.  about  eastern  No.  4,  with  respect  to  ashes. — A.  Eastern 
No.  4  had  a  lot  of  ash  scattered  over  the  bank  and  through  the  bank. 
That  was  why  we  questioned  if  anyone  could  work  that.  That  was 
one  objection  the  Lehigh  Valley  Coal  Co.  always  found.  When  they 
took  into  the  breaker  the  ashes  it  could  not  be  separated  from  the 

coal. 

Q.  It  is  harder  to  separate  ashes  than  other  material  from  coal? — 
A.  It  is  one  of  the  hardest  things  to  take  from  coal. 

Mr.  WoRTHiNGTON.  That  is  all. 
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•  Cross-examination  by  Mr.  Manager  Webb  : 

Q.  How  long  have  you  been  associated  with  the  Girard  estate? — 
A.  Ten  years. 

Q.  Have  you  ever  been  associated  with  the  Erie  Railroad  Co.,  or 
the  Lehigh  Valley,  or  the  Philadelphia  &  Reading? — A.  I  formerly 
worked  for  the  Lehigh  Valley  Coal  Co.  before  I  worked  for  the 
Girard  estate. 

Q.  Immediately  before? — A.  Immediately. 

Q.  Col.  James  Archbald  is  a  nephew  of  Judge- Archbald,  is  he 
not? — A.  Yes,  sir. 

Q.  And  he  knew  all  about  this  bank  that  you  now  know? — A. 
Yes,  sir. 

Q.  No.  3  and  No.  4? — A.  Yes,  sir. 

Q.  Which  the  Lehigh  Valley  people  consented  to  let  Judge  Arch- 
bald  have?  He  knew  all  that  you  knew  about  it? — A.  I  would  not 
say  that  he  was  as  thoroughly  familiar  with  it,  because  he  did  not  get 
over  the  ground  as  often  as  I  did. 

Q.  Did  he  not  make  this  report  ? — A.  Yes,  sir. 

Q.  And  filed  it  with  the  Girard  estate,  showing  that  eastern 
Packer  No.  4  had  48,000  tons  of  coal  in  it  ? 

The  PREsroiNG  Officer.  As  that  report  is  a  matter  of  evidence  the 
Chair  suggests  that  it  is  a  waste  of  time  to  go  into  it. 

Mr.  Manager  Webb.  I  am  going  to  be  very  brief,  I  assure  you,  but 
I  want  to  show  by  this  witness  that  Maj.  Archbald  had  as  much 
knowledge  about  this  matter  as  the  witness  had  himself,  and  I  am 
only  askmg  questions  along  that  line. 

Q.  (To  the  witness.)  You  say  this  rock  bank  extends  around 
eastern  Packer  No.  4 — -—A.  Packer  No.  3. 

Q.  I  understood  you  to  point  it  out  on  the  map.  There  is  a  rock 
fill  or  a  rock  ridge  being  made  by  the  railroad  company  around 
Packer  No.  4  eastern;  is  that  right? — A.  Excuse  me,  I  thought  you 
referred  to  the  rock  dump  that  I  said  was  around  No.  3.  That  is  a 
new  -one  they  are  making  now.    That  is  right. 

Q.  I  am  referring  to  the  quantity  of  rock  you  spoke  of  around 
eastern  No.  4. — A.  That  is  right. 

Q.  You  spoke  of  a  rock  bank  or  fill  which  would  make  it  im- 
possible for  anybody  to  work  that  bank  No.  4  except  the  Lehigh 
people. — A.  I  do  not  know  whether  that  is  exactly  right.  The  only 
thing  we  asked  them  not  to  do  was  not  to  dump  over  on  the  bank 
and  cover  it  up. 

Q.  I  ask  you,  if  they  continue  making  that  ridge  around  there  will 
it  not  make  it  practically  impossible  for  anybody  to  work  No.  4,  the 
eastern  bank,  except  the  Lehigh  Valley  people? — A.  No;  it  would 
not,  because  the  same  access  to  the  bank  that  the  Lehigh  Valley 
people  would  have  any  person  else  would  have  that  would  want  to 
work  it. 

Q.  Then,  it  can  be  worked  by  any  person,  notwithstanding  this 
rock  bank?    Is  that  it? — A.  It  certainly  can  be. 

Q.  Then  this  rock  bank  does  not  affect  the  value  of  eastern  Packer 
No.  4,  which  contains  48,000  tons  of  coal?  Is  that  right? — A.  The 
new  rock  bank  that  is  going  in  there  will  make  it  more  unhandy 
to  get  at,  but  it  will  not  make  it  impossible  to  get  at  it. 
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Q.  It  will  make  it  more  unhandy  for  anybody,  but  it  will  not  make 
it  impossible? — ^A.  It  will  not  make  it  impossible;  no. 

Q,  You  say  there  is  a  rocky  ridge  or  nil  extending  all  around  or 
partially  around  No.  3  ? — A.  Yes,  sir. 

Q.  When  was  it  put  there? — A.  Before  I  went  with  the  Girard 
estate ;  but  this  later  part  of  the  bank,  when  Packer  No.  3  colliery 
was  working — in  later  years  they  do  not  work  Packer  No.  3  colliery ; 
they  do  not  prepare  coal  at  Packer  No.  3;  they  take  the  coal  to 
Packer  No.  4  oreaker  and  prepare  it — this  was  a  later  bank  put  out 
before  Packer  No.  3  was  abandoned,  about  one  or  two  years  previous 
to  my  going  over  there.    So  that  would  be  about  12  years  ago. 

Q.  What  is  the  size  of  the  rock  around  Packer  No.  3? — A.  Some 
are  very  large. 

Q.  What  are  the  sizes? — ^A.  They  are  all  sizes,  from  a  couple  of 
hundred  pounds  to  the  size  of  your  fist. 

Q.  What  is  the  size  of  the  original  rock? — A.  The  size  was  very 
bulky. 

Q.  Well,  how  high  is  it  from  the  base  to  the  top  ? — A.  I  have  not 
measured  the  width  or  the  height. 

Q.  You  do  not  know? — A.  No,  sir. 

Q.  Can  you  saj^,  or  is  it  right  that  you  do  not  know  what  it  con- 
tains— how  high  it  is  or  whether  it  extends  all  around  the  base  of 
Packer  No.  3? — A.  All  around  the  east,  south,  and  southwest  sides. 

Q.  That  rock  was  put  there,  then,  after  the  dump  was  made,  was 
it? — ^A.  It  was  put  there  after  the  good  dirt  was  put  there.  The 
good  dirt  is  the  older  dirt  out  of  the  collieries,  because  at  that  time 
they  did  not  dig  the  coal  so  thoroughly  out.  There  was  no  demand 
for  the  smaller  sizes,  and  the  older  the  bank,  in  almost  every  instance, 
the  better  the  bank. 

Q.  How  high  is  this  ridge  of  rock  that  vou  speak  of  with  reference 
to  the  height  of  culm  bank  No.  3? — A.  A  little  higher.  In  making 
the  new  bank  they  came  out  over  the  old  bank,  and  I  would  say  it 
is  from  8  to  10  feet  higher  than  the  old  bank.    It  was  put  very  high. 

Q.  It  would  be  necessary,  then,  to  climb  up  over  the  rocK  bank 
to  get  out  onto  the  culm  bank?  Is  that  your  idea? — A.  On  one  side 
some  of  the  good  dirt  is  exposed,  because  it  did  not  reach  around  to 
the  northwest  side,  to  the  east,  the  south,  and  the  southwest  side. 
You  would  certainly  have  to  go  over  the.  rock  bank  to  get  at  the  good 
dirt  bank. 

Q.  After  you  made  one  breach  in  the  rock  wall  you  could  dig  it 
all,  could  you  not  ? — A.  Not  without  digging  the  rock. 

Q.  I  know.  But  you. could  dig  the  rock  away  from  the  breach 
that  you  made,  and  then  you  could  move  the  coal  through  this 
breach  to  your  washery  ? — A.  I  do  not  think  you  could. 

Q.  Your  idea  is  that  you  would  have  to  dig  all  the  rock  away? — 
A.  You  would.  The  bank  is  very  high,  and  it  would  rush  in  on  you. 
You  would  not  have  to  dig  absolutely  all,  but  nearly  all. 

Mr.  Manager  Webb.  I  think  that  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  When  you  speak  of  rock  around  the  east,  south,  and  southwest 
sides  of  No.  3,  do  you  mean  that  is  all  rock? — A.  Yes ;  nearly  all  rock. 

Q.  Have  you  included  that  when  you  have  given  your  estimate  of 
44  per  cent  of  coal  on  the  whole  business? — A.  That  was  the  average 
of  the  whole  bank. 
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Q.  What  is  the  proportion  of  this  rock  part  of  the  dump,  then,  to 
what  you  call  the  good  part  ? — A.  That  is  a  little  hard  to  determine 
on  accovmt  of  the  new  rock  dump  coming  over  the  top  of  the  good 
dirt  bank.  We  can  not  tell  how  much  the  good  dirt  would  be  in 
that  new  rock  bank.    So  it  is  a  little  hard  to  determine  that 

Mr.  WoBTHiNGTON.  That  is  all. 

T]ie  Presiding  Officer.  Then  the  witness  is  finally  discharged* 

John  M.  Humphrey,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Worthington.)  Mr.  Humphrey,  what  is  your  full 
name? — ^A.  John  M.  Humphrey. 

Q.  And  your  residence  ? — ^A.  Wilkes-Barre,  Pa. 

Q.  What  is  your  business  ? — A.  I  am  chief  mining  engineer  of  the 
Lehigh  Valley  Coal  Co. 

Q.  How  long  have  you  been  the  chief  mining  engineer  of  the  Le- 
high Valley  Coal  Co.  ? — ^A.  Since  June  1  of  last  year — 1912. 

Q.  Before  that  time  what  was  your  business! — A.  I  was  the  di- 
vision superintendent  of  the  Mahanoy  and  Shamokin  division  of  the 
Lehigh  Valley  Cosl  Co. 

Q.  We  are^  concerned  here  just  now  about  these  packer  dumps. 
Were  they  within  your  bailiwick  before  you  got  your  present  posi- 
tion i — A.  Yes,  sir. 

Q.  You  are  familiar  with  packer  dumps  ? — A.  Yes,  sir. 

Q.  How  familiar? — A.  Very  familiar. 

Q.  Mr.  Warriner  was  your  chief,  I  believe? — A.  Yes,  sir. 

Q.  Did  you  have  any  occasion  at  any  time  within  late  years  to 
have  any  talk  with  Mr.  Warriner  on  the  question  of  what  should  be 
done  about  Packer  No.  3  dump  ? — A.  Yes,  sir. 

Q.  When  was  that? — A.  That  was  a  little  more  than  a  year  ago, 
I  think.  It  was  either  in  the  late  fall  or  early  winter  of  1911 — ^in 
Novembef",  I  think,  of  1911. 

Q.  Did  you.  know  anything  about  applications  that  had  been 
made  for  that  dump  by  Madeira,  Hill  &  Co.  and  by  Judge  Arch- 
bald  and  some  associates  of  his? — A.  Madeira,  Hill  &  Co.  never  made 
any  application  for  that  dump — for  Packer  No.  3. 

Q.  Not  to  your  company? — ^A.  No,  sir. 

Q.  Well,  you  knew  about  Judge  Archbald  having  made  applicA- 
tion  ? — A.   1  es,  sir. 

Q.  As  to  the  conversation  that  you  had  with  Mr.  Warriner  that 
I  am  talking  about,  was  that  before  or  after  you  knew  about  Judge 
Archbald's  application? — ^A.  That  was  at  the  time  the  matter  of 
leasing  the  dump  had  been  referred  to  me  by  Mr.  Warriner. 

Q.  Now  go  on  and  tell  us  what  you  did  about  it. — ^A.  I  made  a 
map  and  estimated  the  quantity  in  the  several  dumps  in  the  vicinity 
of  our  Packer  4  colliery.  I  then  went  to  Wilkes-Barre,  Mr.  Warri- 
ner's  headquarters,  with  this  data  and  went  over  it  with  him.  Shortly 
after  we  were  together  Judge  Archbald  came  in  the  ofiice,  and  the 
Packer  No.  2  dump  and  the  Packer  No.  4  dump  we  decided  not  to 
lease,  on  account  of  our  working  them  ourselves  at  that  particular 
time,  but  we  told  the  judge  that  he  could  have  the  Packer  No.  3 
dump — at  least  Mr.  Warriner  told  him  so. 

Q.  I  know  what  Mr.  Warriner  did;  we  have  had  him  here  as  a 
witness;  but  T  should  like  to  know  what  you  did,  if  anything,  about 
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it. — ^A.  Well,  what  I  did  was  to  advise  Mr.  Warriner  as  to  the  char- 
acter of  thei-e  dumps  and  as  to  their  worth  to  us. 

Q.  Well,  what  information  did  you  give  him  ? — A.  The  Packer  No. 
4  dump  we  were  working  and  putting  through  our  breaker  at  that 
time,  and  it  was  my  advice  not  to  lease  that  dump  or  the  Packer  No. 
2  dimip.  I  advised  the  leasing  of  Packer  No.  3  on  account  of  its 
inferior  quality  and  its  location,  it  being  located  at  such  a  point 
that  we  could  not  take  it  through  our  breaker  economically,  for  two 
reasons — one,  on  account  of  the  distance  from  the  breaker,  and. 
another,  we  were  putting  a  large  rock  bank  between  the  breaker  ana 
this  dunip. 

Mr.  WoRTHiNGTON.  I  wish  you  would  speak  a  little  louder. 

The  WrrNESS.  The  No.  2  dump  and  No.  4  dump  were  both  removed 
from  the  discussion,  leaving  only  the  No.  3  dump,  and  the  reason  for 
that  was  because  No.  3  dump  was  of  no  value  to  us,  or  at  least  we 
considered  it  so,  it  being  too  far  from  our  operation,  for  one  thing, 
to  make  it  economical  to  rework,  and,  another,  we  were  putting  a 
large  rock  bank  between  our  operation  and  the  dump  that  would 
make  it  very  expensive  for  us  to  remove  that  dump  to  the  breaker. 

Q.  Did  you  give  that  advice  to  Mr.  Warriner  while  Judge  Arch- 
bald  was  there  or  before  or  after  he  was  there? — A.  I  gave  it  to  Mr. 
Warriner  before  the  judge  came  in. 

Q.  Did  you  participate  in  the  conversation  after  the  judge  got 
there? — A.  Yes,  sir. 

Q.  Well,  go  on  and  tell  what  took  place  then. — A.  The  banks  were 
generally  discussed — ^the  three  banks,  the  No.  2  bank,  the  No.  4  bank, 
and  the  No.  3  bank. 

Q.  Had  you  before  you  the  application  that  Judge  Archbald  and 
his  associates  had  ma^e? — A.  That  was  the  first  I  knew  of  Judge 
Archbald's  application — meeting  him  in  Mr.  Warriner's  office. 

Q.  Did  you  Imow  that  there  was  any  No.  4  in  that  application,  or 
any  No.  2? — A.  No;  I  did  not  know  that  at  that  time. 

Q.  Not  at  that  time? — A.  That  the  judge  wanted  the  bank  there. 

Q.  Very  well.  You  advised  Mr.  Warriner  from  your  knowledge 
of  the  business  that  it  would  be  to  the  interest  of  the  company  to  let 
Judge  Archbald  have  No.  3,  did  you? — A.  Yes,  sir. 

Q.  Excuse  me  for  the  question,  but  I  want  to  know  whether  you 
.made  that  honestly  and  with  any  thought  but  the  best  interests  of 
the  Lehigh  Valley  Coal  Co.  in  mmd? — A.  Certainly,  I  made  it  with 
that  idea  only ;  that  was  my  only  idea. 

Q.  Now,  I  wish  you  would  tell  us  a  little  more  about  why  you  gave 
Mr.  Warriner  that  advice  about  No.  3.  What  kind  of  a  dump  was  it? 
Tell  us  about  it. — A.  The  No.  3  dump  had  been  originally  a  coal 
dump — that  is,  the  smaller  sizes  of  coal  from  the  old  Packer  No.  3 
breaker.  Afterwards  they  had  dumped  rock  on  this  same  coal  dump, 
making  it  very  much  less  valuable  as  a  washery  proposition  than  it 
would  have  been  had  the  rock  not  been  dumped  there;  and  conse- 
quently there  was  a  very  much  less  percentage  of  coal  in  the  dump 
than  there  was  in  either  of  our  other  dumps.  In  addition  to  that,  the 
location  of  the  dump  made  it  a  much  more  expensive  proposition  for 
ns;  and  the  rock  bank  I  mentioned,  which  we  were  dumping  between 
our  breaker  and  the  dump,  would  almost  make  it  impossible  for  us  to 
get  the  dump  to  the  breaker. 
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Q.  Now,  in  your  judgment,  at  the  time  Judge  Arehbald  was  there 
and  that  application  on  his  behalf  was  being  made  could  Packer  No. 
3  dump  have  been  worked  with  any  profit  by  the  Lehigh  Valley  Coal 
Co.,  paying  the  current  rcyalty  to  the  Girard  estate? — A.  No,  sir;  it 
coula  not  have  been. 

Q.  Could  anybody  do  it  from  that  time  to  this,  so  far  as  you 
know? — A.  No,  sir. 

Q.  You  have  seen  the  map,  have  you  not,  of  these  dumps? — A. 
Yes,  sir. 

Q.  Upon  which  there  is  a  letter  "  B,"  which  it  has  been  stated  indi- 
cates where  a  certain  hole  was.  Do  you  know  about  that? — A.  I  can 
not  see  the  letter  "  B  "  from  here,  but 

Q.  On  the  map  it  is  located  between  eastern  No.  4  and  Packer  No. 
8.     Is  that  where  it  is? — A.  Yes,  sir:  there  is  a  hole  there. 

Q.  Very  well.  Tell  us  what  you  know  about  that  hole. — A.  We 
drove  a  hole  out  there  about  '93. 

Q.  1893? — A.  I  should  say  about  1903,  and  prepared  a  small  por- 
tion of  the  small  No.  4  packer 

Q.  "  Eastern  No.  4,"  we  call  it. — A.  Eastern  No.  4;  and  during  the 
years  from  1904  to  1907  it  was  worked  intermittently,  and  we  put 
through  about  a  thousand  cars  altogether — that  is,  a  thousand  mine 
cars — which  contain  about  3  tons  each.  That  would  be  about  3,000 
tons  of  this  bank  w^e  put  through  the  breaker. 

Q.  Why  did  you  not  take  more? — A.  The  reason  we  did  not  take 
more  was  on  account  of  the  quality  of  the  bank.  The  bank  contained 
a  lot  of  flat  slate,  which  is  very  difficult  of  separation.  It  is  very 
hard  to  remove  from  the  coal. 

Mr.  WoRTHiNGTON.  That  is  all. 

The  Presidikg  Officer.  Are  there  any  further  questions  for  the 
witness?     If  not,  he  may  retire. 

Mr.  Hitchcock.  Mr.  President.  I  desire  to  submit  a  question. 

The  Presiding  Officer.  The  Senator  from  Nebraska  presents  a 
question  which  he  desires  to  have  propounded  to  the  witness.  The 
Secretary  will  read  the  question. 

The  Secretai-y  read  as  follows: 

Wllat  rejison  was  there  why  your  company  should  let  JiulKe  Archbalil  buy  or 
lease  one  of  its  coal  dumps? 

The  Witness.  I  do  not  know  of  any  reason  why  they  should  let 
Judge  Arehbald  buy  or  lease  one  of  their  coal  dumps  any  more  than 
any  other  business  man. 

The  Presiding  Officer.  Are  there  any  further  questions  of  the 
witness  ? 

Mr.  Manager  Sterling.  Just  one  question,  Mr.  President. 

[To  the  witness.]  What  was  the  general  policy  of  your  company 
with  I'eference  to  leasing  or  selling  dumps?  Had  you  at  any  time 
before  that  leased  or  sold  dum]3s? 

The  Witness.  I  can  not  recall  any  in  my  division. 

Q.  (By  Mr.  Manager  Sterling.)  Well,  you  know  there  were  none, 
do  you  not,  and  you  know  there  were  none  in  any  division,  do  you 
not? — A.  No;  I  do  not  know  that,  sir. 

Q.  You  do  not  know  that  (hey  did  lease  any? — A.  No;  I  do  not 
know  that  they  did  lease  any, 

Mr.  Manager  Sterling.  That  is  all. 
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Redirect  examination  by  Mr.  Worthington  : 

Q,  What  had  Judge  Archbald's  connection  with  the  matter  to  do 
with  ^our  recommending  that  the  Lehigh  Valley  Coal  Co.  dioidd 
allow  it  to  be  leased  ? — ^A.  I  did  not  know  thai  Judge  Archbald  was 
the  applicant  for  this  dump  when  I  made  my  recommendation. 

Q.  You  made  your  recommendation  before  you  knew  who  was 
making  the  application,  did  you? — ^A.  E2^ctly. 

Q.  You  were  personally  in  charge  of  these  matters  under  Mr. 
Warriner  at  that  time? — ^A.  Yes,  sir. 

Becross-examination  by  Mr.  Manager  Sterling: 

Q.  Mr.  Warriner  knew  who  the  applicant  was,  did  he  not? — ^A.  I 
think  he  did,  as  I  read  his  testimonjr. 

Q.  He  is  the  gentleman  in  authority  with  reference  to  the  leasing 
of  these  dumps?— A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  Worthington.  That  is  alL 

The  Presiding  Officer.  The  witness  may  retire,  and  is  excused. 

John  W.  Berry,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Simpson.)  Mr.  Berry,  you  are  secretary  and  treasurer 
of  the  Lacoe  &  Shiffer  Coal  Co.,  are  you  not? — A.  I  am. 

Q.  And  have  been  how  long?— A.  Six  or  eight  years. 

Q.  Do  you  know  the  old  gravity  fill  which  was  leased  by  that  com- 
pany to  Frederick  Warnke? — A.  Yes,  sir. 

Q.  Who  owned  that  fill?— A.  The  Lacoe  &  Shiffer  Coal  Co. 

Q.  Who  owned  the  land  upon  which  it  was  situated? — ^A.  The 
Lacoe  &  Shiffer  Coal  Co. 

Q.  With  whom  did  vou  have  negotiations  in  relation  to  the  leasing 
of  it  by  the  Lacoe  &' Shiffer  Coal  Co.  to  Mr.  Warnke?— A.  Well, 
they  started  with  Judge  Archbald,  and  finally  we  made  a  sale  to 
Frederick  Warnke. 

Mr.  Manager  Sterling.  Mr.  President,  I  did  not  hear  the  answer 
to  that  question  myself,  and  I  should  like  to  have  it  read. 

The  Presiding  Officer.  The  witness  will  speak  louder  so  that  he 
can  be  heard  over  the  entire  Chamber. 

The  Witness.  The  negotiations  started  with  Judge  Archbald  and 
ended  with  the  sale  to  Frederick  Warnke  and  his  business  associates. 

Q.  (By  Mr.  Simpson.)  Who  made  the  proposition  to  the  Lacoe  & 
Shiffer  Coal  Co.,  which  was  accepted,  to  sell  it  to  Mr.  Warnke  and 
his  associates? — A.  The  final  proposition  was  made  by  Judge  Arch- 
bald. ;   . 

Q,  I  show  you  certain  correspondence;  will  you  kindly  look  at  it 
and  see  if  that  is  a  copy  of  the  letters  written  by  you  in  relation  to 
the  matter? — ^A.  (After  examining  the  papers.)  Yes ;  this  is  the  cor- 
respondence that  started  away  back  in  regard  to  an  option  that  ran 
out  on  August  1. 

Mr.  Simpson  (to  the  managers).  Cross-examine,  gentlemen. 

Mr.  Manager  Davis.  Give  us  a  moment  to  read  the  correspondence, 
if  you  please. 

Cross-examination  by  Mr.  Manager  Davis  : 

Q.  These  letters  that  have  been  shown  you  are  the  only  contract 
or  option  that  was  ever  given  by  you  to  Judge  Archbald? — A.  That 
is  all. 
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Q.  And  such  rights  as  he  had  under  that  option? — A.  Well,  there 
was  one  on  December  2.  I  offered  it  to  him  for  $6,000  for  10  days; 
that  was  by  telephone. 

Q.  Your  initial  option  to  him  was  given  as  demonstrated  by  this 
correspondence  on  the  27th  of  April,  1911,  and  by  successive  ex- 
tensions until  its  expiration  August  1? — ^A.  That  is  right;  it  ex- 
pired on  Auffust  1. 

Q.  After  that  time  did  he  hold  any  formal  option  from  you  on 
the  property  at  all  ? — A.  Only  the  verbal  option  given  by  telephone  on 
December  2  for  10  days. 

Q.  For  what  time? — A.  For  10  days. 

Q.  And  that  was  never  renewed? — A.  No,  sir.    . 

Q.  So  that  at  the  tipie  the  deal  was  made  to  Frederick  Wamke 
Judge  Archbald  held  no  option  whatever  from  your  company? — ^A. 
There  was  no  option  at  that  time. 

Mr.  Manager  Webb  (to  Mr.  Simpson).  Do  you  desire  to  have  the 
letters  read? 

Mr.  Simpson.  Yes;  we  mi^ht  as  well  have  them  read.  I  offer  the 
letters  in  evidence,  Mr.  President,  and  ask  to  have  them  read. 

The  PREsroiNG  Officeh.  The  Secretary  will  read  as  requested. 

The  Secretary  read  the  letters  marked  "U.  S.  S.  Exhibit  CC,^' 
as  follows: 

U.  S.  S.  Exhibit  CO. 

PiTTSTON,  Pa.,  April  22,  1911. 
Hon.  R.  W.  Abghbald,  8ci'anton,  Pa, 

Dbab  Sib:  Your  letter  of  yesterday,  inquiring  about  the  old  gravity  fill,  re- 
ceived. 

Yes;  we  will  sell  the  coal  in  the  same  for  cash.  I  expect  to  be  in  Scranton 
M<mday  and  will  try  and  see  you  for  a  few  mlnute& 

Yours,  truly,  John  W.  Bebbt. 


PiTTSTON,  Pa.,  Api'il  27,  1911. 
Hon.  R.  W.  Abciibald,  Scranton,  Pa, 

Mt  Deab  Sib  :  Your  letter  of  April  26  received,  and  in  accordance  with  your 
request  we  hereby  ofTer  you  the  coal  in  the  old  gravity  fill  between  planes  4 
and  5  for  $7,500  cash,  and  will  allow  two  years  for  its  removal.  This  option 
to  end  in  two  weeks  ^om  the  date  hereof. 

I  shall  be  glad  if  you  will  let  me  know  as  soon  as  convenient  Two  other 
parties  have  made  application  for  the  fill  since  I  talked  with  you  last  Monday 
and  are  awaiting  your  decision. 

Yours,  truly,  John  W.  BEaetBT, 

Secrelary  and  Treasurer  The  Lacoe  d  Skiff er  Coal  Oo, 


PiTTBTON,  Pa.,  May  11, 1911. 
Hon.  R.  W.  Abohbau),  Scranton,  Pa. 

My  Deab  Jxtdoe  :  I  have  your  letter  of  May  10,  1911,  requesting  an  extension 
of  the  option  given  to  you  under  date  of  April  27,  1911. 

You  state  the  necessl^  of  going  to  Washington,  etc.    Your  request  is  agreed 
to.    It  would  be  better,  however,  for  us  to  fix  a  time  when  the  option  expires, 
and  we  hereby  extend  the  option  to  June  1,  1911. 
Yours,  truly, 

Ths  Laoob  &  Shutbb  Goal  Co., 
John  W.  Bebbt,  Secretary, 
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PiTTSTON,  Pa.,  May  25,  1911, 
Hod.  R.  W.  Arciibald,  Washington,  D.  C, 

My  Dkab  Judge:  Your  letter  of  May  23  received,  and  in  accordance  with  your 
request  we  again  extend  the  time  of  the  option  on  the  old  gravity  fill  to  June 
15, 1911. 

We  own  for  a  distance  of  400  or  500  feet  west  of  the  fill  and  will  agree  to 
your  floating  the  refuse  Into  the  marsh  on  the  west  side  and  to  use  such  surface 
land  as  may  be  necessary  for  a  washery. 

Yours,  truly,  The  Lacoe  &  Siiiffeb  Coal  Co., 

John  \V.  Kerry,  Secretary, 

PiTTSTON,  Pa.,  June  /7,  /.*>//. 
Hon.  K.  W.  Arciibal'\  Scrajiton,  Va. 

Dear  Judge  Arciibald  :  I  have  your  letter  of  June  10.    You  ntHJd  more  time, 
and  we  hereby  extend  the  option  to  July  3.  1911. 
Yours,  truly. 

The  Lacoe  &  Shiffer  CJoal  Co., 
John  W.  Kerry,  Secretary. 


PiTTSTON,  Pa.,  July  5,  lUll. 
lion.  K.  W.  Archbald,  Scranton,  Pa. 

Dear  Judge  Archbald  :  Your  letter  of  July  1  received.    We  hereby  extend  the 
option  on  the  old  gravity  fill  initil  August  1,  1911. 
Yours,  truly. 


The  Lacoe  &  Shiffeb  Coal  Co., 
John  W.  Berry,  Secretaiy. 


PiTTSTON,  Pa.,  December  16,  1911. 
Hon.  K.  W.  Archbald,  Scranton,  Pa. 

Dear  Judge  Archbald:  Your  letter  of  December  12,  1911,  received.  I  can 
not  answer  your  letter  for  a  few  days  for  this  reason :  When  you  telephoned  me 
on  the  2d  of  the  month  I  offered  it  to  you  for  $6,000  cash,  ftiviug  you  10  days. 
Two  or  three  days  after  I  gave  another  option  at  a  higher  price  to  commence  at 
the  expiration  of  your  option  in  case  you  did  not  accept  the  offer  within  the  10 
days.  I  will  know  by  the  latter  i)art  of  next  week  whether  this  party  takes  it 
or  not. 

Yours,  truly,  John  W.  Berry. 


PiTTSTON,  1*a.,  December  23,  1911. 
Hon.  R,  W.  Archbald,  Scranton,  Pa. 

Dear  Judge  Archbald:  Your  letters  of  December  18  and  21  received.  I 
have  postponed  answering  your  letter  of  December  IS,  hoping  to  have  a  definite 
answer  to  give  you.  In  case  I  do  not  get  a  definite  answer  by  Tuesday  morning 
1  will  probably  see  you  In  Scranton.  However,  at  the  low  price  I  gave  you,  we 
must  have  cash. 

Yours,  truly,  John  W.  Berry. 

Q.  (By  Mr.  Manager  Davis.)  Mr.  Berry,  have  you  the  letters 
from  Judge  Archbald  to  which  these  are  the  replies? — A.  Two  I 
sent  to  Mr.  Manager  Clayton.  The  others  were  thrown  into  the 
wastebasket  when  they  became  of  no  use,  long  before  this  investiga- 
tion started. 

Q.  What  other  letters  were  thrown  into  the  wastebasket? — ^A. 
Well,  the  letters  that  I  received  from  him,  except  those  which  I  sent 
to  Mr.  Manager  Clayton.  Letters  dated  December  27, 1911,  and  Feb- 
ruary 21,  1912,  were  the  two  which  I  sent  to  Mr.  Manager  Cla3^ton. 

Q.  You  have  in  your  possession  no  other  letters  from  Judge  Arch- 
bald ? — A.  I  have  no  other  letters.  They  were  destroyed  when  they 
became  of  no  use,  after  that  option  expired. 
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Q,  So  that  you  have  no  letters  from  him  in  your  files  at  all  at  this 
time? — ^A.  Not  at  this  time.  Two  original  ones  I  sent  to  you  at  the 
time  of  the  examination  before  the  Judiciary  Committee. 

Mr.  Simpson.  Will  you  kindly  produce  those  two  letters,  gentle- 
men? 

Q.  (By  Mr.  Manager  Davis.)  What  is  the  date  when  you  destroyed 
those  letters? — A.  The  date  of  what? 

Q.  What  is  the  date  when  you  destroyed  that  correspondence? — 
A.  Oh,  it  was  away  back  in  the  summer;  some  time  after  August  1, 

Q.  What  year? — A.  1911 ;  just  about  that  time,  I  guess. 

Q.  How  did  these  escape  at  that  time  ? — A.  I  do  not  know.  I  hap- 
pened to  have  them  when  you  wanted  them,  and  so  I  sent  you  all 
I  had. 

Q.  What  I  am  trying  to  get  at  is  whether  there  was  any  reason  why 
you  saved  some  of  the  letters  rather  than  others  ? — A.  No ;  there  was 
not.  They  just  happened  to  lie  on  my  desk  there,  what  remained. 
The  others  were  destroyed  in  clearing  the  desk  some  time  in  August, 
1  guess — August  or  September. 

Redirect  examination  by  Mr.  Si:^ip80n: 

Q,  Are  these  the  two  letters  you  sent  to  the  Judiciary  Committee 
[exhibiting]? — ^A.  (After  examination.)  They  are. 

Mr.  Simpson.  I  offer  these  letters  in  evidence  and  ask  the  Secretary 
to  read  them. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  DD. 

ScBANTON,  Pa.,  December  27,  191i, 

My  Deab  Mb.  Bebby  :  I  have  Just  Been  the  party  here  to  whom  I  was  going  to 
turn  over  the  old  gravity  fill  at  the  price  which  you  named.  He  is  not  able,  how- 
ever, to  make  a  cash  payment  for  the  whole  $6,000,  the  price  at  which  you  put  it, 
and  if  that  is  essential  he  will  have  to  give  it  up.  He  wishes  me  to  say,  however, 
that  if  at  any  time  you  wish  to  consider  the  offer  which  he  made — that  is  to  say, 
$2,000  cash  and  the  balance  in  notes  payable  at  the  rate  of  20  cents  a  ton  as 
the  material  is  removed — he  will  be  willing  to  go  into  it  at  any  time. 
Yours,  very  truly, 

B.  W.  Abchbald. 


[United  States  Commerce  Court,  Washington.] 

ScBANTON,  Pa.,  February  21,  1912. 

My  Deab  Mb.  Bebby:  If  you  have  not  disposed  of  the  old  gi-avlty  fill,  the 
party  here,  who  has  been  interested  in  it,  wishes  me  to  make  you  another 
proposition.  He  will  pay  you  seven  thousand  dollars  ($7,000),  provided  you 
will  take  two  thousand  dollars  ($2,000)  cash  and  the  other  five  thousand  dollars 
($5,(M)0)  at  the  rate  of  twenty  cents  {20t)  a  ton  for  each  ton  of  material  re- 
moved. This  will  give  you  a  thousand  dollars  ($1,000)  more  than  the  six 
thousand  dollars  ($6,000)  cash,  for  which  you  offered  to  sell,  and  you  would 
be  entirely  secure  for  the  balance  above  the  down  payment.  Trusting  that  this 
will  appeal  to  you, 

Yours,  very  truly,  R.  W.  Abchbald. 

Q.  (By  Mr.  Simpson.)  Mr.  Berry,  did  anyone  besides  Judge  Arch- 
bald  bring  the  purchasers  and  sellers  together  in  that  matter? — ^A. 
No  one  else. 

Q.  There  is  another  question,  which  I  overlooked  asking  you  be- 
fore: Will  you  tell  us,  please,  what  rights,  if  any,  the  Delaware  A 
Hudson  Co.  have  over  the  surface  of  that  ground  ? — A.  No  rights. 
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Mr.  Simpson.  That  is  all. 

The  Presiding  Officer.  Are  there  any  further  questions? 

Cross-examination  by  Mr.  Manager  Davis  : 

Q.  Does  the  Delaware  &  Hudson  own  any  land  adjoining  this 
fill? — A.  I  do  not  know.  I  think  it  is  what  is  called  the  East  Side 
Bondholders,  of  which  Capt.  May  is  one  of  the  trustees. 

Q.  Is  that  an  adjunct  of  the  Delaware  &  Hudson? — ^A.  Noj  I 
think  not.  The  East  Side  Bondholders  hold  some  bonds.  I  thmk 
the  mortgage  was  foreclosed  and  the  property  got  into  the  hands  of 
the  bondholders. 

Q.  Has  it  any  connection  with  the  Pennsylvania  Coal  Co.? — ^A.  I 
think  not. 

Q.  You  closed  this  transaction  with  Mr.  Warnke  in  person,  did 
you  not? — A.  I  did ;  with  him  and  his  business  associates. 

Q.  Who  are  his  business  associates? — ^A.  Mr.  Schlager  and  Mr. 
Kiser. 

Q.  Swingle? — A.  Swingle;  yes. 

Q.  They  came  to  your  office  in  person  for  that  purpose,  did  they 
not  ? — A.  Yes ;  they  did. 

Q.  And  the  final  negotiations  were  conducted  between  you  with- 
out the  interposition  of  Judge  Archbald? — A.  Yes;  with  one  ex- 
ception. We  met  once  at  Judge  Archbald's  office,  after  I  had  made 
the  first  draft  of  the  contract  and  read  it  over  there. 

Q.  What  was  the  purpose  of  that  meeting  in  Judge  Archbald's 
office? — A.  I  do  not  know.  They  lived  in  Scranton  and  I  lived  in 
Pittston,  and  I  frequently  go  to  Scranton,  and  1  think  it  was  prob- 
ably through  my  suggestion  that  we  met  there,  having  no  other  place 
to  meet. 

Q.  What  was  the  date  of  that  conference? — A.  I  do  not  know. 
It  was  between  February  26  and  March  7.  On  March  7  the  contract 
was  simed  in  my  office  m  Pittston. 

Q.  In  1911?— A.  In  1912  it  was  signed. 

Q.  Your  ownership  or  the  ownership  of  the  Liacoe  &  Shiffer  Co. 
of  this  dump  was  open  and  notorious,  was  it  not  ? — ^A.  Oh,  yes. 

Q.  And  there  was  never  any  question  as  to  who  the  parties  were 
with  whom  negotiations  had  to  oe  had  in  order  to  purchase  it? — 
A.  Not  the  slightest. 

Q.  And  your  relation  to  the  Lacoe  &  Shiifer  Coal  Co.  was  equally 
notorious? — ^A.  Yes. 

Redirect  examination  by  Mr.  Simpson  : 

Q.  These  East  Side  Bondholders,  so  called,  were  a  bondholders' 
committee  of  bonds  on  a  defunct  coal  company,  were  they  not? — 
A.  I  think  so.  I  do  not  know  enough  about  it  to  give  you  the  details. 
But  they  are  always  spoken  of  as  the  East  Side  Bondholders. 

Mr.  Simpson.  That  is  all. 

The  Presiding  Officer.  The  witness  may  retire  and  be  excused. 

Mr.  WoRTHTNQTON.  Call  Mr.  Holden. 

Charles  P.  Holden,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Worth ington.)  Where  do  you  live? — ^A.  Boston, 
Mass. 
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Q.  What  is  your  business  J — A.  Manufacturer  of  uiachinery. 

Q.  Have  you  at  any  time  had  an^  relation  with  what  is  known  as 
the  Elatydid  cuhn  dump  near  Moosic,  Pa.? — A.  I  have,  sir. 

Q.  Just  in  what  way?  Will  you  tell  us  briefly  how  you  are  con- 
cerned in  that  property? — ^A.  In  the  later  part  of  1911 — ^December, 
I  think — I  was  m  tne  offiw  of  the  Laurel  Line,  so  called. 

Q.  In  Scranton? — A.  And  I  saw  Mr.  Conn.  Mr.  Conn  informed 
me  that  they  were  about  to  buy  a  culm  dump  on  46.  Forty-six  being 
a  lot  that  my  wife  had  an  interest  in,  he  asked  me  if  I  knew  any- 
thing about  it.     I  said,  "  46  belong  to  the  Everhart  estate  in  part." 

Q.  The  Everhart  estate? — A.  The  Everhart  estate,  of  which  my 
wife  is  a  member,  her  interest  being  very  small,  a  one-twentieth — 
well,  I  have  forgotten  exactly  what  it  is,  but  it  is  very  small.  I  then 
told  him  I  thought  he  would  make  a  mistake  to  buv  something  that 
belonged  to  somebody  else.    He  told  me  he  would  drop  it. 

Q.  What  did  you  say  was  the  date  of  that  conversation  ? — A.  In 
December,  1911.  Two  or  three  days  after  that  T  went  to  my  at- 
torney, Walter  S.  Bevan 

Q,  In  Scranton? — A.  In  Scranton,  and  instructed  him  to  see  the 
Brooke  people  at  Birdsboro,  Pa. 

Q.  Who  were  they? — A.  The  E.  &  G.  Brooke  Co.,  the  owners  of 
a  one-fourth  full  interest  in  this  particular  property.  He  did  so. 
I  sent  him  there  to  ask  if  he  could  get  an  option  for  me,  so  as  to  pro- 
tect Mrs.  Holden's  interest  and  the  collateral  interests.  He  wrote 
me,  under  date  of  December  11,  that  they  were  willing  under  cer- 
tain conditions  to  grant  me  that  option. 

Q.  Have  you  that  letter? — A.  I  have  that  letter  here. 

Q.  Have  you  any  objection  to  letting  us  use  it  here? — A.  It  is  a 
private  letter,  and  I  do  not  care  to  show  it  unless  I  have  to  do  so.  I 
think  I  have  it  here.  I  have  no  objection  to  showing  the  letter  to  the 
<!ommittee.    I  do  not  want  to  show  it  unless  I  have  to. 

Q.  You  have  no  objection  to  showing  it  to  me  in  the  first  place 
and  to  the  managers  ? — A.  Not  at  all,  sir. 

Mr.  WoRTHiNGTON.  I  have  seen  it  before. 

The  letter  was  produced  and  examined  bv  tlie  managers. 

Mr.  WoRTHiNGTON.  Mr.  Holden,  I  feel  ooHged  to  oner  this  letter 
in  evidence.  It  would  do  no  good  for  counsel  and  the  managers  to 
see  it  unless  the  Senators  who  have  to  pass  judgment  on  this  case 
finally  see  it.  I  therefore  ask  that  it  be  marked  as  an  exhibit  and 
read  from  the  desk. 

The  Secretary  read  as  follows : 

V.  S.  S.  Exhibit  EE. 
r Walter  8.  Beyan»  attorney  and  counselor,  ScrantoOp  Pa.] 

Scranton.  Pa.,  Dccemhvr  lU  19 It. 
Mr.  CnAKLES  P.  Holden. 

Prince  George  Hotel,  New  York,  N,  Y. 

Dkab  Mr.  Holden  :  I  have  just  returned  from  Reading,  where  I  interviewed 
the  Brooke  people.  While  they  refused  to  sign  an  option  to-day,  they  assurnd 
me  that  they  would  not  give  anybody  an  option  until  they  heard  again  from 
me,  and  I  promised  to  write  them  Thursday  or  Friday  of  this  week. 

Before  signing  an  option  they  desired  to  bare  a  few  days  to  look  into  their 
interests  there,  as  they  were  not  familiar  with  the  extent  of  it.    I  promised  to 
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communicate  with  them  and  give  them  some  definite  information,  and  I  would 
therefore  request  you  to  answer  the  following  questions,  which  they  put  up  to 
me:  IIow  nmch  are  you  willing  to  pay  for  an  option?  For  what  i)eriod  of  time 
do  yoU  desire  the  option?  What  is  your  i)roposition  as  to  the  purchase  of  their 
interest — either  outright  or  uix>n  a  royalty  basis?  If  ui)on  a  royalty  btislA,- 
uame-the  sizes  and  the  i^rices  for  each  size.     What  is  the  extent  of  the  tract? 

i  found  them  to  be  very  decent  people  to  deal  with,  and  I  am  sure  that  if  we 
propose  auy  reasonable  terms  that  I  can  secure  the  option  this  week.  Answer 
this  communication  immediately.  The  gentlemen  interested  in  this  land  com- 
i>any  will  lie  out  of  town  until  Thursday  or  Friday,  so  that  will  give  us  ample 
opportunity  to  communicate  with  them. 

Any  other  data  that  you  think  would  be  useful  in  my  conmuniication  to  tliem 
kindly  give  to  me. 

Very  truly,  yours,  Waltkr  S.  Bevan. 

Q.  (B\^  Mr.  WoRTiiiN(iT<)X.)  Now,  will  you  go  on  with  the  story  ? — 
A.  After  receiving  that  letter,  I  went  with  Mr.  Bevan  to  Birdsboro 
and  had  an  interview  with  the  Brooke  people.  They  did  not  know 
what  to  say  about  the  property.  I  told  thoni  there  had  been  an  offer 
made 

Q.  I  do  not  care  for  the  details  of  that  conversation.  If  it  resulted 
in  anything  I  would  like  to  know  what  the  result  was. — A.  I  wanted 
to  bring  out  that  I  told  them  at  that  time  that  I  understood  the 
Laurel  Line  had  offered  somewhere  like  $25,000  for  the  property  to 
start  with.    Then  Mr.  Brooke  said  he  would  go  with  me  to  see  the 

Property.  He  did  go.  He  went  over  the  property.  He  did  not 
ave  it  examined  at  that  time,  but  paced  it  off.  It  resulted  in  my 
getting  an  option — it  resulted  in  my  buying  that  interest  from  the 
Brooke  people. 

Q.  For  how  much? — A.  I  do  not  care  to  say;  I  do  not  think  I 
ought  to  say.  It  is  an  entirely  private  matter,  and  unless  I  have  to 
do  so  I  do  not  want  to  sav. 

Q.  When  did  you  buy  their  interest  ? — A.  Some  time  in  the  sum- 
mer of  1912. 

Q.  That  was  last  summer? — A.  Yes.  That  is,  I  completed  the 
thing.  The  option  was  given  to  me  right  after  this  time  m  Decem- 
ber. 

Q.  When  did  you  get  the  option? — A.  The  17th  of  January,  1912, 
I  think. 

Q.  Anyhow,  it  was  before  April,  1912? — ^A.  It  was  the  17th  of 
January,  1912. 
-    Q.  It  was  before  April,  1912?— A.  Yes. 

Qi  That  is  what  I  want  to  lead  up  to.  Go  ahead  and  tell  what 
happened  about  this  matter  that  brought  you  finally  to  Capt.  May's 
office. — A.  Having  obtained  that  option,  I  again  saw  Mr.  Conn 
again  on  some  business  of  my  own,  looking  to  getting  a  railroad  rate 
on  other  property. 

Q.  Something  else  entirely? — A.  Yes,  sir.  That  was  my  object 
in  seeing  Mr.  Conn.  Mr.  Conn  told  me  that  the  matter  had  been 
dropped  so  far  as  the  Katydid  was  concerned,  and  so  I  supposed  the 
whole  thing  was  dropped  so  far  as  Judge  Archbald  was  concerned 
or  anybody  else. 

Q.  ^Vlien  you  say  the  whole  thing  was  dropped,  what  do  you 
mean? — A.  I'he  Katydid. 

Q.  Dropped  by  whom? — A.  By  the  Laurel  Line. 

Q.  That  the  Laurel  Line  would  not  buy  it? — A.  That  the  Laurel 
Line  would  not  buv  it.     I  assumed  that  nobody  would  buv  it,  because 
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U  seemed  to  be  common  news,  and  everybody  in  Scranton  at  that 
time  knew  where  the  ownership  lay.  It  so  happened  I  wg^  in  Scran- 
ton several  times  from  January  until  April.  This  particular  day, 
ibe  11th  day  of  April,  happened  to  be  mv  birthday.  L  called  at 
Capt.  May's  office  on  busine&s  connected  with  this  Everhart  estate. 

Q,  Excuse  me.  You  say  the  11th  of  April.  What  year? — A.  1912. 
I  went  to  see  Capt.  May  about  lots  20  and  21,  which  the  Everhart 
estate  owned,  and  from  which  they  mined  coal,  and  also  lot  26,  of 
which  mv  wife  owns  a  quarter  interest.  As  I  was  about  to  leave 
Mr.  May  s  office  he  turned  to  me  and  said,  "  By  the  way,  I  have  sold 
the  Katydid  property."  I  said,  "What  do  you  mean?"  He  said, 
•'  I  have  sold  it;  I  have  sold  it  to  one  Bradley." 

Q.  One  Bradley? — ^A.  One  Bradley.  Said  I,  "Capt.  May,  you 
are  taking  a  great  chance.  By  the  way,"  said  I,  "  I  notify  you  right 
here  not  to  sell  that  property.  It  belongs  to  Mrs.  Hoi  den  as  far  as 
her  interest  is  concerned,  and  I  have  an  optiun  on  a  quarter  interest." 
The  property  was  owned  by  the  Brooke  people,  one  full  quarter 
interest,  the  Everhart  estate  one-quarter,  and  the  Hillside  Coal  & 
Iron  Co.  one-half  interest.  The  culm  dump  was  an  individual  in- 
terest and  could  not  be  sold  in  part;  the  Erie  could  not  sell  it;  it  had 
to  be  sold  as  a  whole.  Consequently  my  notice  to  Capt.  May  was 
that  the  property  could  not  be  sold  unless  it  was  sold  in  its  entirety. 
That  is  the  reason  I  notified  Capt.  May  not  to  sell. 

I  left  Scranton  on  the  12.40  train.  A  half  hour  before  I  left  I 
called  up  Mr.  Heckle,  who  was  the  administrator  on  behalf  of  part 
of  the  Everhart  estate.  I  asked  him,  on  behalf  of  his  people,  to 
notify  Mr.  May.  I  sent  for  my  lawyer  to  come  to  the  Delaware, 
Lackawanna  &  Western  Bailroad,  and  asked  him  to  notifjr  Capt. 
May  in  writing.  I  left  Scranton  on  the  12.40  train.  I  arrived  in 
New  York  at  4.40, 1  think. 

Q.  What,  12.40  in  the  day?— A.  The  11th  of  April. 

Q.  The  middle  of  the  daj  or  the  night? — A.  12.40  p.  m.  I  arrived 
in  New  York  at  4.40,  I  thmk.  As  I  Avas  about  to  take  th^  train  for 
Boston  which  left  at  midnis;ht,  it  occurred  to  me  I  had  better  send 
Capt  May  a  written  notice  for  myself.  I  then  went  across  the  street 
to  the  Grand  Union  Hotel  and  sent  him  the  notice  which  appears 
m  the  record. 

Mr.  WoRTHiNGTON.  It  is  in  evidence. 

The  WrrNEss.  On  my  arrival  in  Boston  I  went  to  the  office  of  Mr. 
Saltonstall,  of  the  firm  of  Gaston,  Snow  &  Saltonstall,  who  repre- 
sented John  Everhart's  widow,  and  got  him  to  notify  Mr.  May.  On 
my  next  trip  to  Philadelphia  I  saw  Mr.  Taylor,  the  husband  of  Mrs. 
Holden's  sister,  and  got  him  to  notify  Mr.  May. 

Q.  Do  you  happen  to  know  whether  Mr.  Taylor  is  in  this  country 
now? — A.  Mr.  Taylor  is  in  Europe.  That  was  the  result  of  my 
efforts  to  notify  Capt.  May  not  to  sell  this  undivided  interest.  He 
pretended  to  say  he  could  sell  whatever  interest  he  had.  So  he  could, 
but  he  could  not  sell  that  bank,  because  it  was  an  undivided  interest. 

Q.  You  mean  now  that  that  is  what  you  told  him? — A.  That  is 
what  I  told  him — the  Katydid  bank  or  any  bank  up  there  on  that 
property. 

Q.  I  want  to  ask  you,  at  the  time  you  had  that  conversation  with 
Capt.  May,  on  the  11th  of  April  last,  and  at  the  time  you  spoke  to 
Mr.  Bevan  and  Mr.  Heckle  and  Saltonstall,  what  knowledge  or  sus- 
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picion  vou  had,  if  any,  of  any  connection  of  Judge  Archbald  in  that 
matter? — A.  I  never  heard  of  it,  sir. 

Q.  What  knowledge  or  suspicion  had  you  at  any  time  of  any  in- 
vestigation that  was  impending  in  reference  to  Judge  ArchbaM^» 
connection  with  the  Katydid  or  anything  else? — A.  Not  in  the  slight- 
est degree.    I  never  heard  of  it. 

Q.  Had  you  any  reason,  except  what  you  have  stated,  for  giving  oi 
having  those  notices  given? — A.  No,  sir. 

Q.  Do  you  happen  to  know  anything  about  the  sale  by  the  Hillside 
Coal  &  Iron  Co.,  or  the  leasing  by  the  Hillside  Coal  &  Iron  Co.,  of 
any  other  dump  about  this  time? — A.  I  do  not. 

Q.  Well,  some  time  before?  When  I  say  about  this  time  I  mean 
within  two  or  three  years. — A.  Oh,  I  bought  part  of  an  interest  my- 
self of  the  Hillside. 

Q.  On  what  dump  is  that? — A.  That  is  on  lot  38. 

Q.  What  dump  is  that? — A.  It  is  known  as  the  Florence  dump. 

Q.  Did  you  buy  it  from  Capt.  May  individually? — A.  From  the 
Hillside  Coal  &  Iron  Co. 

Q.  Do  you  mean  from  Capt.  May  individually  or  the  company  ? — 
A.  No ;  through  Capt.  May  as  the  vice  president  of  the  Hillside  Coal 
&  Iron  Co. 

Q.  Where  is  that  dump  situated? — A.  That  is  situated  in  Pittston, 
on  lot  38 — in  Pittston  Township,  or  in  a  town  called  Dupont,  Pa., 
Luzerne  County. 

Q.  How  does  that  dump  compare  in  size  with  the  Katydid? — A. 
There  is  no  comparison. 

Q.  Do  you  mean  that  the  Katydid  is  much  larger  ? — A.  The  Katy- 
did is  so  much  smaller  and  so  much  poorer. 

Q.  Do  you  know  of  any  reason  why  the  Florence  was  disposed  of? 
Was  there  any  special  reason  for  selling  that  dump  specifically? — 
A.  For  the  same  reason,  I  suppose,  that  inspired  him  to  sell  this  one — 
the  undivided  interest. 

Q.  That  was  another  case  of  an  undivided  interest? — A.  Yes.  By 
the  way,  I  might  say  there  I  had  part  of  the  lea^ses  from  the  other 
owners  of  this  Florence  dump,  and  that  may  have  influenced  Capt. 
May,  because  I  had  them,  to  sell  that  interest. 

Q.  Do  you  mean  to  say  that  the  Hillside  Coal  &  Iron  Co.  had  in- 
terests and  that  you  owned  interests? — ^A.  Yes,  sir;  absolutely. 

Q.  And  Mr.  May  sold  to  you  ? — ^A.  Yes,  sir. 

Q.  That  is,  his  company  aid  ? — ^A.  His  company  did — the  Hillside 
Coal  &  Iron  Co.  That  was  three  years  ago,  long  before  anything 
happened  as  to  this  matter. 

Q.  I  understand.  Mr.  Holden,  I  beg  your  pardon,  but  I  want  to 
ask  you  whether  or  not,  when  you  had  that  conversation  with  Capt. 
May  vu  the  11th  of  May  last,  when  you  gave  him  this  warning,  you 
received  any  intimation  or  tip  from  him  that  he  would  like  to  have 
you  raise  such  objection  ? 

Mr.  Manager  Sterling.  We  object.    They  have  been  all  over  that. 

The  WriNEss.  I  think  I  have  already  said  that.  I  will  answer  it 
again  if  I  am  allowed  to. 

The  PREsmiNG  Obticer.  The  Chair  would  suggest  that  it  is  not 
only  in  the  interest  of  time,  but  in  the  interest  of  not  having  an 
unnecessarily  cumbersome  record,  that  the  same  thing  should  not 
be  proved  twice,  unless  it  is  challenged. 
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Mr.  WoBTHiNGTON.  I  WAS  theix  using  the  same  expression  that  has 
been  used  by  the  managers  in  the  examination  of  other  witnesses.  I 
withdraw  it. 

Mr.  Manager  Sterling.  I  object  to  that  statement.  There  was  no 
intimation  that  this  witness . 

Mr.  WoRTHiNGTON.  No;  the  intimation  was  that  Capt.  May  had 
given  him  the  tip  to  make  the  objection. 

Mr.  Manager  Sterling.  No;  it  was  simply  a  statement  by  me  that 
Capt.  May  had  given  him  the  tip  so  that  he  would  object. 

Cross-examination  by  Mr.  Manager  8trrltng: 

Q.  Are  you  a  lawyer? — A.  No. 

Q.  What  is  your  business? — ^A.  Manufacturer  of  machinery. 

Q.  Where  is  your  home? — A.  Pittston. 

Q.  And  you  or  your  wife  had  an  interest  in  the  Katydid  culm 
dump  ? — A.  I  have  an  interest  in  lot  46. 

Q.  Well,  you  claim  on  that  basis  an  interest  in  this  culm,  did  you 
not? — A.  Yes. 

Q.  About  a  one-twenty-fourth  part? — A.  That  is  light. 

Q.  And  Mr.  Bevan  is  your  lawyer? — A.  He  was  my  lawyer  in  that 
particular  matter. 

Q.  You  gave  Capt  May  notice  personally  on  the  morning  of  the 
11th?— A.  Yes. 

Q.  At  his  office? — A.  In  his  office. 

Q.  Who  first  mentioned  the  matter  of  selling  the  Katydid  culm 
dump? — ^A.  Mr.  Conn,  the  vice  president  of  the 

Q.  No;  at  this  meeting  on  April  11? — A.  I  have  testified  that 
Capt.  Mav  spoke  to  me  as  I  was  about  to  leave  the  office. 

Q.  So  he  first  suggested  to  you  that  they  were  selling  the  culm 
dump? — A.  Yes. 

Q.  He  knew  that  your  wife  was  interested  in  it,  did  he  not? — A. 
I  presume  he  did ;  I  do  not  know. 

Q.  He  knew  that  the  Everharts  had  a  claim  there  for  royalty? — 
A.  I  do  not  know  whether  he  knew  it  or  not. 

Q.  Did  he  not  call  your  attention  to  the  contract  which  he  had 
made  out  and  which  was  on  his  table  at  that  time? — A.  He  did,  sir. 

Q.  And  did  not  the  contract  itself  provide  that  the  purchaser 
should  pay  royalty  to  the  Everhart  estate? — A.  This  contract  he 
read  to  me?    It  did  not. 

Q.  How  is  that? — A.  It  did  not. 

Q.  The  contract  that  was  made  out  to  Mr.  Williams,  that  was  to 
be  delivered  to  Bradley,  do  you  say  that  that  did  not  have  a  provi- 
sion in  it  to  pay  royalty  to  the  Everhart  estate? — A.  I  will  qualify 
that.  Mr.  May  read  some  of  that  document  to  me,  but  not  the  whofe 
of  it.    T  never  saw  anything  in  it  that  related  to  the  Everharts. 

Q.  Anvhow,  the  contract  was  there,  and  you  saw  at  least  a  part 
of  it? — ^A.  I  did  not  see  it. 

Q.  You  heard  him  read  a  part  of  it? — A.  Yes. 

Q.  And  it  was  after  you  were  there  and  after  you  notified  him 
not  to  sell  it  that  he  sent  the  contract  to  Mr.  Bradley? — A.  I  do 
not  know  anything  about  that. 

Q.  Did  you  know,  or  did  you  learn  afterwards,  that  on  the  same 
day  he  sent  it  to  Bradley  and  did  not  recall  it  until  the  next  day 
after  that? — ^A.  I  did  not,  sir. 
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Q.  You  did  not  know  that?— A.  No,  sir, 

Q.  Did  you  notify  Capt.  May  not  to  sell  the  Hillside  interest?— 
A.  No,  sir. 

Q.  You  simply  notified  him  not  to  sell  your  interest  or  your  wife's 
interest? — A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  was  seeking  to  sell  your  wife's 
interest? — A.  I  do  not. 

Q.  Did  he  not  read  that  part  of  the  contract  that  indicated  that 
he  was  simply  selling  the  interest  of  the  Hillside  Coal  &  Iron  Co.  ? — 
A.  He  was  selling  his  interest,  as  I  understood  it,  and  assuming  to 
work  with  Robertson  &  Law,  who  claimed  another  part  of  the  inter- 
est, to  sell  it  together.    That  is  the  impression  I  got. 

Q.  Robertson  &  Law  were  not  mentioned  in  this  contract? — ^A. 
Robertson  &  Law  were  mentioned  in  that  contract,  if  my  memory 
serves  me. 

Q.  Were  they  mentioned  as  parties  to  the  contract? — A.  If  my 
memory  serves  me — I  do  not  know ;  I  paid  little  attention  to  it. 

Q.  Anyhow,  the  contract  did  not  purport  to  be  a  guaranty  of 
title  or  anything  of  that  kind? — A.  I  do  not  know  anything  about 
that,  sir.    I  did  not  take  much  interest  in  it. 

Q.  And  you  were  not  seeking  to  prevent  the  Hillside  Coal  &  Iron 
Co.  from  selling  their  interest  in  the  dump? — A.  I  was  seeking  noth- 
ing except  to  protect  my  wife's  and  my  own  interest. 

Q.  You  conceded  that  they  had  a  perfect  right  to  sell  their  in- 
terest in  the  dump  to  Judge  x\rchbald? — A.  I  conceded  nothing;  I 
did  not  know  anything  about  it.  I  did  not  have  any  objection  to  it, 
and  I  could  not  have  any  objection  to  it. 

Q.  After  you  left  the  office  you  immediately  notified  Mr.  Heckle?— 
A.  Yes,  sir. 

Q.  He  is  administrator  of  the  Everhart  estate? — \.  Of  a  part  of 
the  Everhart  estate. 

Q.  And  you  also  notified  your  attorney.  Mr.  Bevan? — A.  Yes. 

Q.  And  they  both  wrote  notices  to  Mr.  May? — A.  Yes. 

Q.  So  the  notice  from  you  and  the  notice  from  Bevan  and  the 
notice  from  Heckle  all  related  to  the  interest  of  the  Everhart  estate, 
the  interest  of  which  was  provided  for  in  the  notice  itself:  is  not 
that  true? — A.  I  did  not  see  the  contract. 

Q.  Who  is  Mr.  Saltonstall,  who  sent  a  notice  also? — A.  He  is  a 
member  of  the  firm  of  Gaston,  Snow  &  Saltonstall,  guardian  of  the 
minor  children  of  John  F.  Everhart.  John  F.  Everhart  was  one  of 
the  children  of  John  T.  Everhart  who  died. 

Q.  He  had  an  interest  through  the  Everhart  estate? — A.  He  did, 
sir. 

Q.  So  every  one  of  these  notices  came  from  persons  who  were  in- 
terested directlv  or  indirectlv  in  the  Everhart  estate? — A.  That  is 
right. 

Q,  About  whose  interest  Capt.  May  knew  perfectly  well  and  had 
provided  for  in  this  contract.    Now 

Mr.  WoRTHiNOTON.  Is  that  a  statement  or  a  question?  I  object  to 
the  statement. 

The  PREsroiNG  Officer.  The  Chair  understands  it  to  be  a  question. 

Mr.  WoRTHiNGTON.  The  witness  has  not  answered. 

The  Presiding  Officer.  The  witness  can  negative  it  if  he  does  not 
agree  to  it. 
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The  Witness.  I  have  no  knowledge  of  its  truth.  I  do  not  know 
anj^ing  about  it. 

Q.  (By  Mr.  Manager  Stbbling.)  Yon  do  have  knowledge  of  the 
fact  that  all  four  of  those  persons  who  gave  notices  were  interested  in 
the  matter  through  the  Everhart  estate? — A.  That  is  right,  sir. 

Q.  The  contract  speaks  for  itself.  Do  you  know  any  other  reason 
why  Capt.  May  withdrew  this  contract  from  Bradley? — A.  I  do  not, 
sir.  Neither  have  I  had  any  word  from  Capt.  May  smce  the  11th  day 
of  April  about  the  subject. 

Q.  From  your  knowledge  of  the  situation  and  your  knowledge  of 
the  transaction  did  you  personally  see  any  reason  why  Capt.  May 
should  withdraw  the  contract  because  of  these  notices? — A.  I  cer- 
tainly do. 

Q.  What  is  it? — A.  He  would  get  into  great  trouble  if  he  made 
that  contract. 

Q.  How  get  into  trouble? — A.  In  many  ways. 

Q.  How  ? — A.  In  the  first  place,  he  has  been  operating  that  prop- 
erty, much  to  our  surprise,  without  any  lease,  without  any  right 
whatsoever. 

Q.  Who  has  ? — A.  The  Hillside  Coal  &  Iron  Co.  That  is  one  seri- 
ous thing  he  would  be  up  against. 

Q.  Had  they  operated  it  all? — ^A.  They  operated  it  for  30  or  40 
years. 

Q.  How  did  they  operate  it  ? — A.  How  do  you  mean  ? 

Q.  How  do  you  mean? — A.  I  mean  that  they  put  up  a  breaker 
there  and  took  the  coal  out  of  the  ground. 

Q.  Who  did?— A.  The  Hillside  Coal  &  Iron  Co. 

Q.  Did  not  Robertson  &  Law  operate  it? — A.  Robertson  did  until 
some  30  years  ago,  and  then,  in  tne  year  1882 — I  do  not  know  that 
my  dates  are  right — ^that  portion  was  pretty  well  mined.  They  had 
leased  to  Roberteon  &  Law,  and  then  Robertson  got  through,  and  then 
the  Hillside  in  turn  leased  to  the  Delaware  &  Hudson  Coal  Co.,  who 
are  now  ^erating  the  property,  as  I  understand  the  situation.  The 
Hillside  CosA  &  Iron  Co.  have  not  any  lease  whatsoever  nor  any  right 
to  mine  the  coal  on  that  property. 

Q.  They  own  half  there,  do  they  not? — A.  They  own  half  of  it. 

Q.  That  is  all  they  were  selling? — ^A.  You  did  not  ask  me  that. 
You  asked  what  was  the  reason,  as  I  understood  jour  question,  for 
selling  this  coal,  and  the  reason  in  m^  judgment  is  this — ^that  when 
they  began  to  find  that  we  knew,  which  we  did  not  know  prior  to 
this  time,  that  they  were  operating  this  propertv  without  any  lease, 
not  even  with  a  letter  whicn  they  could  show,  they  were  up  against 
something  which . 

Q.  Would  that  prevent  the  Hillside  Coal  &  Iron  Co.  from  selling 
their  interest  in  this  dump? 

Mr.  WoRTHiNGTON.  I  submit  the  witness  should  be  allowed  to 
finish  his  answer  and  not  be  stopped  in  the  midst  of  it. 

Mr.  Manager  Stermno.  I  object  to  the  witness  talking  about  any- 
thing except  an  answer  to  my  question. 

The  Pbesiding  Officer.  The  witness  will  confine  his  reply  to  the 
question  asked,  and  then  he  can  explain  as  fully  as  he  desires. 

Q.  (By  Mr.  Manager  STERLraa.VjLet  me  ask  this  question,  so  that 
we  may  understand  each  other:  What  do  you  mean  when  you  say 
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the  Hillside  Coal  &  Iron  Co.  would  get  into  trouble  by  selling  their 
half  interest  in  the  Katydid  culm  dump  to  Judge  Arcnbald  or  any- 
body else? — ^A.  I  do  not  think  that  Judge 

Q.  Answer  the  question. 

The  PRESroiNG  Officer.  Answer  the  question  as  asked. 

The  Witness.  I  mean  to  say  that  because  of  their  having  no  lease 
from  the  Brook  people  and  from  the  Everhart  people  in  all  these 
years  they  have  been  operating  the  property,  they  were  fearful — ^this 
IS  my  judgment — that  an  action  might  be  brought  showing  up  the 
whole  transaction  for  the  last  30  or  40  years. 

Q.  Did  they  have  to  have  a  lease  on  their  own  interest  in  order  to 
sell  it? — A.  They  could  not  sell  it.    It  was  an  undivided  interest 

Q.  Could  they  not  sell  an  undivided  interest  ? — ^A.  They  could  sell 
their  right,  title,  and  interest. 

Q.  That  is  what  thej'^  were  doing,  just  as  you  bought  from  the 
Brooke  Land  Co.  the  right,  title,  and  undivided  interest,  is  it  not? — 
A.  Yes,  sir. 

Q.  That  is  all  there  is  to  it  ? — A.  Yes. 

Q.  You  say  that  the  Hillside  Coal  &  Iron  Co.  sold  their  interest 
in  the  Florence  dump  ? — A.  Yes,  sir. 

Q.  And  that  was  undivided  ? — A.  That  was  undivided. 

Q.  Did  you  buy  it? — ^A.  Yes,  sir. 

Q.  And  they  sold  it  because  the  title  was  complicated,  did  they 
not  ? — A.  They  sold  it  because  the  interest  had  been  leased  by  other 
people;  in  other  words,  I  had  a  portion  of  the  lease  myself  and  con- 
trolled it.  I  bought  simply  their  right,  title,  and  interest  in  that 
particular  interest. 

Q.  And  they  sold  their  interest  in  the  Florence  dump? — ^A.  That 
is  right. 

Q.  And  they  refused  to  sell  an  interest  finally  in  the  Katydid 
dump  for  the  reason  that  the  title  was  complicated? — ^A.  I  do  not 
know  what  influenced  them. 

Q.  Did  Mr.  May  on  the  morning  of  April  11  when  you  were  there 
read  this  part  of  the  contract  to  you 

Mr.  WoRTHiNGTON.  On  what  page? 

Mr.  Manager  Sterling.  On  page  146: 

Whereas  a  certain  tract  of  land  situated  partly  in  Lacl^awanna  and  partly  in 
Luzerne  County,  known  and  designated  as  lot  No.  46,  of  certified  Pittston 
Township,  patented  to  John  Bennett  March  25,  1849,  is  owned  in  the  following 
proportions,  to  wit:  The  Hillside  CJoal  &  Iron  CJo.,  twelve  twenty-fourths; 
E.  &  G.  Brooke  Land  Co.,  six  twenty-fourths;  estate  of  James  Everhart,  five 
twenty-fourths;  and  heirs  of  John  T.  Everhart,  one  twenty-fourth. 

Did  he  read  that  to  you  that  morning  when  he  showed  that  con- 
tract to  you? 

The  Witness.  I  think  not.  He  did  not  read  that  portion  of  it. 
He  merely  handed  the  paper  down,  saying,  "  I  am  going  to  sell  to  a 
man  named  Bradley,  and  here  is  the  document." 

Q.  (By  Mr.  Manager  Sterling.)  If  it  was  in  the  contract  that 
May  had  prepared,  it  would  be  pretty  good  evidence  he  knew  all 
about  these  interests? — A.  I  do  not  know. 

Q.  As  I  read  the  contract,  it  states  the  interest  correctly,  does  it 
not? — ^A.  I  think  so,  sir. 

Q.  Mr.  Holden,  after  you  had  given  Capt.  May  verbal  notice  in 
such  positive  language  as  you  stated  a  moment  ago,  why  did  you 
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think  it  necessary  for  you  still  to  write  a  letter  to  the  same  effect, 
and  also  have  your  attoi;ney  Sevan  write  a  letter? — ^A.  Simply  to 
emphasize  it,  that  is  all.  Then  I  had  not  notified  Bobertson  A 
Law,  which  I  did  that  same  night. 

Q.  All  you  claimed  to  do  in  these  notices  was  to  notify  them  not 
to  sell  the  Everhart  interest? — ^A.  That  is  right 

Q.  You  were  not  pretending  to  prevent  them  from  selling  the  Hill- 
side interest? — ^A.  S^o,  sir;  no  indeed. 

Mr.  Manager  Stebung.  That  is  all. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  You  said,  Mr.  Holden,  that  the  Hillside  Coal  &  Iron  Co.  was 
operating  that  property  without  a  lease.  What  do  you  mean,  the 
Katydid,  or  what? — ^A.  Oh,  no;  lot  46. 

Q.  Including  the  Consolidated  breaker  property? — ^A.  I  do  not 
know  how  far  the  Consolidated  breaker  goes.  It  comprises  several 
properties.  ^ 

Q.  Thev  had  been  mining  and  selling  that  whole  ledge  of  coal  ? — 
A.  They  nad  been  mining  coal  and  returning  20  cents  a  ton  for  sizes 
above  pea  or  chestnut,  I  nave  forgotten  which. 

Q.  They  had  been  doing  it  for  years  without  a  lease? — ^A.  Yes,  sir. 

Q.  That  is  what  you  meant  when  you  said  that  they  were  operat- 
ing without  any  right  ? — A.  Without  any  lease.    That  is  right 

Q.  Without  any  right  to  continue? — ^A.  Yes,  sir. 

Q.  Was  there  anything,  so  far  as  you  know,  that  prevented  the 
Brooke  people  and  the  Everhart  people  from  stojppmg  them  and 
raising  uieir  royalty  ? — A.  Nothing  save  the  diversified  interest  and 
the  hard  work  to  get  a  lot  of  heirs  to  do  anything.    That  is  all. 

Q.  Mr.  Holden,  in  view  of  your  examination,  I  feel  obliged  to  ask 
you  to  let  me  have  the  paper  relating  to  that  option  which  you  have 
and  which  fixed  the  price  which  you  paid  for  it. — ^A.  I  think  that  is 
a  private  matter,  and  I  do  not  know  that  I  can  be  compelled  to  state 
what  I  paid  for  that  interest. 

Mr.  Manager  Sterling.  We  object  to  it  as  immaterial.  It  makes 
no  difference  what  he  was  to  pay  the  Brooke  Land  Co.  for  their 
interest. 

Q.  (By  Mr.  Worthington.)  The  interest  was  one-fourth? — A. 
One-fourth  interest. 

Q.  In  the  Katydid  culm  bank? — ^A.  Yes,  sir. 

Mr.  Worthington.  I  think  we  ought  to  have  it,  for  we  have  had 
so  much  about  the  value  of  that  property.  It  appears  now  that 
Judge  Archbald  and  Mr.  Williams  were  to  pay  $8,000  for  the  inter- 
est of  the  Hillside  Coal  &  Iron  Co.  and  of  Kooertson  in  that  dump. 
We  ought  to  be  permitted  to  show,  it  seems  to  me,  what  was  the 
value  of  the  other  interests,  so  as  to  have  before  us  what  they  were 
getting  when  they  acauired  these  various  interests  It  bears  on  the 
question  of  fairness  oi  the  Hillside  price. 

The  Presiding  OmcER.  The  Chair  thinks  that  the  respondent  can 
show  the  value  of  the  property  which  was  endeavored  to  be  pur- 
chased by  Judge  Archbald  and  those  with  whom  he  was  associated. 

Mr.  Worthington.  I  can  conceive  of  no  better  way  of  showing  the 
value  than  by  showing  the  sale  of  an  interest  in  it 

The  PREsroiNG  OmcER.  The  Chair  means  the  interest  that  Judge 
Archbald  was  seeking  to  purchase.     That,  the  Chair  thinks,  the 
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coun^l  has  a  right  to  show  as  fully  as  he  can,  in  any  legitunate 

way^  but  as  to  the  value  of  another  interest 

Mr.  WoHTHiNGTON.  If  we  show  the  value  of  one  one-fourth  inter- 
est, surely  it  would  show  what  the  value  of  another  fourth  in- 
terest was. 

The  PBEsroiNG  Officer.  Does  the  respondent  propose  to  prove  that 
as  an  independent  fact? 

Mr.  WoRTHiNGTON.  I  propose  to  prove  that  the  witness  acquired 
and  paid  for  one- fourth  and  what  he  paid  for  it. 

The  PREsmiNG  Officer.  In  the  same  dump? 

Mr.  WoRTHiNGTON.  In  the  same  dump. 

The  Presiding  Officer.  Does  the  respondent  desire  to  introduce  a 
paper  to  that  effect? 

Mr.  WoRTHiNGTON.  I  would  be  satisfied  with  the  statement  of  the 
witness  about  it.  If  he  stands  on  that,  I  would  like  to  have  him 
produce  the  paper. 

Mr.  Manager  Sterling.  I  desire  to  say,  Mr.  President,  that  the 
sale  of  the  property  is  not  competent  evidence  to  show  what  its  fair 
market  value  is.  They  have  gone  into  the  question  as  to  th^  value 
of  the  Katydid  culm  dump  very  extensively,  and,  it  seems  to  me,  a 
CTeat  deal  more  extensively  than  the  issue  warranted.  We  insisted 
that  it  was  not  material  at  all  to  the  issue  what  the  value  was.  This 
will  open  up  the  question  as  to  Brooke's  title,  as  to  whether  he  had 
any  title  or  not.  The  very  contract  that  May  submitted,  where  May 
knew  that  Archbald  and  Williams  were  to  get  the  Katydid  culm 
dump,  provided  that  the  purchaser  should  pay  a  royalty  to  the  Ever- 
harts  just  as  they  had  been  paying  a  royalty  to  the  Brooke  Co.  So  it 
is  wholly  immaterial  not  only  what  these  gentlemen  agreed  to  pay 
for  the  Brooke  Land  interest,  but  it  is  immaterial  as  to  what  its  value 
is.  They  have  gone  into  the  whole  question  as  to  what  these  gentle- 
men were  selling,  and  providing  in  the  agreement  that  the  Brooke 
Land  Co.  should  oe  taken  care  of  by  way  of  royalties. 

The  Presiding  Officer.  The  Chair  thinks  that  the  question  of 
materiality  of  evidence  is  a  different  one  from  the  question  as  to  its 
conclusiveness.  The  counsel  still  have  the  opportunity  to  argue  as 
to  whether  or  not  the  price  offered  or  paid  was  conclusive  or  unim- 
portant evidence  as  to  the  value. 

Mr.  Manager  Sterling.  I  should  like  to  suggest  further,  if  the 
President  will  permit  me,  if  evidence  with  reference  to  the  value  is 
pertinent  at  all  to  the  issue  in  article  1,  it  is  pertinent  for  the  pur- 
pose of  showing  Judge  Archbald's  attitude  of  mind  in  purchasing 
it  as  to  whether  or  not  he  could  make  money  out  of  the  transaction. 
Inasmuch  as  he  was  simply  purchasing  and  May  was  simply  selling 
the  interest  of  the  Hillside  Coal  &  Iron  Co.  in  this  contract  which 
he  made  to  Bradley,  it  is  certainly  immaterial  as  to  what  the  witness 
agreed  to  pay  to  Brooke,  and  what  the  value  of  Brooke's  interest  was 
in  the  estate. 

The  Presiding  Officer.  The  Chair  thinks  that  in  view  of  the  fact 
that  the  value  of  the  property  has  been  thoroughly  ^one  into  and 
stress  has  been  laid  on  it,  the  respondent  is  entitled  to  introduce  any 
evidence  he  can  which  will  throw  light  on  the  question  as  to  the  true 
value  of  this  property.  It  may  be  evidence  which  may  be  shown  by 
argument  not  to  be  entitled  to  much  weight,  but  still  it  is  evidence 
the  Chair  would  not  feel  justified  in  excluding  under  the  circum- 
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stances.  Therefore,  while  the  Chair  does  not  rule  on  the  question 
of  the  admissibility  of  the  particular  paper,  he  does  rule  to  the  effect 
that  the  fact  may  be  proven  as  to  any  sale  or  offer  for  sale  of  any 
equivalent  or  partial  interest  in  this  property. 

Mr.  WoRTHiNGTON.  Well,  Mr.  Holden,  what  did  you  pay  for  that 
one- fourth  interest  in  the  Katydid  dump? 

The  WrrNEss.  Am  I  obliged  to  answer! 

The  Presiding  Officer.  You  are. 

The  Witness.  $1,750. 

Q.  (By  Mr.  Worthington.)  When? — ^A.  I  can  not  tell  you  ex- 
actly, but  some  time  in  the  middle  of  the  summer. 

Q.  In  the  middle  of  last  summer? — ^A.  Last  summer — 1912. 

Mr.  Worthington.  That  is  all. 

Mr.  Manager  Sterling.  That  is  all. 

The  Presiding  Officer.  The  witness  may  be  retired  and  be  ex- 
cused. 

W.  W.  Kissinger,  having  been  previously  sworn,  was  recalled  and 
testified  further  as  follows: 

Q.  (By  Mr.  Simpson.)  Mr.  Kissinger,  when  you  were  examined 
as  a  witness  on  behalf  of  the  managers  you  testified  that  you  had  paid 
to  Mr.  Kussell  $2,000  out  of  the  proceeds  or  discount  of  a  note  given 
by  yourself  to  the  order  of  Mrs.  Hutchinson  and  Judge  Archbald 
and  indorsed  by  them.  Have  you  since  that  testimony  endeavored  to 
find  the  check  bj  which  that  payment  was  made? — ^A.  Yes,  sir.  I 
found  it  was  paid  direct  to  the  owners  of  the  concession,  because  it 
had  been  a  discount  between  the  secretary  and  president  of  the  com- 
pany.   I  found  we  paid  it  to  the  owners  of  the  concession  direct. 

Q.  Have  you  the  check  with  you? — ^A.  (Producing  paper.)  I  have 
the  check  from  the  bank ;  yes,  sir. 

Mr.  Manager  Sterling.  Mr.  President,  I  think  it  is  my  duty  to 
object  for  the  simple  reason  that  this  is  wholly  immaterial  to  the 
issue  in  the  case,  and  in  the  interest  of  time  we  ao  object. 

Mr.  Simpson.  It  was  a  matter  brought  out  by  the  managers  them- 
selves in  the  examination  of  Mr.  Kissinger.  I  propose  to  offer  this 
check  simply  to  fix  the  fact  as  to  the  actual  payment.  When  we  had 
Mr.  Russell  on  the  stand,  to  whom  Mr.  Kissinger  said  he  paid  the 
money,  under  the  cross-examination  of  Mr.  Sterling  there  was  a 
book  produced  to  show  that  there  was  no  payment  made  to  Mr. 
Kussell,  notwithstanding  the  fact  that  Mr.  Kissinger  said  he  paid  it 
to  Mr.  Kussell.  For  that  reason  we  have  recalled  him  to  produce 
the  check  which  shows  the  payment.  They  themselves  brought  it  out 
in  their  examination  of  this  witness, 

Mr.  Manager  Sterling.  It  does  not  justify  them  in  sinning  be- 
cause we  did.  The  only  thing  we  drew  out  or  sought  to  draw  out 
that  was  material  was  whether  or  not  any  of  this  money  went  to 
Judge  Archbald.    That  was  the  purpose  of  our  examination. 

The  Presiding  Officer.  The  Chair  will  inquire  of  the  counsel  for 
the  respondent  in  what  way  the  payment  or  nonpayment  of  this  check 
illustrates  any  issue  made  in  this  case. 

Mr.  Simpson.  The  managers  themselves  have  made  the  issue. 
Their  claim  was,  and  I  suppose  is,  that  this  note,  which  was  given  by 
this  witness  to  the  order  of  Judge  Archbald  and  Mrs.  Hutchinson 
and  indorsed  by  Judge  Archbald,  was  a  note  given  in  payment  of 
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the  interest  or  a  portion  of  the  interest  in  which  this  witness  was 
interested,  and  it  is  the  subject  matter  of  the  article  of  impeachment. 

Mr.  Manager  Sterling.  Mr.  President,  we  withdraw  the  objection. 

Mr.  Simpson.  Very  well. 

Mr.  Manager  Sterling.  We  can  save  time  by  doing  it. 

Q.  (By  MS".  Simpson.)  This  is  the  check  which  paid  a  portion  of 
the  money  ? — ^A.  Yes,  sir. 

Mr.  Simpson.  I  offer  that  check  in  evidence,  Mr.  President 

Mr.  Manager  Webb.  Let  it  be  read  first. 

Mr.  Simpson.  I  hand  it  to  the  Secretary  and  ask  that  it  may  be 
vead. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  FF. 

SCRANTON,  Pennsylvania,  December  11,  UiOH, 


€Ot:nty 

SAVINGS 
BANK 

P«y  to  the  order  of                                              No.  129 
W.  W.  Kissinger                                                   $2000. 
Two  thousand  &  00/100                                    Dollars 

W.  W.  Kissinger 

Perforated : 

PAID 
12:10:08 

Stamped  on  face: 

• 

CERTIFIED 
for  %  Two  thousand  # 

COUNTY  SAVINGS  BANK, 
L.  B.  Tyler.  Teller. 

Caohiopj 

Indorsed  on  bnck: 

Pay  to  Alfred  H.  Morris,  Agt. 
W.  W.  Kissinger 

Pay  to  order  of  A.  H.  &  D.  H.  Morris, 
Alfred  H.  Morris,  Agt. 

Pay  to  the  order  of  the  Mercantile  Trust  Co. 

A.  H.  &  D.  H.  Morris 

by  A.  H.  Morris 


Stamped  on  back: 

Pay  to  the  order  of  any  Bank,  Banker  or 

Trust  Co. 

Dec  15  1908 

Endorsements  Guaranteed. 

NAT.  BANK  OF  COMMEKCB  IN  N.  T. 

PAID 

Through  Clearing  House 

Dec  16  1908 

THIRD  NATIONAL  BANK 

SCRANTON,  PA. 

Pay  to  the  order  of 

NATIONAL  BANK  OF  COMMERCE 

IN  NEW  YORK. 

Endorsements  Guaranteed. 
THE  MERCANTILE  TRUST  CO. 
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Q.  (By  Mr.  Simpson.)  Who  was  Alfred  H.  Morris,  agent? — A. 
He  was  one  of  the  owners  of  the  Honduras  concession  that  we  spoke 
about. 

Cross-examination  by  Mr.  Manager  Stekling  : 

Q.  Mr.  Kissinger,  this  $2,000  check  was  a  part  of  the  money  that 
you  got  on  Judge  Archbald's  note? — A.  Yes,  sir. 

Q.  And  that  you  sent  to  the  promoters  of  this  gold-mining 
scheme? — A.  Yes,  sir;  to  the  owners  of  the  concession. 

Q.  And  $500  of  the  money  you  put  in  your  own  pocket  ? — ^A.  I  used 
it  personally,  but  Judge  Archbald  did  not  get  any  of  it. 

Q.  The  $500  went  to  you  ?— A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  Simpson.  That  is  all. 

Joseph  P.  Jennings,  having  been  previously  sworn,  was  recalled 
and  testified  further,  as  follows : 

Q.  (By  Mr.  Worthinoton.)  Since  you  were  upon  the  stand  have 
you  gone  to  the  Katydid  dump  and  made  a  survey  ? — A.  I  have. 

Q.  Have  you  the  result  of  tnat  survey  here? — ^A.  I  have. 

Q.  Please  produce  it. 

The  witness  produced  a  paper,  which  was  handed  to  the  counsel 
for  the  respondent  and  then  to  the  managers. 

Q.  (By  Mr.  Worthington.)  You  have  both  a  map  and  a  state- 
ment?— A.  I  have,  sir. 

Mr.  Worthington.  I  offer  both  the  map  and  statement  in  evidence.* 
This  witness,  it  will  be  remembered,  was  put  on  the  stand,  but  testi- 
fied from  figures  made  by  a  deceased  surveyor.  His  testimony  was 
excluded  on  that  ground.  So  he  has  gone  back  and  made  a  survey 
of  his  own. 

Mr.  Manager  Sterling.  We  remember  it  very  well,  and  we  object 
to  the  report,  because  the  witness  before  was  questioned  thoroughly 
as  to  his  competency,  and  he  never  qualified  to  make  a  survey  of  this 
kind.  He  knew  absolutely  nothing  about  how  to  make  a  survey  of 
this  kind. 

Mr.  Worthington.  If  the  Chair  wants  to  hear  from  us  on  that 
objection,  we  will  ask  leave  to  examine  the  witness  as  to  his  qualifica- 
tions. 

The  PRBsmiNG  Officer.  The  Chair  will  suggest  to  counsel  to  refer 
to  the  former  examination  and  it  may  not  then  be  necessary. 

Mr.  Simpson.  It  is  on  page  840,  when  he  was  first  called. 

Mr.  Worthington.  Shall  I  read  it? 

The  PREsmiNG  Officer.  No. 

Mr.  Worthington.  It  is  at  page  840.  He  was  not  asked  any  ques- 
tions particularly  on  his  qualification  as  a  surveyor. 

The  Presiding  Officer.  Without  repeating  questions,  the  Chair 
will  recogjnize  the  right  of  counsel  to  propound  additional  ques- 
tions.   It  is  not  necessary  to  repeat  questions  heretofore  asked. 

Q.  (By  Mr.  Worthington.)  What  has  been  your  experience  and 
your  qualifications  as  a  mining  engineer? — A.  I  worked  on  the  corps 
of  the  Hillside  Coal  &  Iron  Co.  for  two  and  a  half  years,  after  which 
tune  I  went  to  Lafayette  College,  at  Easton,  and  took  the  engineering 
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course,  and  graduated  from  the  technical  department  of  that  insti- 
tution in  19M. 

Mr.  Gallinger.  We  have  not  been  able  to  hear  clearly  the  answer. 

Mr.  WoRTHiNGTON.  Let  the  answer  be  read. 

The  Reporter  read  the  preceding  question  and  answer. 

Q.  (By  Mr.  Worthington.)  xou  graduated  as  what? — ^A.  Civil 
cneineer. 

Q.  And  since  1904  in  what  way  have  you  been  engaged  in  reference 
to  coal  property  and  culm  and  coal  dumps? — A.  I  have  been  in  active 
charge  of  two  collieries  for  five  years,  and  of  three  for  six. 

The  PREsmiNO  Officer.  The  Chair  will  inquire  if  the  managers 
desire  to  be  heard  upon  the  question. 

Mr.  Manager  Sterling.  I  have  nothing  further  to  add  to  what  I 
have  said. 

The  Presiding  Officer.  The  Chair  thinks  the  witness  is  sufficiently 
qualified. 

Q.  (By  Mr.  Worthington.)  Is  this  the  first  coal  dump  you  ever 
measured? — ^A.  No,  sir. 

Mr.  Worthington.  I  have  offered  the  map  in  evidence,  and  I  offer 
the  statement. 

The  Presiding  Officer.  The  Chair  thinks  that  counsel  will  have  to 
get  the  witness  to  testify  to  it. 

Mr.  Worthington.  The  witness  has  already  stated  that  he  went  to 
the  Katydid  dump  and  made  a  survey  and  that  this  is  the  result  of 
his  survey. 

Mr.  Manager  Sterling.  We  object  to  the  map. 

The  Presiding  Officer.  The  witness  can  testify  as  to  the  details 
of  the  map.  The  witness  can  prove  that  he  has  made  the  map  and 
then  it  may  be  offered  in  evidence. 

Mr.  Manager  Sterling.  We  shall  urge  the  same  objection  to  this 
report  that  was  urged  to  the  others.  The  other  three  reports  went  in 
by  agreement. 

The  Presiding  Officer.  The  Chair  has  not  admitted  the  report. 
On  the  contrary,  the  Chair  has  expressly  ruled  that  it  can  not  be  ad- 
mitted at  this  time. 

Mr.  Manager  Sterling.  I  understood  the  President  to  say  that  it 
would  be  admitted  later. 

The  PREsmiNG  Officer.  No;  we  are  taking  one  thing  at  a  time. 

Q.  (By  Mr.  Worthington.)  leaving  the  map  aside  for  the  present, 
I  will  ask  you  to  state 

The  Presiding  Officer.  The  witness  can  testify  from  the  map  to 
refresh  his  memory  in  general.    There  is  no  objection  to  that. 

Mr.  Worthington.  Very  well. 

Q.  (By  Mr.  Worthington.)  State,  then,  the  result  of  your  meas- 
urements and  investigation,  and  you  may  refresh  your  memory  by 
anything  that  you  made  yourself  at  the  time. 

The  Witness  (reading) : 

KATYDID  DUMP. 

Number  of  cable  feet  in  dump,  2,437.795;  weight  per  cubic  foot,  63  pounds, 
which  gives  us  57,679  gross  tons,  as  per  survey  of  Joseph  P.  Jennings. 
Percentnges  of  coal  as  given  by  F.  A.  Johnson. 
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Q.  (By  Mr.  Worthington.)  When  you  say  that,  vou  mean  the 
report  in  evidence — ^Mr.  Johnson's  figures  in  evidence? — ^A.  Yes,  sir. 
[Beading :] 

Per  cent. 

Stove  and  above 2.6 

Chestnut .  5 

Pea .7 

Buckwheat 12. 1 

Rice 12. 7 

Barley 31. 0 


Total 59.6 

Estimate  of  the  quantity  of  ooal  h^  sizes. 

Tons. 

Stove  and  above 1, 500 

Chestnut 288 

p^ ^ _     _       _  ^ ^ ___^ ^ ^_        404 

Buckwheat II— I.I IIIII-III II I I_I 6,979 

Bice 7, 825 

Barley 17. 880 


Total 34, 376 

Value  of  royalty  in  Katydid  bank,  based  upon  above  estimate  and  royalties 

paid  by  Robertson  d  Law, 

Pea 404  at  18  cents $72.72 

Buckwheat 6,979  at    9  cents 628.11 

Rice 7, 325  at    6  cents 439. 50 

Barley 17, 880  at    6  cents -  1, 072.  80 


Total  tons-  32, 588 2, 213. 13 

Value  of  ooal  in  Katydid  bank,  botsed  upon  above  estimate  and  prices  furnished 

by  Mr.  Rittenhouse, 

Pea 404  at  $1.78 $719.12 

Buckwheat 6,979  at  $1.41 9,840.89 

Rice 7,325  at  70  cents 5,127.50 

Barley 17,880  at  30  cents 5,864.00 

Total  tons-  32,588 21,051.01 

Joseph  P.  Jennings. 

Q.  In  view  of  that  statement — counsel  do  not  care  to  have  the  map 
go  in  if  the  managers  do  not — I  want  to  ask  the  witness  whether  or 
not  that  included  the  conical  dump  which  is  shown  on  the  map 
here? — A.  No,  sir. 

Q.  You  have  been  referring  to  Mr.  Rittenhouse's  figures ;  you  mean 
those  which  are  in  evidence?  Are  you  familiar  with  them? — A. 
Yes,  sir ;  those  are  the  figures  that  he  gave. 

Q.  And  with  his  map  ? — A.  I  am  familiar  with  his  map ;  yes,  sir. 

Q.  And  all  in  evidence  ? — A.  Yes,  sir. 

Mr.  Manager  Webb.  Johnson's  figures? 

Mr.  Worthington.  Both. 

[To  the  witness.]  Whenever  you  refer  to  Johnson's  figures,  you 
mean  those  in  evidence  ? 

The  Witness.  Yes,  sir ;  I  took  that  out  of  the  record. 

Q.  (By  Mr.  Worthington.)  Is  there  any  difference  between  your 
method  of  calculation  and  Rittenhouse's,  except  that  you  omit  the 
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conical  dump  which  he  included  ? — A.  There  is  no  difference  in  calcu- 
lation.   He  puts  in  more  of  the  bank  than  I  do — ^more  of  that  rock  fill. 

Q.  What  is  that  difference?  Explain  that. — A.  That  difference 
comes  in  where  the  rock  and  culm  were  dumped  in  together,  as  was 
testified  to  by  Mr.  Johnson,  and  formed  a  vertical  wall.  Mr.  Ritten- 
house  did  not  know  that  was  there;  he  assumed  that  the  bank  sloped 
both  ways,  and,  of  course,  he  would  get  more  than  I  would. 

Q.  Why  do  you  say  Mr.  Rittenhouse  assumed  that? — ^A,  His  pro- 
file shows  it. 

Q.  The  profile  in  evidence? — ^A.  The  profile  in  evidence  shows  the 
sloDe ;  yes,  sir. 

Q.  I  wish  you  would  go  to  the  map  back  there  and  show  just 
where  this  location  is  of  which  you  are  speaking. — ^A.  (After  going 
to  and  examining  the  map  in  the  rear  of  the  Chamber.)  It  is 
niarked  on  here  starting  at  point  B  [indicating],  and  following  this 
zigzag  line  around  to  about  Qie  point  A  there  as  marked  [indicating]. 

Q.  Now,  just  explain  right  there  what  you  mean.  You  have  given 
a  vertical  line  there,  and  Mr.  Rittenhouse  has  given  a  slope? — A.  The 
culm  was  dumped  along  here  [indicating]  and  the  rock  was  dumped 
along  there  [indicating].  The  slope,  the  old  mine  opening,  went 
under  the  cliff  here  [indicating],  and  Robertson  &  Law  put  in  a 
number  of  mine  tracks  radiating  from  a  common  point  in  order  to 
dispose  of  the  mine  rock.  That  rock  material  was  dumped  there 
[indicating]  before  the  culm  was  dumped.  A  person  going  on  the 
ground  to-day  could  not  tell  which  was  dumped  first.  Mr.  Ritten- 
house in  his  profile  estimates  that  this  bank  slopes  under  this  slush 
bank,  which  is  not  so. 

O.  That  is  shown  by  his  profile  that  is  in  evidence? — ^A.  Yes,  sir. 

Q.  Will  you  please  look  at  this  map  [indicating],  which  is  in 
evidence,  and  the  blue  print,  which  is  marked  "  U.  S.  S.  Exhibit  V,'' 
being  the  map  which,  as  it  appears  from  the  evidence,  Capt.  May 
acted  upon  when  he  made  the  recommendation  to  sell  for  $45,000 

Mr.  Manager  Sterling.  We  object  to  the  statement  for  the  reason 
that  that  does  not  appear.  We  understand  it  appears  in  the  evi- 
dence that  Capt.  May  testified  that  he  estimated  85,000  gross  tons. 
That  is  his  testimony. 

Q.  (By  Mr.  Worthington.)  Look  at  that  map,  then,  which  coun- 
sel for  the  respondent  claim  is  the  one  that  the  evidence  shows  Capt. 
May  acted  upon.  Have  you  also  taken  that  map  and  made  a  calcu- 
lation as  to  the  material  in  this  bank  from  that? — ^A.  I  have. 

Q.  Have  you  got  that  calculation  ? — ^A.  I  have. 

Q.  T  wish,  rerreshing  your  memory  by  any  figures  you  have,  you 
would  state  the  result  of  that. — A.  The  number  of  cubic  feet  in  solids, 
as  shown  in  that  print,  is  2,316,065,  which,  at  53  pounds  to  the  cubic 
foot,  is  54,800  tons  of  material. 

Q.  Why  do  you  take  58  poimds  to  the  cubic  foot? — ^A.  It  varies  a 
pound  or  so.  You  never  get  the  same  thing  twice  in  measuring  it  up. 
It  depends  upon  the  amount  of  moisture.  You  never  could  weigh  a 
portion  of  a  culm  dump  and  get  the  same  thing  twice  because  the 
amount  of  moisture  in  it  would  determine  the  weight 

Q.  Is  there  a  large  variance,  or  is  it  generally  in  a  small  de^eef — 
A.  There  might  be  a  variance  of  a  few  pounds  to  the  cubic  £>oi  I 
took  it  at  58,  oecause  it  is  the  easiest  to  calculate. 


IMPEACHMENT   OF  ROBERT  W.   ARCHBALD.  1145 

Q.  I  wish  you  would  now  look  at  the  map,  which  is  in  evidence, 
and  which  is  known  as  the  Merriman  map,  which  appears  facing 
page  987  in  the  record  in  this  case.  I  ask  you,  taking  the  same  blue 
prmt,  n.  S.  S.  Exhibit  Y,  to  tell  me  if  you  can  tell  from  tiiat  map 
whether  it  is  based  upon  the  assumption  of  a  vertical  line  where  you 
have  indicated  Mr.  Kittenhouse  had  a  slope? — A.  Yes ;  it  is. 

Q.  And  that,  too,  omits  the  conical  dumpi — ^A.  It  omits  the  coni- 
cal dump. 

Q.  I  observe,  Mr.  Jennings,  on  this  blue  print,  Exhibit  V,  there 
appear  to  be  some  figures  in  pencil  which  appear  clearly  on  the  map 
SB  printed  in  the  record.  Can  you  identify  those  figures? — A.  Those 
figures  are  Mr.  May's  figures. 

Q.  Capt  May's  figures,  you  mean  ? — A.  Yes,  sir. 

Mr.  WoRTHiNGTON.  That  is  all,  gentlemen. 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  The  maj)  you  are  testifying  about  there,  the  blue  print^  was 
made  bv  Merriman,  was  it  not? — A.  It  was  made  by  Mr.  Merrunan. 

Q.  He  is  dead? — ^A.  Yes,  sir. 

Q.  He  was  the  engineer  for  the  Erie  Railroad  Co.  and  the  Hillside 
Coal  &  Iron  Co.  for  many  years,  was  he  not? — A.  He  was  the  engi- 
neer for  the  land  department  for  many  years. 

Q.  He  had  great  experience,  did  ne  not,  in  measuring  culm 
dumps  ? — A.  I  could  not  say  as  to  that. 

Q.  Well,  he  was  thoroughly  qualified  to  do  it,  was  he  not,  from  his 
experience,  being  connected  with  the  coal  business? — A.  I  suppose 
he  was;  yes,  sir. 

Q.  Well,  do  you  think  he  was  as  well  qualified  as  you  are? — A. 
I  think  I  am  as  well  qualified  as  he  was. 

Q.  Better?  Do  you  think  you  are  better  qualified? — A.  1  think 
I  am  just  as  qualified  as  he  was. 

Q.  I  have  to  agree  with  you  on  that  because  I  do  not  know.  Now, 
who  wrote  at  the  bottom  of  the  map  there,  that  Mr,  Merriman  made, 
in  the  lower  right-hand  comer? — A.  He  wrote  that,  sir. 

Q.  He  says,"' Estimate,  55,000  gross  tons  available." — A.  Yes,  sir. 

Q.  "Exclusive  of  slush,  rock,  dirt,  etc.,  of  no  value,  as  per  Mr. 
Johnson,  inspector  "  ? — A.  Yes,  sir. 

Q.  So  Mr.  Merriman,  an  experienced  engineer,  and  Mr.  Johnson 
found  55,000  tons  of  coal,  did  they  not? — ^A.  No,  sir. 

Q.  What  did  they  find  there?  What  does  that  mean?— A.  That 
means  55,000  tons  of  material. 

Q.  In  the  whole  dump? — A.  No,  sir. 

Q.  What  does  it  mean? — A.  In  that  part  outlined  in  that  blue 
print. 

Q.  That  means  everything  that  they  measured,  does  it? — ^A.  Yes, 
sir. 

Q.  Well,  it  says  "exclusive  of  rock,  slate,  dirt,  etc.,"  does  it  not? — 
A.  Rock,  slush,  dirt,  etc. 

Q.  So  it  excludes  everything  but  coal,  does  it  not? — A.  No,  sir. 

Q.  And  finds  55,000  tons  of  coal,  which  is  within  about  three  or 
four  thousand  tons  of  what  Mr.  Saums  estimated,  and  what 

Mh  WoRTHiNGTON.  We  object  to  arguing  with  the  witness  as  to 
what  Mr.  Saums  said. 
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Q.  (By  Mr.  Manager  Sterling.)  And  what  Mr.  Bittenhouse  made* 
You  knew  that  Mr.  Saums  made  a  survey  of  this^  did  you  not? — 
A.  I  knew  that. 

Q.  You  knew  he  made  it  for  the  Dupont  Powder  Co.,  when  they 
were  considering  purchasing? — A.  Not  until  I  heard  it  spoken  of 
here. 

Q.  You  know  now  that  he  did  make  it,  and  made  it  for  that  pur- 
pose?— A.- 1  did  not  understand  that  Mr.  Saums  made  a  survey. 

Q.  He  found  40,000  gross  tons  of  material,  did  he  not? — A.  I  do 
not  know  what  he  testified  to. 

Q.  And  Mr.  Rittenhouse  found  something  over  85,000  gross  tons? 

The  Presiding  Officer.  The  Chair  thinks  all  that  is  in  evidence. 
The  witness  can  not  strengthen  it  by  saying  it  is  there.  Unless  it 
is  intended  to  ask  a  question  predicated  on  that 

Mr.  Manager  Sterling.  I  will  say  that  I  was  asking  the  question 
for  the  purpose  of  comparing  this  gentleman's  estimate  with  the 
estimate  of  these  other  men,  who  made  their  estimate  at  the  time 
when  there  wei-e  no  impeachment  proceedings  on  hand. 

The  Presiding  Officer.  It  is  not  necessary  to  have  testimony  from 
him  as  to  what  other  witnesses  testified. 

Mr.  Manager  Sterling.  Very  well;  I  will  not  pursue  it  any  fur- 
ther. 

Q.  (By  Mr.  Manager  Sterling.)  You  say  that  you  knew  that 
Rittenhouse  made  a  survey? — A.  Yes,  sir. 

Q.  And  he  made  it  not  knowing  the  purpose  of  his  survey,  did  he 
not  ? — A.  No,  sir;  he  did  not  know  what  was  there;  he  did  not  know 
the  lay  of  the  ground. 

Q.  You  have  made  your  survey,  and  were  sent  by  the  counsel  for 
Judge  Archbald,  since  this  trial  commenced,  to  make  a  survey  for 
the  purposes  of  this  hearing,  were  you  not? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

Redirect  examination  by  Mr.  Worthington. 

Q.  In  view  of  the  cross-examination,  what  is  meant  by  the  refer- 
ence there  to  slush,  rock,  dirt,  and  so  forth? — ^A.  WTien  we 

Mr.  Manager  Sterling.  We  object.    It  speaks  for  itself. 

The  Presiding  Officer.  The  Chair  is  of  opinion  that  all  that  evi- 
(ience  is  improper.  That  report  speaks  for  itself  unless  it  is  in 
ambiguity. 

Mr.  Worthington.  Very  well,  Mr.  President,  I  will  not  abuse  your 
patience  further. 

The  Presiding  Officer.  The  witness  may  retire. 

Mr.  Gaixinger.  Mr.  President,  it  has  "been  suggested  that  both 
hides  are  agreeable  to  an  adjournment  at  this  time. 

Mr.  Worthington.  So  far  as  the  counsel  for  the  respondent  are 
concerned,  we  are  entirelv  content. 

Mr.  Manager  Webb.  That  is  agreeable  to  us,  Mr.  President. 

Mr.  Gallinger.  I  then,  Mr.  President,  ask  unanimous  consent  that 
the  Senate  sitting  as  a  Court  of  Impeachment  do  now  adjourn. 

Mr.  Crawford.  May  I  inquire  if  it  is  not  possible  to  close  the  testi- 
mony to-day?  The  time  of  the  Senate  is  very  valuable,  and  we 
ought  to  get  through  with  this  testimony,  it  seems  to  me. 

Mr.  Worthington.  I  think  if  we  could  go  on  we  could  close  to-day 
with  everybody  except  Judge  Archbald,  whom  we  expect  to  put  upon 
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the  stand.  Of  course  his  direct  examination  will  be  quite  lengthy. 
We  have  yet  a  number  of  witnesses  and  some  papers  to  oflfer  in  evi- 
dence. The  testimonv  of  those  witnesses  will  all  be  comparatively 
short,  I  should  say;  but  I  think  if  we  should  go  on  and  undertake 
to  finish  with  the  evidence,  except  the  examination  of  the  respondent, 
it  would  probably  take  us  until  6  o'clock.  It  is  a  little  hard  to  tell 
as  to  that;  but,  so  far  as  we  are  concerned,  we  are  entirely  content 
to  adjourn  now  or  to  go  on. 

Mr.  Gallinger.  Mr.  President,  if  there  is  a  disposition  to  go  on, 
of  course  I  will  not  make  the  request.  I  understood  that  both  sides 
were  rather  desirous  of  adjourning  at  the  present  time,  but  I  may 
have  been  misinformed. 

Mr.  Crawford.  I  simply  expressed  the  hope  that  we  may  finish  the 
testimony,  with  the  exception  of  the  respondent's  statement,  if  possi- 
ble, to-day,  on  account  of  the  other  work  we  have  before  us.  We 
have  had  a  vacation  of  a  couple  of  weeks,  and  it  seems  to  me  we 
might  as  well  continue  until  6  o'clock  this  evening. 

The  PREsmiNG  Officer.  Counsel  for  the  respondent  will  proceed 
with  the  testimony. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  desire  now  to  make  a  state- 
ment in  regard  to  Mr.  Saltonstall,  whose  name  has  been  mentioned 
hero  as  one  of  the  persons  who  sent  the  notice  to  Capt.  May  at  the 
suggestion  of  the  witness,  Mr.  Holden.  Mr.  Saltonstall  was  here  yes- 
terday and  we  went  with  him  to  confer  with  the  managers,  and  ar- 
rived at  an  a^eement  which  I  was  about  to  state.  Mr.  Saltonstall 
was  very  anxious  to  be  allowed  to  go  back  to  keep  an  engagement 
which  he  had  in  Boston  to-day. 

Mr.  Manager  Sterling.  Mr,  President,  the  agreement  was  submit- 
ted to  the  managers,  and  we  have  no  objection  to  the  statement  going 
in  in  lieu  of  the  testimony  of  Mr.  Saltonstall;  but  it  is  admitted,  I 
presume,  that  he  is  the  Saltonstall  who  represented  a  part  of  the 
Everhart  interests. 

Mr.  Worthington.  Certainly;  that  is  the  reason  why  we  desire 
his  testimony. 

Mr.  Manager  Sterling.  With  that  understanding,  we  have  no  ob« 
jection  to  it. 

Mr.  Worthington.  The  statement  is  as  follows : 

R.  M.  SaltonstaU  would  testify  that  he  wrote  the  letters  of  April  13,  1911, 
to  Capt.  W.  A.  May  and  to  Robertson  &  Law,  which  are  in  evidence  as  Exhibits 
G  and  Q,  at  the  suggestion  of  Mr.  Charles  P.  Holden,  who  told  him  that  the 
Hillside  Coal  &  Iron  Co.  was  about  to  sell  the  dump  on  lot  46  referred  to  in 
the  evidence;  that  nothing  was  said  to  him  at  that  time  by  said  Holden  about 
Judge  Archbald;  that  he,  Saltonstall,  when  he  wrote  those  letters,  had  no 
knowledge  or  suspicion  that  any  investigation  of  Judge  Archbald  was  con- 
templated; and  that,  so  far  as  the  witness  knew,  Judge  Archbald  had  no 
Interest  in  the  proposed  sale. 

That,  as  has  been  stated  by  Mr.  Manager  Sterling,  we  agree  may 
stand  in  place  of  the  evidence  of  Mr.  Saltonstall. 

Allen  V.  Cockrell,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Worthington.)  Mr.  Cockrell,  your  full  name, 
please? — A,  Allen  V.  Cockrell. 

Q.  You  are  connected  in  some  way  with  the  Interstate  Commerce 
Commission,  I  believe? — A.  I  am  now  a  special  examiner. 
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Q.  In  January  and  February  of  1912,  how  were  you  employed? — 
A.  I  was  confidential  clerk. 

Q.  Of  CJommissioner  Meyer? — A.  Assigned  to  him;  yes,  sir. 

Q.  You  remember,  do  you,  the  time  when  William  P.  Boland  came 
from  Scranton  down  to  Washington  and  saw  you  and  Commissioner 
MOTer? — ^A.  I  do. 

Q.  And  you  know,  of  course,  of  the  statement  that  was  taken  to 
the  President  by  Commissioner  Meyer? — A.  I  do. 

Q.  You  prepared  that  statement,  I  believe? — ^A.  I  prepared  a 
statement  which  I  understand  Mr.  Meyer  took  to  the  President. 

Q.  I  show  you  the  statement  which  appears  in  this  record  on 
pages  702  and  703.  Just  glance  at  it  so  as  to  be.  able  to  identify  it. 
Look  at  it  as  closely  as  may  be  necessary  to  satisfy  you  that  it  is 
the  paper  you  drafted. — ^A.  (After  examining  paper.)  I  identify 
this  as  a  copy  of  the  paper. 

Q.  From  whom  did  you  get  the  information  which  was  embodied 
in  that  statement? — A.  From  Mr.  William  P.  Boland. 

Q.  I  believe  you  were  present  at  a  hearing  at  the  Attorney  Gen- 
eral's office,  which  tool^  place  on  the  21st  of  February,  1912,  when 
Mr.  Edward  J.  Williams  was  there  and  was  examined,  and  Mr. 
William  P.  Boland,  and  Mr.  C.  G.  Boland  ? — A.  I  was. 

Q.  How  did  you  come  to  be  there,  Mr.  Cockrell? — ^A.  I  do  not 
know.  Mr.  Meyer  told  me  to  go  and  take  these  gentlemen  to  the 
Attorney  General's  office. 

Q.  And  you  participated  in  the  questioning  of  Mr.  Williams 
there? — ^A.  The  questioning  was  done  by  the  Attorney  GeneraL 
At  times  I  would  make  a  remark  to  elucidate  some  of  the  statements. 

Q.  Well,  I  will  not  go  into  the  details  of  that. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  WoRTHiNGTON.  One  more  question.  Why  was  the  name  of 
Judge  Witmer  omitted  from  this  statement? 

Mr.  Manager  Floyd.  We  object.  Nothing  has  been  said  about 
Judge  Witmer. 

Mr.  WoRTniNGTON.  Oh,  yes;  Mr.  Meyer  was  asked  about  that  and 
he  said 

Mr.  Manager  Floyd.  I  am  talking  about  this  witness.  You  have 
asked  this  witness  nothing  about  Judge  Witmer. 

Mr.  WoRTHiNGTON.  No;  but  I  am  asking  him  about  it  now. 

The  PREsmiNG  Officer.  What  is  the  question? 

Mr.  WoRTHiNGTON.  I  was  trying  to  save  time,  but  I  will  withdraw 
the  question  for  the  present  and  ask  another.  Did  Boland  in  this 
same  conversation  make  charges  to  you  against  Judge  Witmer? 

Mr.  Manager  Sterling  and  Mr.  Manager  Floyd.  We  object  to  that. 

Mr.  WoRTHiNGTON.  Mr.  President,  when  Mr.  Commissioner  Meyer 
was  on  the  stand  he  was  asked  about  that,  and  he  stated  that  if  Judge 
Witmer's  name  was  intentionally  left  out  of  the  paper  that  was  taken 
to  the  President  it  must  have  been  done  by  Mr.  Cockrell  and  not  by 
him,  because  Cockrell  had  the  interview.  Now,  I  think  we  ought  to 
be  permitted  to  show  a  little  something  more  about  the  history  of  this 
transaction  than  the  managers  saw  fit  to  introduce  through  Mr. 
Meyer.  They  called  Mr.  Commissioner  Meyer  here  as  their  witness. 
He  did  not  know  anything  about  Judge  Archbald's  transactions  or 
anything  he  had  done  and  did  not  give  a  word  of  testimony  that  was 
competent  on  any  issue  in  this  case,  except  that  the  managers  stated 
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that  they  proposed  to  show  the  history  of  the  movement  or  proceed- 
ing which  resulted  in  this  impeachment.  I  think  that  we  ought  to 
be  able  to  show,  as  we  propose  to  show,  that  the  sam«  W.  P.  Boland 
who  made  the  charges  against  Judge  Archbald  which  are  embodied 
in  this  statement,  nearly  every  one  of  which  has  been  shown  to  be 
utterly  false,  made  similar  charges  against  Judge  Witmer  at  the  same 
time,  and  that  the  paper  which  was  prepared  and  taken  to  the  Presi- 
dent omitted  entirely  any  reference  to  Judge  Witmer,  but  bore  only 
upon  Judge  Archbald,  who  happened  to  be  a  member  of  the  Com- 
merce Court,  to  which  court  appeals  lie  from  the  decisions  of  the 
Interstate  Commerce  Commission. 

I  think  that  is  a  part  of  the  history  .of  this  transaction  with  which 
the  Senate  ought  to  be  acquainted,  because  I  propose  to  prove  that 
William  P.  Boland  charged  before  the  Interstate  Commerce  Com- 
mission, as  he  charged  on  this  witness  stand,  that  Judge  Witmer  had 
rendered  a  decision  in  the  Peale  case  which  he  said  ruined  him,  or 
was  intended  to  ruin  him,  at  the  instigation  of  Judge  Archbald. 
Why,  when  they  embodied  in  the  statement  the  charge  about  Judge 
Archbald,  they  did  not  also  embody  the  charge  about  that  other 
Federal  judge  is  what  we  want  to  find  out,  and  I  think  the  Senate 
ought  to  know  the  reason.  The  entire  history  of  this  case,  since  we 
have  gone  back  to  Commissioner  Meyer,  ought  to  be  before  the 
Senate.  As  it  is  now  it  is  a  mangled  proceeding.  We  have  got  here 
a  part  of  it,  but  we  have  not  got  what  may  prove  to  be  the  most  im- 
portant part  of  it. 

The  PREsroiNG  Officer.  If  the  evidence  were  admitted  as  to  what 
has  been  said  regarding  Judge  Witmer,  of  course,  issue  could  be 
raised  on  it  as  to  whether  or  not  what  was  then  said  was  true  or 
false,  and  that  would  open  another  investigation  as  to  whether  or 
not  Judge  Witmer  had  done  wrong,  which  is  not  involved  in  this 
case.    The  Chair  will,  therefore,  exclude  the  evidence. 

Mr.  WoRTHiNGTON.  That  being  so,  Mr.  President,  I  have  nothing 
further  to  ask  this  witness. 

Cross-examination  by  Mr.  Manager  Floyd: 

Q.  Mr.  Cockrell,  I  will  ask  you  whether  or  not  you  took  down 
this  statement  in  shorthand,  or  took  it  down  at  the  time  it  was  made, 
or  made  it  out  from  memory  after  he  had  made  the  statement  to 
you? — A.  Mr.  Boland's  statement  was  made  in  the  morning.  I  was 
not  asked  imtil  late  that  afternoon  to  make  a  memorandum,  and  I 
had  to  rely  entirely  upon  my  memory  in  preparing  the  memoranclura 
which  went  to  the  President.  ^ 

Mr.  Manager  Floyd.  That  is  all. 

Redirect  examination  by  Mr.  Worthinoton  : 

Q.  Is  that  an  accurate  statement  of  what  Boland  said,  or  the  sub- 
stance of  it? — A.  So  far  as  I  can  remember;  yes,  sir. 
Mr.  WoRi^HiNQTON.  That  is  all. 
The  Presiding  Officer.  The  witness  may  retire. 

Robert  C.  Tracy,  having  been  duly  sworn,  was  examined  and 
testified  as  follows : 

Q.  (By  Mr.  Simpson.)  You  are  connected  with  the  Department 
of  Justice? — A.  Yes,  sir. 
Q.  In  what  capacity? — ^A.  Clerk. 
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Q.  Did  you*  make  a  schedule  showing  the  names  and  occupations 
of  the  jury  commissioners  of  the  various  Federal  districts  throughout 
the  country? — ^A.  Yes,  sir. 

Q.  Will  you  look  at  the  paper  I  hand  you  and  tell  me,  please, 
whether  that  is  the  schedule  which  was  prepared  by  you  ? — A.  (After 
examining  paper.)  Yes^  sir. 

Mr.  Manager  Floyd.  We  object,  Mr.  President. 

Mr.  Simpson.  In  order  to  get  the  record  straight,  I  will  offer  it  so 
that  Mr.  Manager  Floyd  may  object  to  it.  I  now  offer  the  schedule 
in  evidence. 

Mr.  Manager  Fioyd.  We  object  to  it  as  wholly  immaterial.  It 
mrports  to  be  a  list  of  jury  commissioners  and  their  occupations, 
"^e  object  to  it;  it  is  wholly  irrelevant  and  incompetent. 

The  Presiding  Officer.  Jury  commissioners  of  what  jurisdiction? 

Mr.  Simpson.  Of  various  Federal  districts  throughout  the  coun- 
try. You  may  remember,  sir,  if  you  will  listen  a  moment,  so  that  I 
may  get  before  you  exactly  the  point  of  it,  that  in  one  of  the  articles 
of  impeachment — ^the  twelfth  article,  I  think — objection  was  made 
to  the  appointment  by  Judge  Archbald  of  Mr.  Woodward  as  a  jury 
commissioner,  he  being  a  lawyer.  This  schedule  is  made  up  simply 
for  the  purpose  of  showing,  throughout  the  country,  in  all  the  judi- 
cial districts  of  the  country,  the  names  and  occupations  of  the  jury 
commissioners,  and  that  a  large  number  of  them  are  in  fact  lawyers. 
That  bears  upon  the  question  as  to  whetfier  or  not  there  was  any 
exercise  of  ill  faith  or  bad  faith,  or  whatever  you  may  choose  to  call 
it,  in  selecting  a  lawyer  for  that  office. 

Mr.  Manager  Clayton.  Mr.  President,  has  counsel  concluded? 

Mr.  Simpson.  I  have  concluded  offering  the  schedule  and  all  I 
have  to  say  on  it. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  to  say  that  we  ob- 
ject to  this  particular  testimony  for  two  reasons :  In  tne  first  place, 
if  it  be  a  bad  custom  to  appoint  lawyers  as  jury  commissioners,  the 
fact  that  other  judges  may  have  indulged  in  that  bad  custom  can 
not  make  it  a  law.  The  present  occupant  of  the  chair  is  familiar  with 
the  rule,  which  is  fundamental,  that  a  custom,  even  under  tibe  law 
merchant,  to  become  a  law  must  be  a  good  custom. 

And  again,  Mr.  President,  we  object  to  it  because  the  particular 
charge  here  is  that  he  appointed  as  a  jury  commissioner  a  railroad 
attorney.  This  list  here  purports  on  its  face  to  show  no  more  than 
that  they  were  attorneys.  Perhaps  it  may  not  be  the  subject  of 
criticism  for  a  judge  to  appoint  as  a  jury  commissioner  an  attorney 
disassociated  with  the  railroad  business,  disassociated  with  the  busi- 
ness of  the  court  over  which  the  judge  presides. 

The  very  gravamen  of  this  charge  is  that  he  appointed  not  only 
a  lawyer — ^that  is  not  the  test — but  that  he  appointed  a  lawyer  of 
corporations  having  litigation  before  the  court  over  which  he  pre- 
sided; and  we  thiuK  it  is  clear  upon  that  point  that  this  evidence  is 
not  admissible. 

Mr.  Simpson.  I  do  not  claim  that  we  are  proving  a  custom  here 
in  any  such  sense  as  the  chairman  of  the  managers  suggests. 
The  question  we  have  here,  sir,  is  a  question  of  criminal  intent,  of 
corrupt  action  on  the  part  of  Judge  Archbald ;  and  anything  which 
tends  to  show  that  there  was  no  such  criminal  intent,  no  corrupt 
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motive  on  his  part,  is  evidence  the  weight  of  which  the  Senate  will 
ultimately  have  to  determine. 

Now,  one  of  the  first  steps  in  showing  that  is  that  there  has  been 
throughout  the  country  the  appointment  of  lawyers  as  jury  com- 
missioners. Then  when  Judge  Archbald  is  on  the  stand  the  next 
step  will  necessarily  have  to  be  taken  by  way  of  our  proofs  upon 
that  point,  and  then  the  Senate,  sir,  will  pass  upon  the  wnole  matter. 

The  PREsmiNG  OmcEB.  The  Chair  is  in  grave  doubt  as  to  whether 
or  not  it  is  material,  but  does  not  think  it  is  a  matter  of  very  great 
importance.  It  will  give  the  respondent  the  benefit  of  the  doubt  in 
the  mind  of  the  Chair  and  let  the  evidence  go  in  for  what  it  is 
worth. 

Mr.  Simpson.  I  will  not  ask  that  it  be  read;  I  think  it  would  be 
c[\xite  a  waste  of  time;  but  ask  that  it  be  marked  as  an  exhibit  and  go 
into  the  record. 

The  paper  is  as  follows: 

U.  S.  S.  Exhibit  GO. 

Statement  shotoing  the  names  and  usual  occupations  of  the  jury  commissioners 

throughout  the  United  States, 


Judloiai  district. 


Alabama,  northern: 

Southern  division 

Jasper  division 

Western  division 

Middle  division 

Eastern  division 

Northeastern  division.. 

Northwestern  division. 

Alabama,  middle 

Alabama,  southern 

Arixona 

Arkansas,  eastern 

Arkansas,  western: 

Harrison  division 

Fort  Smith  division. . . 

Texarkana  division 

California,  northern 

California,  southern: 

Northern  division 

Southern  division 

Colorado 

Connecticut 


Delaware 

District  of  Columbia. 


Florida,  northern: 

Pensacola  division , 

Tallahassee  division , 

OainesvIUe  division , 

Florida,  southern , 

Oeorgta,  northern 

Idaho 

niinois,  northern,  northern  division. . 

nUnois,  eastern 

niinois,  southern: 

Northern  division , 

Southern  division 

Tn<H«mii 

Iowa,  northern: 

Kastem  division 

Cedar  Rapids  division 

Central  division 

Western  division 


J.  B.Cobbs 

J.  O.  Long 

Frank  M.  Moody... 
E.  T.  Holltnsworth. 
R.H.  Stickney.... 

P.  E.Pettus 

Turner  Rice 

James  H.  Judkins.. 
Joseph  H.  Locke... 
Vernon  L.  Clark . . . 
Wm.  P.  Felld 


Wm.  A.  Brlttin. 
Geo.  R.Wood.. 
Allen  Winham.. 
Frank  Dalton... 


C.  T.  Cearley 

U.  D.  Woolwine. 
Chas.  D.Cobb... 
Chas.  E.  Pickett. 

J.  Wilkins  Cooch. 
Aulick  Palmer... 
John  R.  Young. . 


C.  C.  Rogers, 


Walker  Anderson. 

G.W.Saxon 

W.B.Taylor 

Peter  R.Dignon.. 

A.  L.  Walde 

BenJ.  8.  Howe..., 
Frank  H.  Jones... 
WilberP.Craig... 


H.  W.  Danforth. 
W.  O.  Converse. 
A.  Q.Jones 


Thomas  M.Irish... 
James  E.  Lawler. . . 

Harry  L.  Weiss 

William  E.  PoweU, 


Occupation. 


Real  estate. 
Farmer,  etc. 
Banker. 
Do. 
Druggist. 
Grocer. 
Banker. 

Lawyer  and  farmer. 
Merchant. 
Ostrich  farmer. 
Banker  and  planter. 

Merchant. 
Banker. 
Do. 
Manager,  building. 

Stationer. 

Banker. 

Insurance  agent. 

Deputy  clerk,  United  States 
District  Court. 

Capitalist. 

United  States  marshal. 

Clerk,  Supreme  Court,  Dis- 
trict of  Columbia. 

Collector  of  taxes,  District  of 
Columbia. 

Insurance  agent. 
Banker. 
Merchant. 
Grocer. 
Real  estate. 

Manager  water  company. 
Banker. 
Do. 

Lawyer,  etc. 

Capitalist. 

Lawyer. 

Schoolmaster. 
Real  estate. 

Do. 

Do. 
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Judicial  district. 


Iowa,  southern: 

Central  division 

Eastern  divlsipn 

Western  division 

Southern  division 

Davenport  divislop 

Ottumwa  division 

Kansas 

Kentucky,  eastern,  Covin^n  division. 
Kentucky,  western: 

Louisville  division 

Paducah  division 

Owensboro  division 

Bowling  Green  division 

Louisiana,  eastern 

Louisiana,  western. . .-. 


D.  W.  Smouse. 
J.  W.  Hobbe.. 
O.  H.  Lucas... 


W.  H.  Brady.... 
H.  J.  McFarland. 

J.  C.  Jordan 

John  Mlleham 

John  R.  Copper. 


Maine 

Maryland 

Massachusetts 

Michigan,  eastern 

Michigan,  western: 

Southern  division 

Marquette  division 

Minnesota 

Mississippi,  northern 

Mississippi,  southern 

Missouii,  eastern 

Miasouri,  western 

Montana 

Nebraska: 

Omaha  division 

Norfolk  d  Ivislon 

Chadron  division 

Grand  Island  division 

Hastings  division 

Lincoln  division 

McCook  division 

North  Platte  division 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York,  northern 

New  York,  eastern 

New  York,  southern 

New  York,  western 

North  Carolina,  eastern 

North  Carolina,  western 

North  Dakota 

Ohio,  northern 

Ohio,  southern 

Oklanoma,  eastern 

Oklahoma,  western 

Oregon 

Pennsylvania,  eastern 

Pennsylvania,  middle 

Pennsylvania,  western 

Rhode  Island 

South  Carolina: 

Charleston  division 

Greenville  division 

South  Dakota 

Tennessee,  eastern: 

Northern  division 

Southern  division 

Northeastern  division 

Tennessee,  middle: 

Cookeville  division 

Nashville  di\ision 

Tennessee,  western: 

Eastern  division 

Western  division — 

Texas,  northern  * 

Texas,  eastern 

Texas,  southern,  Galveston  division. 

Texas,  western 

Utah 

Vennon  t 

Virginia,  eastern 

Virginia,  western 


Charles  D.  Grainger 

Muscoe  Burnett , 

B.T.  Field 

J.  Whit  Potter 

Frank  H.  Mortimer 

Different  persons  appointed 
for  each  term. 

Frank  L.  Clark 

Thomas  T.  Tontne 

Joseph  H.  O'Neil 

Edw.  C.  Van  Husan 


Occupation. 


Charles  H.  Bender. 
Joseph  S.  Courtney. 
John  R.  Donohue.. 

J.  F.  Vatthews 

James  Galceran 

Roland  H.  Homer. . 

Joseph  S.Rust 

H.H.Piggott 


George  Tilden 

Geoige  D.  Smith. 
George  A.  Blrdsall.. 
Guy  A.  Harrison. . . 

George  A.  Allen 

A.M.Trimble 

F.M.KImmell 

Frank  R.Elliott... 

J.  K.  Gignoux 

David  D.Taylor... 
Fred.S.McNeely... 
Marcellno  Garcia. . . 
Sylvester  Derlng . . . 
Ilenry  I.  Hay  den... 
Edw.  L.  Patterson.. 
Henry  H.  Seymour. 
Joseph  G.  Brown. . . 
R.  M.  xiees. ........ 

J.P.Hardy 

J.J.Sullivan 

Thos.  W.Allen 

M.  E.  Williams 

Geo.  W.Bali 

T.M.Wood 

Chas.  H.  Matthews. 

Eugene  Zeoplng 

Geo.  W.  Biu-groin . 
F.  H.  Jaclcson 


W.M.  Bird 

Frank  Hammond. 
Danl.  G.  Glidden. 

Henry  R.  Gibson. 
Prosper  Lazard . . . 
J.  W.  Howard 


John  G.  Duke 

W.  M.  Woodcock. 

W.  P.  Robertson. 
Harry  E.  Coffin.. 


C.  D.  Hughes 

Geo.  B.  Dobson 

E.  C.  Barthalomew. 
i  Josiah  Barnett 

David  W.  Temple.. 

:  Harvey  Willson 

.  Alford  B.  Percy 


Physician. 

Insurance  agent. 

Retired  from  business. 

Merchant. 

Clerk  county  court. 

Banker. 

Lawyer. 

Merchant. 

President  water  company. 

Treasurer  water  company. 

Farmer. 

Banker. 

Clerk  circuit  court  of  appeals. 


County  official. 
Insurance  agent. 
Banker. 
Real  estate. 

Banker. 

Insurance  agent. 
Lawyer. 
Banker. 

Clerk  railroad  oommlasion. 
Lawyer. 
Do. 
Real  estate. 

Physician. 

Farmer. 

Contractor. 

Lumberman. 

Postmaster. 

Farmer. 

Publisher. 

Merchant. 

Miner. 

Baker. 

Retired  fh>m  business. 

Merchant. 

Insurance ,  etc. 

Insurance. 

Lawyer. 

Do. 
Banker. 
State  official. 
Prtaiter. 
Banker. 
Merchant. 
Insurance. 
Real  estate. 

Do. 
Lawyer. 
Kx-banker. 
Lawyer. 
Broker. 

Merchant. 

Banker. 

Capitalist. 

Lawyer. 

Fruit  farmer. 

Officer  fraternal  society. 

Not  known. 
Publisher. 

Merchant. 
Ex-merchant. 

Farmer. 
Produce  broker. 
Capitalist. 
Banker-broker* 
Farmer,  etc. 
Lawyer. 
Do. 
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Btatement  ahtyicing  the  names  and  usual  occupatiMis  of  the  jury  commissioners- 

throughout  the  United  States — Continued. 


Judicial  district. 


Washington,  eastern 

Washington,  western,  northern  division  . 
West  Vffgtnia,  northern: 

PhJlippi  division 

Clarksburg  division 

Martinsburg  division 

Wheeting  division 

Farkersbuig  division 

West  Virginia,  southern: 

Charleston  division 

Huntington  division 

Bluefidd  division 

Addison  division 

Wisconsin,  eastern 

Wisconsin,  western: 

Madison  division 

La  Crosse  divlsifm 

Superior  division 

Wyonung 

Alaska.  iTrst  division 

Porto  Rico 

Hawaii 


Dana  Child 

Earl  R.  Jenner 

Worthington  Choioweth 
J.  J.  Jackson 

A.  C.  Nadenbousch 

Jacob  W.  Grubb 

John  G.  Hogan 

Jas.  F.  Cork 

B.  F.Morris 

J.  H.  McCullough 

Jas.  Woodell 

Chas.  H.  Swan 

John  Corscot 

John  F.  Dohertv 

Carl  L.Wilson." 

John  Harrington 

Geo.  F.  Forrest 

Albert  Lee 

Richard  H.  Trent 


Occupation. 


Banker. 
Lawyer. 

Dentist. 

Lawyer,  retired. 
Lawyer. 

Jewelry  merchant. 
Treasurer  building  associft^ 
tion. 

Lawyer. 
Farmer. 

Insurance  agent. 
Hotel  man. 
Sales  agent. 

Corporation  official. 
Law-yer. 
Do. 
Merchant. 

Proprietor  of  a  machine  shop*. 
Merchant. 
Not  known. 


1  Has  no  jury  commissioner  at  present. 


Department  of  Justice, 
United  States  District  Court, 
Northern  District  of  West  Virginia, 

Parkershurg,  Octoher  7,  1912^. 
The  Attorney  General,  Washington,  D.  C. 

Sib:  Rei)lylng  to  the  department's  letter  dated  September  26.  1912,  initials 
JJG-AGM.  I  beg  to  advise  I  have  made  inquiries  of  A.  C.  Nadenbousch  and 
J.  J.  Jackson,  jury  commissioners,  respectively,  for  Martinsburg  and  Clarks- 
burg, with  respect  to  the  information  desired,  and  beg  to  report,  first,  with, 
reference  to  Mr.  Nadenbousch: 

lie  is  regularly  retained  as  attorney  by  the  Cumberland  Valley  Railroad  Co.,, 
a  small  railroad  operating  In  that  region,  I  understand,  running  between  Hap* 
risburg,  Pa.,  and  Winchester,  Va. 

After  having  ascertained  this  fact  I  reported  the  same  to  Judge  Dayton,  who- 
directed  me  to  say  that  if  for  any  reason  the  department  would  consider  Mr. 
Nadenbousch's  office  of  jury  commissioner  inconsistent  with  the  employment 
noted  above,  he  will  request  his  resignation  and  appoint  some  one  in  his  stead. 
Mr.  Nadenbousch  was  appointed  by  the  former  Federal  judge,  Hon.  John  J. 
Jackson,  and  Judge  Dayton  was  not  cognizant  of  his  employment  by  the  rail- 
road in  question,  and,  in  fact,  the  subject  had  never  been  under  discussion 
during  Judge  Dayton's  tenure  of  office.  Our  next  regular  term  of  court  at 
Martinsburg  does  not  convene  until  next  April. 

With  respect  to  Mr.  J.  J.  Jackson,  jury  commissioner  at  Clarksburg,  he  is 
not  retained  by  any  railroad  or  corporation,  and.  in  fact,  informs  me  he  is. 
entirely  out  of  the  active  practice  of  the  law. 

Very  respectfully,  C.  B.  Kefauveb,  Clerks 

Mr.  Manager  Floyd.  We  have  no  questions. 

The  Presiding  Officer.  The  witness  may  retire. 

^^  ^^  * 

John  T.  Brown,  being  duly  sworn,  was  examined  and  testified  a& 
follows : 

Q.  (By  Mr.  Martin.)  Where  is  your  home? — A.  Scranton,  Pa. 

Q.  What  is  your  business? — A.  1  am  employed  on  the  Scranton 
Times  as  a  reporter. 

Q.  How  long  have  you  been  employed  as  such  reporter  on  that 
paper? — ^A.  Ten  years. 

Q.  Were  you  working  on  that  paper  in  April,  1912? — A.  Yes,  sir^ 
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Q.  Do  you  remember  the  date  on  which  the  articles  appeared  in 
your  paper  for  the  first  time  with  reference  to  Judge  Archbald? — 
A.  Yes,  sir. 

Q.  I  show  you  the  Scranton  Times  bearing  date  April  22,  1912, 
and  ask  you  if  that  is  the  paper  in  which  that  first  appeared  in 
Scranton. — ^A.  (After  examination.)   Yes,  sir;  this  is  the  first  one. 

Q.  The  article  in  the  paper  entitled  "  Charges  filed  against  Judge 
R.  W.  Archbald,  of  the  Commerce  Court,"  is  the  first  appearance  of 
any  newspaper  article  published  in  Scranton? — ^A.  Yes^  sir. 

Q.  Do  you  recollect  the  appearance  of  the  article  m  the  Phila- 
delphia North  American? — A.  Yes,  sir;  I  think  it  was  the  same  day. 
It  was  the  morning  of  the  22d  of  April. 

Q.  I  show  you  the  copy  of  the  Philadelphia  North  American  dated 
Monday,  April  22,  and  ask  you  if  that  is  the  edition  of  that  paper  in 
which  the  article  first  appeared. — A.   (After  examination.)   Yes,  sir. 

Q.  What  time  does  the  Philadelphia  North  American  circulate  in 
Scranton  ?  I  mean  what  time  of  the  day  would  that  newspaper  reach 
Scranton  for  circulation? — A.  Well,  I  do  not  know  anything  about 
the  general  circulation  of  the  North  American  through  the  city, 
although  it  has  quite  a  circulation,  except  we  get  two  copies  of  it  at 
Qur  omce,  delivered  by  a  newsboy,  every  morning  about  9  o'clock. 

Q.  I  think  you  misunderstood  my  question.  I  asked  what  time  of 
the  day  it  appeared  in  Scranton. — A.  That  is  what  I  have  said — 9 
o'clock  in  the  morning. 

Q.  That  is  the  first  time  it  appears  there — 9  o'clock  in  the  morn- 
ing?— A.  That  I  have  any  knowledge  of. 

Q.  What  time  of  the  day  is  the  Scranton  Times  published? — A. 
The  first  edition  of  the  Scranton  Times  gets  on  the  streets  of  Scran- 
ton about  half  past  1  o'clock  in  the  afternoon. 

Q.  Can  you  say  whether  this  paper  I  have  shown  you,  the  Scran- 
ton Times,  was  the  first  or  last  edition,  or  what  time  of  day  this  edi- 
tion does  appear  upon  the  streets  of  Scranton? — A.  We  have  three 
editions  a  day — one  that  gets  on  the  streets  about  half  past  1 ;  the  sec- 
ond one  gets  out  about  half  past  3 ;  and  the  last  about  quarter  past  4, 
That  is  our  last  edition — the  stock  extra. 

Q.  That  would  appear  on  the  streets,  then,  about  quarter  past  4 
of  that  date  ? — ^A.  Yes,  sir. 

Mr.  Martin.  You  may  cross-examine. 

Mr.  Manager  Wp:bb.  We  have  no  questions. 

The  Presiding  Officer.  The  witness  may  retire. 

Mr.  Simpson.  Mr.  President,  I  desire  to  offer  in  evidence  the  testi- 
mony of  George  M.  Watson  as  taken  by  the  Judiciary  Committee 
of  the  House  of  Representatives  and  published  at  pages  1317  to  1401 
of  those  proceedings. 

Mr.  Manager  Floyd.  Mr.  President 

Mr.  Simpson.  Pardon  me  one  minute.  We  submitted  this  to  the 
chairman  of  the  managers,  or  rather  the  question  of  putting  in  only 
a  part  of  it,  and  the  chairman  of  the  managers  has  told  us  to-day  that 
he  prefers  to  have  the  whole  testimony  go  m.  We  do  not  ask  to  have 
it  read,  because  it  would  take  the  larger  part  of  the  day  to  do  so ;  but 
there  are  parts  of  it  that  both  sides  would  like  to  refer  to,  and  so  I 
ask  that  it  all  go  in.  The  witness  is  ill,  and  the  managers  tried  to  get 
him  and  reported  they  could  not,  and  he  is  unable  to  leave  his  room, 
I  understand. 
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Mr.  Manager  Floyd.  That  is  satisfactory.  I  simply  desired  to 
object  to  reading  oortions  of  the  testimony. 

Mr.  Simpson.  We  do  not  desire  to  read  any  of  it. 

The  Pbebiding  OpFicaEB.  If  there  be  no  objection  it  will  be  incor- 
porated as  a  part  of  the  record  in  the  case. 

Mr.  Wobthington.  Then  it  ought  to  be  printed  in  the  record  as 
if  it  had  been  given  here. 

The  PsEsmiNO  Ofpiceb.  Undoubtedljr 

Mr.  Simpson.  Yes ;  but  we  are  not  going  to  read  it. 

The  Pbesiding  OmcEB.  The  same  as  if  the  witness  had  been  on  the 
stand  here. 

Mr.  PoMEBENB.  If  it  is  not  out  of  order,  Mr.  President,  may  I 
ask  to  what  charge  this  applies  ? 

Mr.  Simpson.  It  relates  to  the  second  article,  in  the  matter  of  the 
attempt  to  settle  the  controversies  between  the  Marian  Coal  Co.  and 
the  Delaware,  Lackawanna  &  Western  Railroad  Co. 

The  matter  referred  to  is  as  follows : 

George  M.  Watson,  being  fltat  duly  sworn,  was  examined  and  testified  as 
f oHows : 

The  Chairman.  Mr.  Watson,  please  give  your  full  name,  your  address,  and 
your  occupation. 

Mr.  Watson.  My  name  is  George  M.  Watson.  I  live  in  Scranton,  at  1669 
Jefferson  Avenue.  My  office  is  at  present  322  Connell  Building.  It  was  822 
until  very  recently.    I  moved  downstairs  several  flights. 

The  Chaibman.  And  your  occupation? 

Mr.  Watson.  My  occupation  is  that  of  a  lawyer,  an  attorney. 

The  Chaibman.  How  long  have  you  known  Edward  J.  Williams? 

Mr.  Watson.  A  good  while;  I  could  not  tell,  but  I  remember  him  as  a  mine 
foreman  many  years  ago,  when  he  was  employed.  For  many  years  he  has  not 
been  employed  as  a  miner,  working  about  the  mines,  and  when  he  was  employed 
I  knew  him.    I  judge  it  was — well,  twenty-odd  years  ago. 

The  Chaibman.  What  has  been  his  occupation  since  he  quit  mining? 

Mr.  Watson.  I  really  do  not  know.  Until  the  last  year  or  two  I  met  him 
Tcry  infrequently,  and  I  do  not  know. 

The  Chaibman.  What  has  he  been  doing  in  the  last  year  or  two? 

Mr.  Watson.  I  hardly  know  that.  I  have  seen  him  on  the  street  There 
seems  to  be  two  blocks  which  we  have  to  travel  very  often  to  get  to  the  court- 
house and  to  the  post  office,  and  he  is  moving  along  the  street  there  when  I 
see  him. 

The  Chaibman.  Do  you  know  of  his  oper&ting  any  culm  banks  or  doing  any 
of  that  sort  of  business? 

Mr.  Watson.  I  never  knew  that  he  did.  Since  this  suit  began  I  have  under- 
stood that  he  was  indirectly  Interested  in  this  coal  company  or  this  culm 
washery. 

The  Chaibman.  How  long  have  you  known  Judge  Archbald? 

Mr.  Watson.  A  great  many  years;  I  Judge  30;  maybe  longer — 32. 

The  Chaibman.  Will  you  please  state  in  your  own  way,  but  fully,  Just  how 
you  became  retained  by  the  Bolands  to  negotiate  the  sale  of  their  interest  in 
the  Marian  Coal  Co.  to  the  Delaware,  Lackawanna  &  Western  Railroad,  and 
Jnst  how  and  by  whom  those  negotiations  were  conducted  from  the  time  you 
were  originally  employed  by  the  Bolands  up  to  the  present  time? 

Mr.  Watson.  What  moved  Mr.  Boland  to  come  to  my  office,  I  do  not 'know. 
He  came  to  my  office,  my  recollection  Is,  some  time  In  August;  perhaps  the 
latter  part. 

The  Chaibman.  Which  Boland,  and  when? 

Mr.  Watson.  That  was  C.  G.  Boland,  in  August  of  last  year.  I  will  not  be 
positive  about  that  My  better  Judgment  would  be  September;  but  there  has 
been  so  much  in  the  testimony  here  about  August  that  I  may  be  mistaken,  and 
it  might  have  been  August.  I  made  no  note  of  it,  and  all  the  data  I  did  have 
I  gave  to  Mr.  William  P,  Boland  when  I  returned  the  papers  to  him,  I  think 
about  the  10th  day  of  October. 
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Mr.  Boland  came  to  my  office  and  told  me  that  he  desired  to  get  rid  of  this 
washery,  to  sell  it ;  and  he  said,  "  I  am  satisfied  that  you  can  sell  the  washery 
for  me."  I  told  him  I  knew  nothing  of  It,  and  he  said  they  had  a  lawsuit,  and 
I  never  heard  of  that  either.  It  seems  to  me  it  was  Peale,  Peacock  &  Kerr,  the 
way  he  gave  the  name — and  I  know  something  of  them  as  coal  men — had  begun 
nn  action;  perhaps  it  was  an  equity  proceeding;  I  have  forgotten  just  what  It 
•was;  but,  at  any  rate,  it  was  brought  in  the  United  States  circuit  court  for 
'that  district,  years  before — I  do  not  Imow  how  long  before,  but  a  couple  of  years 
'before  that,  and  that  they  had  a  Judge  that  had  been  appointed  quite  recently — 
>Jndge  Witmer — and  he  asked  me  if  I  knew  him.  I  told  him  I  did  just  know 
the  man — that  was  all ;  I  never  talked  with  him  much  and  never  practiced  law 
l^efore  him  any,  so  I  did  not  know  him  much.  Well,  he  wanted  something  done 
%y  which  we  could  find  out  if  that  caRe  could  be  adjusted.  It  seems  that  they 
•were  talking  about  rates,  or  there  was  some  difficulty  about  what  Interest  Peale 
had  or  if  he  had  any  Interest,  and  he  had  made  advances  of  money  or  some- 
'thing  like  that,  and  he  wanted  to  know  if  I  could  get  the  data.  Now,  this  was 
<j,  G.  Boland.  I  had  not  seen  W.  P.  Boland  at  that  time  or  for  some  time  after. 
1  told  him  I  would  look  the  matter  up,  but  I  did  not  know  that  I  could  help 
liim  In  that  direction.  He  finally  suggested  to  me  that  if  I  could  see  Judge 
Archbald  and  talk  with  him  about  it  he  might  in  some  way  get  me  to  Witmer. 
He  knew,  I  suppose,  that  I  had  known  Judge  Archbald  for  many  years. 

I  did  not  go  to  Judge  Archbald,  however.  I  went  over  to  the  court  and 
looked  up  the  record  at  that  time,  and  I  found  an  action  had  been  begun;  I 
found  there  had  been  a  demurrer;  I  found  It  had  been  disposed  of;  I  found 
that  a  commissioner  had  been  appointed  to  take  testimony,  and  I  found  that 
they  had  taken  the  testimony  and  closed  the  case,  and  that  the  report  was  then 
in  the  hands  of  Judge  Witmer.  That  is  what  I  discovered  when  I  first  went 
vjnto  this  case. 

I  told  Mr.  Boland  that  that  was  the  status  of  the  case,  and  I  said,  **  It  is  all 
In  the  liands  of  Judge  Witmer  now,  and  the  arguments  are  all  over."  Well,  he 
did  not  like  it.  He  did  not  like  that  way.  He  said  there  ought  to  be  some  way 
'Of  getting  into  that  court  and  getting  the  court  to  understand  the  case  better 
*than  he  knew  they  did ;  and  there  was  some  comment  made  upon  Mr.  Donnelly. 
iThis  was  the  first  I  knew  that  Mr.  Donnelly  was  connected  with  that  case. 

Finally,  after  three  or  four  meetings  with  Mr.  Boland — ^and  these  meetings 
may  not  have  been  planned,  because  my  office  was  so  located  that  Mr.  Boland 
was  obliged  to  pass  it  in  going  to  the  Underwriters'  Insurance  office,  which 
was  two  doors  beyond  me;  he  passed  there  every  day,  sometimes  a  couple  of 
times  a  day,  and  he  may  have  dropped  in  casually.  I  do  not  know  that  he  came 
over  purposely  to  see  me,  but  he  came  in,  as  I  say,  frequently,  three  or  four  or 
ilve  times,  before  Mr.  W.  P.  Boland  came  into  the  case  at  all. 

Then  he  made  a  suggestion  to  me  that  they  would  like  to  sell  this  property, 
"and  asked  me  if  I  thought  I  could  negotiate  with  the  Lackawanna  road,  and  I 
told  him  perhaps  I  could;  I  did  not  know;  I  knew  some  of  the  men,  but  some  of 
'them  I  did  not  know,  that  were  connected  with  the  road.  They  had  been  com- 
paratively newcomers  to  me,  you  know.  The  road  has  changed  management 
'Within  a  dossen  years,  and  some  of  those  people  are  there  that  I  do  not  know. 
But  after  a  while  he  told  me  that  he  would  like  to  retain  me  to  do  this  work 
for  them,  and  that  he  would  give  me  $5,000  for  a  fee  if  I  could  get  the  Lacka- 
wanna Railroad  to  take  this  property.  Now,  he  did  not  fix  any  price  at  all. 
There  was  not  a  price  fixed  at  that  meeting  as  to  what  I  should  ask  or  what  I 
'lioped  to  get.  He  said :  "  I  will  take  it  up  with  my  brother.  If  he  agrees  to 
'tJiis,  I  will  come  and  see  you,  and  you  can  commence  negotiations." 

Then  I  think  Mr.  W.  P.  Boland  came  over  to  the  office,  and  the  two  were 
'Utere  together,  and  there  was  some  little  discussion  as  to  the  status  of  this  case. 
This  case  in  the  United  States  court  seemed  to  be  the  trouble.  They  were 
mfraid  of  a  decree,  and  it  was  getting  close  to  it,  and  they  wanted  something 
done  with  that  case.  I  suggested — I  think  Mr.  W.  P.  Boland  suggested — that 
there  ought  to  be  a  way  of  getting  a  rehearing,  and  he  pulled  out  of  his  pocket 
«  roll  of  typewritten  papers  and  showed  me  discrepancies  in  the  testimony, 
and  things  that  would  seem,  taken  in  that  way,  to  build  up  a  case  so  that  they 
might  be  entitled  to  relief.  Whether  he  knew  that  he  was  not  going  to  get  re- 
lict Mr.  Boland  did  tell  me  that  they  were  beaten  in  this  United  States  court 
proposition,  and  he  told  me  that  a  man  told  him  they  were  beaten,  and  he  said, 
^  I  could  have  told  you  that  months  ago,"  and  he  named  the  man  that  told  him. 
So  he  believed,  I  fancy,  that  this 

The  Ohaibman.  Let  us  have  it  all.    You  say  he  named  the  man? 
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Mr.  Watsoh.  He  did;  he  named  the  man. 

The  Ghaibman.  State  his  name. 

Mr.  Watsoh.  His  name  is  Searle— B.  B.  W.  Searle^  I  think  it  is,  or  E.  W.  R. 
Searle.    I  have  forgotten  the  name,  but  it  was  two  or  three  letters,  anyway. 

The  Ghaibman.  Who  was  that? 

Mr.  Watson.  B.  B.  W.  Searle  was  the  clerk  of  the  circuit  court  and  district 
court  of  the  middle  district  of  Pennsylvania. 

The  Ghaibman.  And  who  was  the  judge  of  that  court? 

Mr.  Watson.  At  this  time?    Judge  Witmer. 

The  Chairman.  Who  was  It  that  had  been  the  Judge  before  that,  when  he 
**  could  have  told  him  months  before  that  he  was  beaten "  ?  Who  was  the 
Judge  at  that  time? 

Mr.  Watson.  He  did  not  say  who  told  him  months  before,  but  the  judge 
before  that,  his  predecessor,  had  been  Judge  Archbald.  He  had  been  there  for 
a  number  of  years — from  the  organization  of  the  court 

The  Ghaibman.  How  recently  had  Judge  Witmer  come  upon  the  bench  before 
this  talk  of  yours  with  the  Bolands? 

Mr.  Watson.  I  could  not  tell  you,  Judge;  I  could  not  tell  you.  lu  fact,  I 
have  not  been  in  very  good  thinking  order  for  about  a  year. 

The  Ghaibman.  You  have  not  been  in  good  thinking  order  for  about  a  year? 

Mr.  Watson.  Yes ;  and  I  can  not  go  back  and  give  dates. 

The  Ghaibman.  What  time  do  you  fix,  if  you  can,  when  this  conversatiop 
occurred  with  the  Bolands  that  you  have  spoken  of? 

Mr.  Watson.  My  recollection  would  be — my  own  independent  recollection 
would  be — that  It  was  In  the  month  of  September,  and  toward  the  middle. 

The  Chairman.  1911? 

Mr.  Watson.  1911.  Now,  as  I  say,  Judge  Witmer  came  on  the  bench  at  the 
organization  of  the  Commerce  Court. 

The  Ghaibman.  This  conversation  with  the  Bolands  happened  before  the  de- 
cree was  rendered,  did  It  not? 

Mr.  Watson.  Yes;  there  was  no  decree  when  I  looked  at  the  record.  There 
had  been  no  decree  then,  because  I  suggested  to  him,  when  he  told  me  that, 
that  the  orderly  way  to  proceed  would  be  to  draw  up  a  petition  setting  forth 
the  fact  that  the  Judge  had  not  properly  discussed  or  digested  the  evidence 
and  ask  for  a  reargument.  I  suggested  it  to  Boland,  told  him  I  would  Join 
with  his  Mr.  Donnelly,  after  I  found  Mr.  Donnelly  was  there,  and  present  the 
petition;  so  I  know  that  the  decree  bad  not  been  handed  down  at  that  time. 
Then  I  told  him  right  there  at  that  time  that  after  the  decree  was  handed 
down  the  way  to  do  was  to  go  Into  the 

The  Ghaibman.  When  was  it  that  that  clerk  said  that  he  could  have  told 
this  months  before? 

Mr.  Watson.  Well,  in  the  light  of  present  events  I  would  not  want  to  say 
that  he  ever  said  It.  The  clerk  never  said  it  to  me.  He  said  it  to  Mr.  Boland, 
so  Mr.  Boland  said,  and  I  am  not  so  sure  now.  At  that  time  I  thought  perhaps 
there  had  been  something  of  that  kind  said. 

Thf!  Ghaibman.  But  you  do  not  know  it  of  your  own  knowledge? 

Mr.  Watson.  Oh,  no. 

The  Ghaibman.  What  time  did  Boland  fix? 

Mr.  Watson.  He  did  not  fix  any  time  at  all. 

The  Ghaibman.  You  said  the  clerk  told  him. 

Mr.  Watson.  Yes ;  the  clerk  told  him  that  he  was  beaten. 

The  Ghaibman.  That  he  could  have  told  him  that  months  ago? 

Mr.  Watson.  He  could  have  told  him  that — ^now,  that  is  what  I  understood 
Mr.  Boland  to  have  said.  This  matter  was  going  along  so  that  they  had  another 
matter  that  seemed  to  annoy  them,  and  that  was  an  adjustment  before  the  In- 
terstate Commerce  Commission.  I  knew  nothing  about  the  practice;  I  never 
had  had  a  case  before  the  Interstate  Commerce  Commission,  and  we  did  some 
little  talking  about  it,  and  Mr.  Boland  furnished  me  maps — that  is,  a  distance 
map,  you  call  it — showing  the  towns  along  the  lines  where  they  were  selling 
anthri^cite.  I  think  it  went  as  far  west  and  southwest,  perhaps,  as  St.  Louia 
as  far  north  as  Duluth,  somewhere  up  in  there,  and  west  of  Buffalo,  and  various 
point&  Many  New  York  State  points,  many  Pennsylvania  points,  and  New 
Jersey,  were  on  this  map,  and  the  lines  were  drawn  from  a  center  leading  to  this 
place,  the  mileage  put  on,  and  the  rate  per  ton  that  they  charged.  That  was 
one  of  the  papers  that  he  gave  me. 

The  Ghaibman.  Mr.  Watson,  going  back  now  to  the  conversation  with  the 
Bolands,  you  say  that  was  in  August  or  September  of  1911? 
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Mr.  Watson.  Yes ;  my  Judgment  would  be  it  was  in  tlie  middle  of  September. 

The  Chaibman.  But  since  you  heard  the  witneseee  testify  here  fixing  It  in 
August  you  are  in  doubt  about  it? 

Mr.  Watsoh.  Well,  I  oould  not  say  that 

The  Chairman.  What  do  you  say? 

Mr.  WATfiON.  I  am  not  in  doubt,  but  I  am  perhaps  leaning  toward  the  date 
In  August,  not  having  it  fixed  in  my  mind  and  not  haying  made  any  meaoo- 
randum.  If  so  many  men  know  it  was  in  August,  why,  I  am  oot  so  stubborn 
that  I  would  not 

The  Ghaibman.  It  was  before  the  decree  was  entered? 

Mr.  Watson.  Yes ;  it  was  before  the  decree  was  entered. 

The  Ghaibman.  If  the  decree  was  Altered  on  the  24th  day  of  August,  this 
conTersation  which  you  had  with  the  Bolands  must  have  happened  in  August? 

Mr.  Watson.  Yes;  and  that  does  refresh  my  mind-  now,  my  recollection  of 
the  matter.  I  am  satisfied  now  that  it  was  somewhere  about  two  or  three  days 
before  that  decree,  because  I  remember  the  fact  of  the  decree  coming  down  and 
Mr.  Boland  coming  to  my  office  and  telling  me. 

The  Ghaibman.  What  refreshes  your  mind  and  makes  you  now  locate  it  two 
or  three  days  before  the  date  of  the  decree? 

Mr.  Watson.  Because  we  were  discussing  this  matter  Just  a  day  or  two  before 
that,  and  I  was  surprised  to  think  that  the  decree  came  down  as  early  as  it 
did,  because  they  had  taken  the  papers  and  gone  away  with  them,  as  I  under- 
stood it 

The  Ghaibman.  The  fact  that  you  yourself  felt  surprised  at  that  time  now 
refreshes  your  memory  about  it?    Is  that  so? 

Mr.  Watson.  Well,  no;  I  would  not  exactly  say  that,  but  I  recall  that  I 
thought  that  we  would  have  a  number  of  days,  perhaps  weeks,  to  examine  this 
matter,  and  the  decree  came  down  so  soon  after  we  had  discussed  it  that  when 
Boland  came  and  told  me,  I  will  admit  that  it  surprised  me  a  little.  I  did  not 
think  it  would  be  handed  down  so  quickly,  but  I  did  not  know  when  the  Judge 
had  heard  the  arguments,  from  what  Boland  told  me.  But  perhaps  when  I 
looked  at  the  record  I  did  know.    I  do  not  recall  now. 

The  Ghaibman.  Did  you  have  any  conversation  with  Judge  Archbald  before 
that  decree  with  respect  to  this  matter? 

Mr.  Watson.  No ;  I  never  had  any  conversation  with  Judge  Archbald,  except 
one  day  I  was  in  his  office,  talking  about  other  matters,  and  I  told  him  that 
the  Bolands  had  employed  me,  and  asked  him  what  the  practice  was  in  the 
United  States  Gommerce  Gourt,  and  whether  they  had  original  or  appellate 
Jurisdiction.  I  never  had  read  the  bill ;  that  is  how  dull  I  was  on  that  subject 
He  told  me  as  best  he  could,  and  I  told  him  that  I  had  a  matter  that  would 
probably  come  up  before  that  court — I  did  not  know ;  we  would  have  to  try  it 
out  before  the  Gommerce  Gommission;  that  Mr.  Boland  had  retained  me,  and 
I  wanted  to  know  what  to  do,  aud  where  we  would  have  to  Jump  if  we  got 
through  with  this.  Finally  I  said  to  him.  '*  I  am  going  to  offer  this  property 
to  some  one  else,  to  some  purchaser."  I  do  not  know  whether  he  inquired,  or 
whether  I  told  him  without  inquiry,  that  I  was  to  offer  it  to  the  Lackawanna. 
In  the  course  of  that  conversation  I  said  to  Judge  Archbald  that  I  regretted 
that  I  never  had  met  Mr.  Loomis.  I  had  met  Mr.  Truesdale,  but  I  never  had 
met  Mr.  Loomis,  and  he  was  at  the  head  of  the  coal  department  So  either  I 
asked  him  to  write  a  letter  or  he  volunteered  to  get  me  acquainted  or  get  me 
in  some  way  to  Mr.  Loomis,  so  that  I  could  talk  with  him.  Now,  that  is  the 
beginning  and  the  end  of  Judge  Archbald,  so  far  as  I  know,  in  this  case. 

The  Ghaibman.  Gan  you  locate  the  time  that  you  had  this  conversation  with 
Judge  Archbald  in  his  office? 

Mr.  Watson.  I  think  it  was  before  they  handed  down  the  decree,  a  day  or  so. 
It  was  right  in  that  time. 

The  Ghaibman.  While  you  were  there  in  the  Judge's  office  was  either  Ghristy 
Boland  or  W.  P.  Boland  sent  for  by  Judge  Archbald? 

Mr.  Watson.  I  have  no  recollection  of  meeting  Ghristy  Boland  or  W.  P. 
Boland  in  Archbald's  office.  I  read  that  in  the  testimony,  and  I  have  no 
recollection  of  it  at  all. 

The  Ghaibman.  You  said  a  while  ago,  I  believe,  that  your  memory  is  not  very 
good  now. 

Mr.  Watson.  Well,  I  said  that  my  memory — I  do  not  intend  to  make  state- 
ments that  are  not  true,  and  I  want  to  remember  them  before  I  make  them. 
Now,  I  will  admit  that  I  have  not  been  as  well  for  a  year  as  I  had  heretofore, 
and  I  find  that  sometimes  I  forget  things. 
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The  Ohaibman.  Do  you  not  think  it  likely  that  you  would  remember  who 
was  present  at  the  conversation  that  you  had  in  Judge  Archbald's  office? 

Mr.  Watson.  I  certainly  would. 

The  Chaibman.  Who  was  there  besides  you  and  the  Judge? 

Mr.  Watson.  When  I  talked  with  Judge  Archbald? 

The  Chaibman.  Yes. 

Mr.  Watson.  Nobody  but  myself  and  Judge  Archbald,  and  I  stood  up.  I  did 
not  even  go  through  the  formality  of  sitting  down.  I  went  in  and  said,  "  Hello," 
or  something  like  that,  and  then  asked  him. 

The  Chairman.  At  that  time,  or  at  any  other  time,  did  Christy  Boland  come 
in  and  participate  in  the  conversation  had  between  you  and  Judge  Archbald? 

Mr.  Watson.  When  you  say  "  any  other  time,"  I  don't  know  that.  There  may 
have  been  sometime,  but  not  in  relation  to  this  case ;  he  never  did. 

The  Chaibman.  I  am  talking  about  this  case. 

Mr.  Watson.  No  ;  no,  sir.  I  think  that  is  a  mistake.  Christy  Boland  never 
was  in  the  office  with  me  in  relation  to  this  case,  in  Judge  Archbald*8  offiCi*  — 
not  to  my  recollection. 

The  Chaibman.  Do  you  not  remember  that  Judge  Archbald  suggested  at  uiac 
time  to  Christy  Boland  that  you  ought  to  have  a  paper  giving  you  a  fee  of  $5,000 
in  case  you  put  the  proposed  deal  through,  the  sale  of  the  property? 

Mr.  Watson.  Well,  that  was  entirely  new  to  me;  and  my  memory  is  good 
enough,  and  always  has  been  good  enough,  so  that  I  would  remember  if  there 
had  been  any  such  solicitude  on  the  part  of  Judge  Archbald  or  anybody  else 
in  my  behalf.  It  is  not  true,  absolutely  false.  There  was  no  such  statement 
ever  made. 

The  Chaibman.  Did  you  ever  get  such  a  paper? 

Mr.  Watson.  I  never  did,  sir — never. 
,    The  Chairman.  Did  you  have  any  understanding  with  the  Bolands  about  the 
fee  that  you  would  get  in  case  the  Marian  Coal  Co.  property  was  sold? 

Mr.  Watson.  Why  a  business  man  that  assumes  to  be  doing  business  comes 
into  my  office,  and  he  wants  to  fix  the  fee,  and  he  does,  and  he  mentions  the 
amount  of  $5,000  for  the  fee.    I  did  not  need  a  paper. 

The  Chaibman.  You  said  "a  business  man." 

Mr.  Watson.  Yes. 

The  Chaibman.  Do  you  mean  by  that  that  Boland  came  into  your  office? 

Mr.  Watson.  Why,  surely. 

The  Chaibman.  And  proposed  to  give  you  a  fee  of  $5,000  if  you  were  success* 
ful  in  negotiating  the  sale  of  the  Marian  Coal  Co.  property? 

Mr.  Watson.  I  do  not  know  that  *'  if  I  were  successful "  was  mentioned  at  all. 
I  don't  think  it  was  at  that  time,  when  he  first  offered  me  the  $5,000. 

Mr.  Wobthington.  Which  Boland? 

Mr.  Watson.  Mr.  C.  G.  Boland.    I  never  talked  with  W.  P.  Boland  about  fees. 

The  CHAIBMAJ7.  But  you  do  remember  that  you  were  to  have  a  fee  of  $5,000? 

Mr.  Watson.  Yes,  sir. 

The  Chaibman.  On  account  of  the  sale  of  that  Marian  Coal  Co.  property? 

Mr.  Watson.  Surely ;  that  is  right,  and  no  other  fee — only  that. 

The  Chaibman.  Mr.  Watson,  will  you  please  look  at  this  paper,  and  see  if 
you  ever  had  the  original  or  a  copy  of  that  paper,  or  ever  saw  the  original  or  a 
copy  of  that  paper  before? 

Mr.  Watson  (after  examining  paper).  I  have  no  recollection  of  ever  seeing 
anything  like  that  before.  There  is  one  part  of  that  paper  that  I  remember 
was  discussed. 

The  Chaibman.  This  paper  reads: 

Scbanton,  Pa.,  August  2S,  1911. 
C.  G.  Boland,  Esq.,  Scranton,  Pa. 

Deab  Sib:  In  reference  to  the  matter  of  G.  M.  Watson  being  taken  Into  the 
case  of  the  Marian  Coal  Co.  against  the  D.,  L.  &  W.,  would  say  in  confirmation 
of  what  I  told  you  heretofore  that  if,  through  the  efforts  of  Mr.  Watson,  a  satis- 
factory settlement  is  brought  about,  the  Marian  Coal  Co.  agrees  to  pay  him 
$6,000  for  such  settlement 

Of  course  Mr.  H.  C.  Reynolds  has  been  in  this  case  from  the  beginning  and 
will  be  attorney  in  it  until  its  final  settlement. 

Very  truly,  yours,  Mabian  Coal  Co., 

,  President. 

This  copy  has  a  blank  and  the  word  **  Presldeit "  underneath ;  but  did  you 
see  a  paper  of  which  this  is  exactly  a  copy  with  the  exception  that  Mr.  W,  P. 
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Boland's  name  Is  omitted  from  this  paper  at  present?    You  say  vou  saw  no  such 
paper? 

Mr.  Watson.  There  Is  one  paragraph  there — I  do  remember  a  conversation  in 
which  Mr.  Reynolds  was  named  as  being  the  attorney  in  the  rate  case.  If  that 
is  what  they  mean.  In  the  rate  case— that  is,  the  matter  before  the  Commerce 
Commission — ^and  Mr.  Reynolds  was  to  receive  some  money  out  of  this  money 
that  I  got  from  the  Lackawanna  if  I  were  to  get  it.  I  know  we  did  talk  about 
that,  and  I  think  the  fee  was  fixed  by  W.  P.  Boland  at  $12,500,  or  something 
like  that.    Now,  that  is  my  recollection  of  it. 

The  Chaibman.  You  were  to  have  a  fee,  then,  from  the  Bolands  for  the  sale 
of  the  Marian  Coal  Co.  property,  but  no  fee  in  the  Interstate  Commerce  Court 
case? 

Mr.  Watson.  Oh,  no ;  It  was  altogether.  It  was  altogether,  but  Mr.  Reynolds 
was  not  their  attorney  in  the  Marian  Coal  Co.  case  in  the  United  States  court. 
Mr.  Reynolds  was  the  attorney  before  the  Interstate  Commerce  Commission. 
Mr.  Donnelly  was  the  attorney  in  the  United  States  court,  and  Mr.  Reynolds 
did  not  appear  there,  so  far  as  I  know. 

The  Chairman.  I  should  like  to  have  you  tell  the  committee  Just  exactly  what 
you  were  employed  to  do. 

Mr.  Watson.  I  was  employed  finally,  after  we  got  down  and  talked  It  all 
over — there  were  a  number  of  meetings  before  we  got  (Jown  to  what  I  was  to  do. 
I  was  to  present  the  rate  claim  to  the  Lackawanna  Railroad,  and  collect  from 
them — ^well,  something  In  the  neighborhood  of  $300,000.  Three  hundred  and 
some  odd  thousand  dollars  was  the  claim,  and  I  whittled  it  down  to  about 
sixty,  and  told  them  that  that  was  all  they  could  get,  if  they  got  anything. 
They  had  some  exemplary  damages,  and  it  piled  up  four  times  the  amount  of 
the  freifi^t,  or  something ^of  that  sort;  and  I  whittled  that  down  to  the  actual 
dahiages  as  allowed  under  the  law,  and  it  amounted  to  about  $60,000,  as  I  re- 
call it.  The  coal  property  was  to  be  $100,000,  and  the  $60,000  made  $161,000 
when  added  together,  and  that  is  what  I  asked  the  Lackawanna  Railroad — 
$161,000. 

The  Chairman.  Did  Judge  Archbald  have  anything  to  do,  by  way  of  sug- 
gestions or  assistance  to  you,  with  your  negotiations  for  the  settlement  of  that 
matter  against  the  Delaware,  Lackawanna  &  Western  Railroad? 

Mr.  Watson.  My  recollection  Is  that  Judge  Archbald  said  he  would  give  me 
an  introduction  to  Mr.  Loomls.    My  recollection  Is  that  Judge  Archbald  did  not 
do  it. 
The  Chairman.  That  he  did  not  do  what? 
Mr.  Watson.  That  he  did  not  give  me  the  introduction. 
The  Chairman.  He  did  not  give  you  the  letter? 

Mr.  Watson.  He  did  not.  I  still  have  a  recollection  that  Judge  Archbald  said 
that  he  had  written  a  letter — that  is,  that  he  told  me  he  had — to  Mr.  Loomls. 

The  Chairman.  Do  you  remember  when  he  told  you  that  that  he  had  writ- 
ten it? 

Mr.  Watson.  It  was  right  after  I  was  over  in  the  office  looking  up  the  record. 
Now,  I  have  an  indistinct  recollection  that  that  Is  what  he  said,  that  he  would 
Introduce  me.  In  the  first  place,  I  never  had  met  Loomls,  and  Loomls  was  com- 
ing to  Scranton  every  two  weeks,  as  remarkable  as  that  may  be,  and  he  was 
around  the  clubs  there;  but  I  never  happened  to  meet  him,  and  I  regretted, 
when  I  was  talking  about  endeavoring  to  make  a  settlement,  that  I  did  not 
know  Mr.  Loomls,  who  was  the  man  we  would  have  to  settle  with.  He  was  at 
tlie  head  of  the  coal  department.  Judge  Archbald  said,  "  Why,  I  know  him  very 
well,  and  I  will  give  you  a  letter  "—something  of  that  sort.  He  never  gave  me 
the  letter.  Now,  whether  he  wrote  a  letter  or  not  I  don't  know ;  but  my  recol- 
lection is  that  he  told  me  that;  but  that  did  not  make  the  meeting,  because  I 
have  a  carbon  copy  of  the  very  letter  that  we  had  the  meeting  on  right  here, 
and  I  know  when  It  happened,  pretty  nearly,  now. 
The  Chairman.  What  is  that  paper  you  have? 
Mr.  Watson.  It  Is  a  carbon  copy  of  a  letter  dated  October  2,  1911. 

ElXHIBIT  86. 

Mr.  E.  E.  LooMis, 

Vice  President  Delaware,  Lackatoanna  rf  Western  Railroad  Co., 

90  West  Street,  New  York  City. 

Dear  Sir:  In  relation  to  a  matter  existing  between  the  Marian  Coal  Co.  and 
your  road  and  coal  department,  and  also  a  claim  against  the  traffic  department 
of.  your  road,  which  I  have  had  under  consideration  here  and  with  which  I  pre- 
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Slime  you  are  more  or  less  familiar,  I  decided,  after  a  conference  with  your  Mr. 
Phillips,  of  the  coal  department,  to  ask  for  a  meeting  with  you  and  the  president 
of  your  road,  Mr.  Truesdale,  if  conyenlent,  at  the  earliest  time  you  could  find 
your  way  clear  to  meet  me,  either  in  New  York  or  Scranton.  If  you  will  kindly 
advise  me,  either  by  wire  or  letter,  I  will  hold  myself  in  readiness  to  meet  you 
on  a  few  hours'  notice. 

I  am,  very  truly,  yours, 

That  is  not  signed,  but  it  is  my  letter,  and  my  carbon  copy. 

The  foregoing  letter  was  subsequently  marked  by  the  stenographer  "  Ex- 
hibit 88." 

The  Oh  AIRMAN.  What  date  Is  that? 

Mr.  Watson.  It  is  dated  October  2,  1911.    . 

The  Ohaibman.  What  did  you  do  after  that  letter?    What  happened? 

Mr.  Watson.  I  think  that  is  when  the  negotiations  began  with  the  Bolnnds. 
I  think  they  came  over,  and  we  talked  it  over,  and  I  told  them  what  I  had  done, 
and,  in  fact,  perhaps  they  Icnew  that  I  was  going  to  do  this,  and  it  was  a  busy 
week  then.  We  talked  a  good  bit  about  it,  because  I  expected  an  answer  to  this 
letter  saying  when  they  would  meet  me,  and  I  expected  that  meeting  would 
take  place  on  the  following  Monday,  because  I  was  advised  by  Mr.  Phillips  that 
Mr.  Ix>omis  would  be  in  Scranton  on  that  day,  Monday  or  Tuesday,  and  there 
was  more  or  less  talk  about  it.  Then,  I  had  gone  into  the  case  far  enough,  if 
you  will  pardon  me,  to  know  that  our  claim  for  damages  on  account  of  the  ship- 
ping charges  was  not  in  good  shape  to  present  to  any  company,  and  that  brought 
the  Bolands  and  myself  together  more  or  less  during  that  week. 

When  we  got  up  to  about  Thursday  or  Friday,  Mr.  C.  G.  Boland  came  in  my 
ofQce,  and  I  called  his  attention  to  the  fact  tiiat  we  would  simply  go  before 
these  people  and  they  would  laugh  us  out  of  the  office;  that  we  would  have 
nothing  to  stand  upon — that  is,  nothing  definite  to  present  to  them — in  relation 
to  the  rate  busines&  He  told  me  then  that  Henry  Meeker,  surviving  executor 
of  the  firm  of  Meeker  &  Co.,  had  a  case  that  they  had  appealed  and  was  going  to 
be  argued  in  the  CJommerce  CJourt,  and  he  could  give  me  very  little  information 
about  it  only  what  the  newspapers  said  or  what  he  had  learned  from  somebody, 
or  what  Mr.  Reynolds  had  said  or  what  somebody  else  had  said,  and  I  could 
get  no  information  about  it.  So  I  said  to  him,  "  Now,  if  my  conclusions  are 
right,  and  Mr.  Loomis  answers  this  letter,  and  Mr.  Loomis  comes  to  Scranton, 
he  will  expect  to  meet  me,  and  I  would  like  to  have  something  to  meet  Mr. 
Loomis  with."  I  said,  "  The  only  orderly  way  to  do  it  is  to  study  the  Meeker 
case,  and  the  only  way  to  study  the  Meeker  case  is  to  get  the  briefs  or  get  the 
record,  and  that  Is  in  Washington." 

C.  G.  Boland  said,  "  Well,  go  down  and  get  it ;  go  down  and  get  it."  After 
some  considerable  talk,  I  think  the  following  morning — I  am  quite  sure  it  was 
the  next  day — he  came  in  and  asked  me  if  I  could  go  to  Washington.  Now. 
as  I  recall  it,  that  was  on  the  6th.  I  won't  say  the  dates,  but  it  was  on  Friday; 
I  remember  that ;  and  I  think  the  6th  day  of  October.  If  I  am  right,  I  sent  a 
telegram  that  day,  and  I  think  that  is  the  day.  Now,  I  sent  that  telegram,  and 
wyote  it  in  my  office  on  the  day  that  It  Is  dated,  for  this  reason :  I  said  to  Mr. 
Boland,  "  It  will  be  Saturday  when  we  go  to  Washington,  and  If  they  do  busi- 
ness in  Washington  as  they  did  10  or  12  years  ago,  when  I  knew  something 
about  it,  they  always  go  away  on  Saturday,  and  we  will  find  the  doors  closed 
and  locked ;  and  how  I  can  get  into  any  clerk's  office  on  Saturday  I  don't  know." 

The  Chaibman.  That  was  in  the  good  old  days. 

Mr.  Watson.  Perhaps,  Judge,  that  might  me.  I  do  not  know  how  that  was. 
I  was  here  more  then  than  I  have  been  in  recent  years.  There  was  some  talk 
about  it,  and  finally  it  was  decided  that  I  would  send  this  telegram  to  Judge 
Archbald.  Now,  I  am  just  as  sure  as  I  am  that  I  am  here  now  that  Mr.  Boland 
suggested  that  I  send  it  to  Judge  Archbald,  because  we  knew  him — we  all  knew 
him,  and  he  was  the  only  man  I  did  know  connected  with  any  of  those  courts 
down  there.  So  I  wrote  that  telegram,  which  I  can  not  exactly  repeat,  but  I 
remember  my  wife  at  that  time  was  down  in  the  Pocono  Mountains  and  1 
wanted  to  spend  as  much  time  as  I  could  with  her,  and  I  did  not  want  to  come 
nwjiy  nnd  be  gone  on  Sunday  or  over  Sunday  without  letting  her  know.  So  I 
wired  Archbald  to  wire  me  if  he  could  meet  me  on  Saturday,  and  to  wire  me  at 
Kast  Stroudsburg,  and  I  went  to  Stroudsburg  that  day.  Now,  I  either  went  to 
Stroiulsburg  at  1.40  or  at  3.40.  because  those  are  the  two  trains  going  down 
there,  nud  the  only  two  after  10  o'clock  in  the  morning,  and  from  there  I  re- 
member taking  an  early  train,  and  I  came  to  Washington. 
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To  go  back,  when  I  got  off  the  train  at  East  Strondsburg  I  recelyed  this, 
which  I  suppose  is  responsive  to  the  telegram  that  I  sent  him.  I  presome  I 
asked  him  what  time  and  place,  or  something  like  that,  I  could  see  him  in 
Washington,  and  he  answered:  ''George  M.  Watson,  East  Stroudsburg."  To 
go  back,  It  is  dated  "  Washington,  D.  C." — "Almost  any  time  you  wish.** 

Mr.  Floyd.  What  day  of  the  month? 

Mr.  Watson.  That  Is  dated  "  10/6/1911." 

The  Chairman.  That  is  the  6th  day  of  October,  1911,  is  it  not? 

Mr.  Watson.  Yes,  sir. 

The  Ghaibman.  If  you  will  hand  me  that,  Mr.  Watson,  the  stenographer  will 
designate  it. 

The  telegram  above  referred  to  was  marked  "  Exhibit  No.  86." 

The  Chairman.  The  envelope  can  be  pinned  to  it 

Mr.  Watson.  This  envelope,  I  judge,  was  addressed  by  the  boy.  I  see  he 
has  tacked  on  20  cents. 

The  Chairman.  Mr.  Watson,  will  you  look  at  this  paper  that  I  have  here? 
It  purports  to  be  a  telegram  dated  October  6,  1911,  and  is  referred  to  in  the 
testimony  heretofore  given  as  "  Exhibit  No.  10-A."  Look  at  that  and  see  if  yoo 
Identify  it 

Mr.  Watson  (after  examining  paper).  Yes,  sir;  that  Is  my  signature.  I 
wrote  it  myself. 

The  Chairman.  How  does  it  read? 

Mr.  Watson.  I  don't  think  I  dated  it,  but  it  was  dated  about  that  day,  I 
iim  sure. 

The  Chairman.  Read  it 

Mr.  Watson.  "Hon.  R.  W.  Archbald" 

The  Chairman.  Begin  with  the  date. 

Mr.  Watson.  The  date  is  October  6,  1911. 

Hon.  R.  W.  Archbalo, 

Judge  Court  of  Commerce,  WtMhinfftont  D.  C: 

Wire  me  Bast  Stroudsburg  what  time  to-morrow  I  can  meet  you  In  Wash- 
ington. 

G.  M.  Watson. 

The  Chairman.  And  you  say  this  telegram  that  you  have  Just  referred  to, 
and  which  is  now  in  the  testimony  as  Exhibit  No.  86,  was  the  reply  to  that 
telegram  that  you  have  just  read? 

Mr.  Watson.  I  Judge  so,  because  it  is  the  only  one  I  received.  It  must  be 
so.    This  is  my  telegram  to  him,  surely. 

The  Chairman.  Yes.  Now,  do  you  not  know,  having  looked  at  this  telegram, 
that  the  same  man  who  signed  "G.  M.  Watson"  to  that  wrote  that  date, 
October  6,  at  the  top  of  that  telegram?    Is  it  not  the  same  handwriting? 

Mr.  Watson.  Well,  it  may  be.     I  would  not  say. 

The  Chairman.  Look  at  It. 

Mr.  Watson.  I  did  not  look  at  it  carefully. 

The  Chairman.  You  are  familiar  with  your  own  handwriting.  Did  you 
write  that  "October  6"? 

Mr.  Watson.  Well,  when  I  look  at  It  again 

The  Chairman.  Look  and  see  if  you  did  not  write  that 

Mr.  Watson.  What  started  me  Is  because  it  is  not  the  same  colored  Ink  as 
the  body  of  the  telegram.  That  is,  it  looks  as  if  it  might  have  been  written 
at  a  different  time.    But  I  have  no  doubt  but  what  I  wrote  "  October  6,"  since 

I  look  at  it  now. 

The  Chairman.  Is  not  that  your  handwriting— "  October  6,  1911"? 

Mr.  Watson.  I  think  so.  I  think  so;  yes.  I  think  that  is  right  It  is  so, 
I  think.    If  not  I  forgot  to  date  it  and  somebody  did  it 

The  Chairman.  Why  did  you  say  awhile  ago  that  you  did  not  think  that  you 
wrote  the  date  there,  "October  6,  1911"? 

Mr.  Watson.  Because  the  Ink  did  not  look  the  same  color  to  me ;  that  is  all ; 
and  I  thought  it  had  been  dated  at  another  time. 

The  Chairman.  Look  now  and  see  if  that  ink  Is  not  colored  exactly  like 
the  "  G.  M.  Watson." 

Mr.  Watson.  Well,  I  did  not  look  at  the  '*  G.  M.  Watson "  enough  to  know. 

The  Chairman.  Perhaps  a  blotter  was  used,  and  it  was  not  spread  on  quite 
so  thickly  in  the  case  of  the  date. 

Mr.  Watson.  Now,  pardon  me  a  moment 

The  Chairman.  See  if  it  is  not  the  same. 
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Mr.  Watson.  I  have  a  little  mist  here ;  I  will  wipe  my  glasses,  and  then  I  can 
look  at  that  more  carefully.  I  am  an  expert  on  handwriting,  and  I  can  tell  that 
in  about  a  minute,  as  it  impresses  me,  anyhow.  [After  examining  paper.] 
Well,  on  reflection,  I  would  say  that  it  was  the  same  color  and  written  at  the 
same  time. 

The  Ohaibman.  The  whole,  every  word,  from  start  to  finish? 

Mr.  Watson.  Well,  the  bo<^  of  the  telegram  looks  darker  to  me,  but  I 
wrote  It 

The  Chaibman.  The  body  of  the  telegram  Is  darker  than  your  signature.  Is  It 
not? 

Mr.  Watson.  It  is  darker  than  my  signature  and  darker  than  "  October  6." 

The  Chairman.  The  "October  6  "  and  your  signature  seem  to  be  exactly  the 
same  shade  or  color. 

Mr.  Watson.  They  do;  the  same  shada  Oh,  there  Is  no  question  about  this 
telegram,  Judge.    I  wrote  it    It  was  written  in  my  oflice  and  handed  to 

The  Chaibman.  I  did  not  think  so,  but  you  expressed  a  little  doubt  in  the 
beginning. 

Mr.  Watson.  There  Is  no  question  at  all  about  it. 

The  Chaibman.  I  did  not  know  how  material  it  was;  but  still  I  thought  It 
was  well  enough  to  have  you  bring  out  what  Is  manifestly  the  truth  about  it. 

Mr.  Watson.  There  is  no  question  at  all  about  It 

The  Chaibman.  Now,  you  say  that  one  of  the  Bolands  talked  to  you  before 
that  decree  was  rendered  about  the  Meeker  case,  did  he  not? 

Mr.  Watson.  I  think  they  did;  I  think  they  talked  about  the  Meeker  case 
from  the  time  that  William  Roland  came  in  the  case;  he  talked  very  fre- 
quently. 

The  Chaibman.  At  the  first  conversation  that  the  Bolands  had  with  you 
about  your  employment  did  they  not  discuss  the  Meeker  case  with  you?  Is  not 
that  what  you  said? 

Mr.  Watson.  I  think  not 

The  Chaibman.  When  did  they  discuss  the  Meeker  case? 

Mr.  Watson.  When  Mr.  W.  P.  Boland  came  over,  when  we  were  talking 
about  it 

The  Chairman.  When  was  that? 

Mr.  Watson.  Oh,  within  two  or  three  days. 

The  Chaibman.  That  was  before  the  decree  was  rendered  in  the  Marian  Coal 
Co.  case? 

Mr.  Watson.  I  would  say  so. 

The  Chaibman.  When  and  where  was  the  Meeker  case  decided? 

Mr.  Watson.  Really,  I  do  not  know.  I  got  the  books  down  there  on  the  6th 
of  October,  and  my  recollection  Is  that  it  was  argued  on  the  8th  of  October. 

The  Chaibman.  Argued  where? 

Mr.  Watson.  In  the  Commerce  Court.  I  got  these  books  from  the  clerk  or  a 
deputy  marshal  or  somebody  who  gave  them  to  me  down  in  the  office  thera 
and  I  brought  them  along.  I  remember  reading  it  a  day  or  so  after  I  had  been 
down  here  that  it  was  argued;  and  IL  was  in  the  New  York  papers. 

The  Chaibman.  Had  it  been  decided  when  Boland  mentioned  the  Meeker 
case  to  you? 

Mr.  Watson.  Had  it  been  decided  how? 

The  Chaibman.  Had  the  Meeker  case  been  decided  by  the  Commerce  Court? 

Mr.  Watson.  My  recollection  is,  from  the  examination  that  I  made  and 
from  what  he  said  to  me,  that  the  Interstate  Commerce  Commission  had  found 
In  favor  of  Meeker  and  that  the  railroad  company  had  taken  an  appeal. 

The  Chaibman.  To  what  court? 

Mr.  Watson.  To  the  Interstate  Commerce  Court,  I  presume,  you  know.  I 
did  not  know  then. 

The  Chaibman.  Do  you  remember  the  status  of  that  case  before  the  Com- 
merce Court  at  that  time? 

Mr.  Watson.  I  do  not. 

The  Chaibman.  You  do  not  know  when  the  decision  of  the  Meeker  case  was 
reached  in  the  Commerce  Court,  do  you? 

Mr.  Watson.  I  do  not.  I  think,  though — well,  I  do  not  know  as  to  the  de- 
cision. I  know  the  argument  was  a  few  days  after  I  was  here.  The  case  was 
urgued,  because  I  remember  seeing  it  in  the  newspaper. 

The  Chaibman.  Did  you  not  say  you  came  down  here  to  learn  something 
jtbout  the  Meeker  case? 

Mr.  Watson.  I  came  down  to  find  out  what  had  been  done.  I  did  not  know 
what  the  Interstate  Commerce  Court  had  done,  except  some  little  stuff  you 
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would  read  in  a  newspaper,  and  I  thought  I  could  get  the  record,  and  when 
I  came  they  gave  me  these  books. 

The  Chairman.  Did  yon  then  find  out  what  had  been  done  in  the  Commerce 
Court? 

Mr.  Watson.  Why,  surely.  It  was  on  appeal,  waiting  to  be  argued.  These, 
I  take  it,  are  the  paper  books  containing  the  case  and  its  history. 

The  Chaibman.  Did  you  ever  have  any  other  conversation  with  Judge  Arch- 
bald  about  this  case  of  the  Marian  Coal  Co.  other  than  that  you  have  men- 
tioned? 

Mr.  Watson.  I  have  seen  Judge  Archbald  so  Infrequently  that  I  can  not 
recall  what  we  did  talk  about.  He  has  been  down  here,  and  comes  up  on  a 
flying  visit,  and  I  may  meet  him  and  talk  about  something,  but  I  do  not  recall 
having  talked  with  him  about  this  case.  It~ seems  to  me,  though,  that  there 
was  something  said  one  time  about  my  efforts  with  the  Lackawanna ;  but  what 
It  was  I  could  not  gather  now  to  tell  you. 

The  Chairman.  Mr.  Webb  desires  to  ask  you  some  questions. 

Mr.  Webb.  Mr.  Watson,  have  you  a  letter  from  the  Judge  stating  that  thlsr 
whole  transaction  was  ofiC  and  could  not  be  settled? 

Mr.  Watson.  Have  I? 

Mr.  Webb.  Yes. 

Mr.  Watson.  No,  no. 

Mr.  Webb.  Did  you  ever  get  such  a  letter? 

Mr.  Watson.  No. 

Mr.  Webb.  Did  you  ever  receive  a  letter  from  Judge  Archbald  in  your  life 
in  reference  to  this  matter? 

Mr.  Watson.  No;  I  did  not  know  that  Judge  Archbald  knew  it  was  off, 
really.  I  did  not  know  that  he  knew  that  I  had  failed.  I  never  knew  that — 
that  he  knew  it — unless  I  told  him  casually.  I  never  knew  that  he  knew  it. 
I  knew  that  I  had  failed,  but  I  did  not  know  that  he  knew  it. 

Mr.  Webb.  You  know  C.  G.  Boland,  do  you  not,  Mr.  Watson? 

Mr.  Watson.  Yes;  I  know  him  very  well — that  is.  I  thought  I  did.  I  do  not 
know  whether  I  do  or  not. 

Mr.  Webb.  How  Is  that? 

Mr.  Watson.  I  thought  I  knew  him  very  well,  but  I  do  not  know. 

Mr.  Webb.  You  think  he  is  as  good  a  man  as  you  have  in  your  county,  do 
yon  not?    Is  he  not  a  good  man,  a  man  of  good  character? 

Mr.  Watson.  I  would  rather  not  make  comparisons. 

Mr.  Webb.  Is  he  not  a  man  of  good  character? 

Mr.  Watson.  I  do  not  know. 

Mr.  Webb.  You  do  not  know?  But  It  is  your  word  against  his  now,  and  you 
have  admitted  here  in  the  beginning  that  your  memory  is  weak. 

Mr.  Watson.  I  did  not  say  any  such  thing. 

Mr.  Webb.  And  that  for  the  last  year  you  can  not  recollect  things;  they  are 
rather  hazy  to  you,  I  thought  you  said. 

Mr.  Watson.  I  did  not  say  my  memory  was  weak. 

Mr.  Webb.  What  did  you  say  about  your  memory? 

Mr.  Watson.  I  said  I  did  not  remember  as  well  as  I  did  once. 

Mr.  Webb.  Then  it  is  weaker  than  it  was  once? 

Mr.  Watson.  Yes ;  but  I  had  a  memory  once  that  I  did  not  have  to  have  dis- 
counted in  any  way. 

Mr.  Webb.  It  is  not  as  good  as  it  was,  then? 

Mr.  Watson.  Perhaps  it  is  when  I  get  fired  up  a  little ;  I  think  It  Is  Just  as 
good  as  it  was  then. 

Mr.  Webb.  Well,  let  us  get  fired  up,  then. 

Mr.  Watson.  I  think  I  can  recall  everything  that  happened  in  my  life  right 
now ;  but  it  will  take  an  effort  to  do  it,  and  if  I  go  moving  along,  why,  perhaps 
I  may  make  a  mistake.  I  might  get  twisted  on  a  date;  I  don't,  know  how 
that  would  be.  But  I  will  remember  you  as  long  as  I  live;  that  is,  unless 
something  happens  to  me  that  has  not  yet.  I  have  a  very  good  recollection  of 
faces  and  facts. 

Mr.  Webb.  That  is  because  you  are  fired  up  now.  A  week  from  now  yon 
might  not 

Mr.  Watson.  No,  sir;  I  am  not  fired  up.  You  never  saw  me  When  I  was 
illuminated. 

Mr.  Webb.  When  you  are  what? 

Mr.  Watson.  When  I  get  a  littlo  bit  excited  on  these  matters  sometimes  I 
say  things. 
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Mr.  Webb.  I  hope  you  will  not  get  excited  here. 

Mr.  Watsow.  I  will  not,  sir;  I  have  too  much  respect  for  the  committee. 
Mr.  Webb.  I  do  not  care  how  many  things  you  remember,  just  so  you  remem- 
ber them. 

Mr.  Watsow.  Yes,  sir. 

Mr.  Webb.  The  thing  I  am  getting  at  Is  that  Mr.  G.  6.  Boland,  who  you  say 
yon  thought  was  a  man  of  good  character  until  this  Investigation,  testified  that 
Judge  Archbald  told  him  over  the  telephone  to  come  over  to  his  office,  and  when 
he  went  over  to  his  office  you  and  he  were  there  talking  together  and  discussing 
tills  very  transaction;  that  something  was  said  about  the  fee,  and  you  men* 
tioned  $5,000  as  being  a  proper  fee,  and  the  Judge  assented,  saying  that  tiiat  was 
about  right,  and  that  you  and  he  went  down  to  this  attorney — ^what  was  the 
name  of  that  attorney?  Anyway,  It  was  suggested  by  Judge  Archbald  that  that 
statement  ought  to  be  put  In  writing,  and  thereupon  it  was  put  In  writing.  Now, 
do  yon  say  that  Is  absolutely  false? 

Mr.  Watson.  I  say  that  It  Is  absolutely  false,  and  I  never  heard  of  It  In  my 
life  until  I  saw  something  of  It  in  this  record,  and  heard  it  here  to-day — ^never. 
It  could  not  have  happened.  Now,  I  qualify :  I  don't  mean  to  say  that  I  did  not 
meet  C.  6.  Boland  in  Judge  Archbald*s  office,  because  that  is  a  thing  that  I 
would  not  make  note  of.  It  may  have  happened,  sometime,  that  I  met  him 
there.  It  may  have  happened  that  he  was  there  about  this  particular  time. 
But  the  latter  part  of  that  question,  Uiat  there  was  ever  a  discussion  In  the 
presence  of  Judge  Archbald  about  my  fee — either  I  was  dumb  and  deaf,  or  It 
never  happened  there. 

Mr.  Webb.  Did  Mr.  C.  G.  Boland  ever  come  Into  the  Judge's  office  and  find  you 
and  the  Judge  together? 
Mr.  Watson.  C.  G.  Boland? 

Mr.  Webb.  Yes;  C.  G.  Boland,  the  man  we  are  talking  about  now.    Do  yon 
swear  that  you  and  Judge  Archbald  were  never  together  In  his  office  when  C.  G. 
Boland  came  In  and  found  you  there  together? 
Mr.  Watson.  You  say  "never  together"? 
Mr.  Webb.  Yes ;  at  any  time. 

Mr.  Watson.  I  supiwse  I  have  been  in  Judge  Archbald's  office  a  thousand 
times.  I  have  been  practicing  law  for  a  good  many  yeara  Judge  Archbald  was 
a  Judge  up  there  for  28  years. 

Mr.  Webb.  Do  you  think  that  Is  answering  my  question? 
Mr.  Watson.  No;  but  you  aay,  "Did  I  ever"? 
Mr.  Webb.  Yes. 

Mr.  Watson.  Well,  now,  I  don't  know  but  what  Boland  was  there  a  hundred 
times  In  Judge  Archbald's  office  when  I  was  there;  but  at  this  particular  time 
I  have  no  recollection  of  meeting  Boland  In  Judge  Archbald's  office,  and  I  am 
positive  that  he  never  was  there. 

Mr.  Webb.  Do  you  remember  your  ever  being  in  Judge  Archbald's  office  in 
company  with  him,  and  G.  G.  Boland  coming  into  the  office  at  that  time? 
Mr.  Watson.  No  ;  I  do  not. 

Mr.  Webb.  Then  U  could  not  have  been  100  times? 

Mr.  Watson.  Well,  I  say,  I  don't  know  but  what  he  may  have  come  In  the 
office  while  I  was  there,  sometimes,  but  In  regard  to  this  particular  time  I  don't 
remember  It  If  he  did.  But  I  would  not  deny  it  jf  Mr.  Boland  said  that  some 
time  he  had  met  me  there.    Maybe  he  did. 

Mr.  Webb.  Then  maybe  it  was  about  the  time  this  suit  was  being  discussed. 
Mr.  Watson.  It  was  not,  because  there  never  was  any  such  discussion ;  and  if 
this  discussion  was  a  part  of  that  visit,  it  is  not  so. 
Mr.  Webb.  Did  you  and  the  Judge  discuss  it  then? 
Mr  T^ATSON.  Never. 

Mr!  Webb.  What  did  you  go  to  see  him  for,  then? 
Mr.  Watson.  Judge  Archbald? 
Mr.  Webb.  Yes.  of  course — Judge  Archbald. 
Mr.  Watson.  Now,  sir,  I  will  tell  you  what  I  went  to  see  him  for. 
Mr.  T^EBB.  Let  us  hove  it. 

Mr.  Watson.  I  tried  to  say  to  you  that  I  went  over  there  to  get  at  the 
records,  to  find  out  the  status  of  the  Peale  case.  Now,  that  is  what  I  went  to 
the  Federal  building  for  that  day. 

Mr.  Webb.  And  C.  G.  Boland  had  suggested  that  you  go  there? 
Mr.  Watson.  He  had. 
Mr.  Webb.  That  Is  right? 
Mr.  Watson.  He  had. 
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Mr.  Webb.  And  you  went  over  to  get  it  from  the  judge  instead  of  from  the 
derk? 

Mr.  Watson.  I  did  not. 

Mr.  Webb.  What  did  you  go  for?  You  just  said  that  that  is  what  you  went 
for,  did  you  not? 

Mr.  Watson.  I  said  I  went  to  the  building  for  that  purpose. 

Mr.  Webb.  The  building? 

Mr.  Watson.  Yes,  sir. 

Mr.  Webb.  Could  you  nor  get  In  the  building  without  going  to  the  judge's 
office? 

Mr.  Watson.  Yes,  sir. 

Mr.  Webb.  What  did  you  go  to  the  judge's  office  for? 

Mr.  Watson.  Well,  I  might  possibly  go  in  and  say,  **  Hello,"  or  something 
like  that  A  man  that  I  knew  well,  I  might  go  in  and  say  '*  Qood  morning,  sir.** 
I  might  go  in  and 

Mr.  Webb.  Did  you  say  "Hello"  or  "Good  morning"? 

Mr.  Watson.  Well,  sir,  I  can  not  recall;  I  do  not  recall  that  I  went  to  bis 
office  that  morning;  but  if  I  did  go  there  I  went  there  In  a  friendly  way.  I 
probably  went  there  toask  him  or  to  say  to  him  that  I  had  to  bring  this  matter 
before  the  Ijicka wanna  and  ask  him  if  he  could  give  me  a  letter  of  introduction 
or  something.    Maybe  I  did. 

Mr.  Webb.  Why  did  you  want  a  letter  of  introduction  from  Judge  Archbald« 
who  then  had  a  case  pending  in  the  Ck)mmerce  Court  In  which  the  Lackawanna 
Railroad  Co.  was  a  defendant?  Why  did  you  want  a  letter  from  Judge  Arch- 
bald  to  this  man  Loomis? 

Mr.  Watson.  This  Peale  case  was  not  in  the  United  States  Commerce  Court 
first,  therefore  I  don't  know  that  I  went  to  Judge  Archbald's  office  for  that 
purpose,  but  I  believe  I  said  to  Judge  Archbald — this  is  my  recollection  of  it 
now — that  I  regretted  that  I  did  not  know  Mr.  Loomis ;  and  he  said,  "  I  know 
him,  and  will  either  give  you  a  letter  or  I  will  speak  to  Mr.  Loomis,  or  I  will  do 
something  so  that  you  can  meet  him." 

Mr.  Webb.  Was  that  the  first  time  the  judge  had  ever  written  a  letter  intro- 
ducing you  to  a  prospective  purchaser  or  litigant? 

Mr.  Watson.  I  do  not  think  he  ever  wrote  a  letter  Introducing  me  to  any 
purchaser. 

Mr.  Webb.  Before  that  time? 

Mr.  Watson.  Never,  that  I  recall.  I  don't  know  that  he  ever  wrote  any 
letters  for  me. 

Mr.  Webb.  This  Is  the  first  transaction  of  this  particular  kind  that  you  ever 
had  with  the  judge? 

Mr.  Watson.  Of  what  kind? 

Mr.  Webb.  Settling  suits  for  litigants  out  of  court  or  trying  to  sell  properties 
that  were  In  litigation. 

Mr.  Watson.  It  Is  the  first  time  I  ever  tried  to  settle  a  suit  of  this  kind  out 
of  court,  yes;  so  then  he  could  not  have  helped  me. 

Mr.  Webb.  I  understand.  You  need  not  argue  the  case  for  the  judge;  counsel 
will  do  that. 

Mr.  Watson.  What  judge? 

Mr.  Webb.  The  first  man,  though,  that  you  went  to  see  after  this  matter  was 
put  In  your  hands  was  Judge  Archbald;  Is  not  that  true? 

Mr.  Watson.  No,  sir;  it  is  not. 

Mr.  WfeBB.  Whom  did  you  go  to  see? 

Mr.  Watson.  I  went  to  see  Mr.  Searle,  who  was  clerk  of  the  court.  I  think 
Mr.  Searle  was  clerk;  If  not,  Mr.  Scharr.  I  went  in  the  office  to  look  at  the 
record  of  the  Peale  case  and  see  where  It  was. 

Mr.  Webb.  And  then  from  there  did  you  go  to  the  judge's  office? 

Mr.  Watson.  The  chances  are.  If  I  went  to  the  judge's  office  that  day,  that 

I  did. 

Mr.  Webb.  "The  chances  are,  if  you  went"?    That  Is  not  very  definite. 

Mr.  Watson.  That  particular  day  I  don't  know  whether  I  Went  or  not. 

Mr.  Webb.  If  you  will  get  "  fired  up"  a  little,  you  may  remember  it 

Mr.  Watson.  I  can  not  recall  whether  I  went  to  the  judge's  office  that  day — 
an  office  that  I  go  into  very  frequently,  In  a  building  that  I  am  in  every  day. 
I  can  not  recall  that. 

Mr.  Webb.  Do  you  know  whether  you  went  to  the  clerk's  office  before  you 
saw  the  judge  or  not? 

Mr.  Watson.  I  am  quite  sure  that  I  did 
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Mr.  Webb.  Would  you  not  want  to  get  an  introduction  to  Mr.  Loomis  before 
you  began  to  look  up  the  case? 

Mr.  Watson.  I  don't  think  It  would  be  necessary  for  me  to  do  that. 

Mr.  Webb.  Can  you  tell  when  it  was  you  saw  the  jud£^  when  you  discussed 
this  case? 

Mr.  Watson.  It  may  have  been  that  day,  and  it  may  have  been  the  next  day, 
or  it  may  have  been  the  next  day.  It  was  within  two  or  three  days  of  the  time 
that  I  went  to  the  clerk's  office.  It  may  have  been  the  day  I  went  to  the  clerk's 
office. 

Mr.  Webb.  Did  you  ever  tell  him  what  fee  you  were  going  to  get  out  of  it? 

Mr.  Watson.  I  do  not  think  I  ever  spoke  of  the  fee  to  h^m  in  my  life. 

Mr.  Webb.  Will  you  swear  you  did  not? 

Mr.  Watson.  I  think  so ;  yes.  sir.    I  can  swear  to  that. 

Mr.  Webb.  You  think  you  will  swear  to  It? 

Mr. Watson.  Yes,  sir;  I* can  swear  to  It. 

Mr.  Webb.  That  you  never  mentioned  the  fee  to  him  ? 

Mr.  Watson.  Not  that  I  recall.  I  can  not  recall  ever  talking  with  him  about 
fees. 

Mr.  Webb.  Your  memory  is  all  right  now,  is  It? 

Mr. Watson.  It  is  all  right  on  fees;  yes.  When  you  say  "fees"  to  me  I 
remember  it. 

Mr.  Webb.  How  long  have  you  known  Williams  Intimately? 

Mr.  Watson.  Well.  I  don't  know  him  Intimately  now.  I  know  him  as  a  man 
that  I  have  met  on  the  street.  I  have  talked  with  him  to  say  "  Good  morning," 
and  he  has  said  that  same  thing  to  me  for  years.  I  knew  him  when  he  worked, 
I  think,  for  the  Lackawanna,  and  perhaps  for  the  Joneses. 

Mr.  Webb.  Did  not  one  of  the  Bolands  tell  you  that  Mr.  Williams  had  sug- 
gested you  as  a  proper  person  to  carry  on  this  transaction? 

Mr.  Watson.  That  Mr.  Williams  had  suggested  me? 

Mr.  Webb.  Yes. 

Mr.  Watson.  No;  I  am  sure  of  that.  Mr.  Williams  would  not  appeal  to  me, 
anything  that  he  might  say. 

Mr.  Webb.  The  Bolands  say  that  you  would  not  appeal  to  them,  either,  as 
a  lawyer.  • 

Mr.  Watson.  Well,  that  may  be. 

Mr.  Webb.  They  say  the  reason  why  they  got  you  was  because  Williams  had 
suggested  you. 

Mr.  Watson.  They  thought  I  was  a  friend  of  Williams's? 

Mr.  Webb.  I  do  not  know  what  they  thought     s^ 

Mr.  Watson.  Oh,  I  see. 

Mr.  Wbbb.  Did  either  one  of  the  Bolands  tell  you  that  they  bad  come  to  you 
on  account  of  what  Williams  had  told  them? 

Mr.  Watson.  They  did  not. 

Mr.  Webb.  They  did  not? 

Mr.  Watson.  No,  sir.  The  Bolands  never  have  attempted  to  insult  me  in 
my  own  town,  and  if  they  would  come  with  any  such  statement  as  that  I  have 
a  way  of  getting  them  out  of  my  office  very  quickly. 

Mr.  Webb.  Do  you  mean  you  would  have  been  insulted  if 

Mr.  Watson.  If  anyone  would  come  to  me  and  talk  about  my  being  associated 
with  Ed.  Williams  upon  any  subject  I  would  deny  It,  sir. 

Mr.  Webb.  The  judge  seems  to  have  associated  somewhat  with  Williams,  and 
he  was  not  insulted. 

Mr.  Watson.  I  can  not  help  Judge  Archbald's  picking  his  associates;  it  Is 
none  of  my  business. 

Mr.  Webb.  But  you  pick  yours  outside  of  Williams? 

Mr.  Watson.  I  do.  sir.  I  just  push  those  gentlemen  off  to  one  side.  They 
can't  do  business  with  me. 

Mr.  Webb.  So  if  Williams  suggested  you  were  a  good  lawyer  to  fix  up  this 
matter,  he  was  "butting  in"? 

Mr.  Watson.  Well.  I  suppose  I  would  deny  it 

Mr.  Webb.  You  would? 

Mr.  Watson.  Maybe  so ;  I  don't  know. 

Mr.  Webb.  I  will  not  disagree  with  you  on  that 

Mr.  Watson.  I  have  always  managed  to  keep  the  wolf  from  the  door  up  there 
without  associating  with  him. 

Mr.  Webb.  When  was  the  Federal  court  established  at  Scranton? 
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Mr.  Watson.  I  ought  to  know ;  I  got  clubbed  around  pretty  well  at  that  time. 
It  was  about  12  years  ago,  I  would  say. 

Mr.  Webb.  Is  that  as  definitely  as  you  can  say?    Was  it  in  1900? 

Mr.  Watson.  I  will  tell  you.  The  bill  was  signed  on  the  4th  day  of  March^ 
1901,  I  think. 

Mr.  Webb.  Then  that  is  when  it  was  established. 

Mr.  Watson.  Now  we  will  get  back  to  dates.  I  believe  Judge  Archbald  was 
appointed  the  next  day  or  so,  and  he  took  his  seat  on  the  bench  as  soon  as  he 
could  thereafter.  Now,  that  is  my  recollection  of  it.  I  remember  I  was  in  this 
city  when  the  bill  was  signed. 

Mr.  Webb.  Were  yod  a  candidate  for  the  judgeship? 

Mr.  Watson.  Not  seriously.    I  had  gotten  that  taken  out  of  my  blood  before^ 

Mr.  Webb.  You  were  Just  in  a  receptive  mood?  You  would  have  taken  it  if 
it  had  been  thrust  upon  you? 

Mr.  Watson.  Well,  I  had  been  at  one  time;  yes.  I  had  been  quite  receptive 
np  to  a  certain  time. 

Mr.  Webb.  There  has  been  a  very  small  docket  there  ever  since,  has  there 
not?    It  has  been  a  very  small  court,  with  very  small  litigation? 

Mr.  Watson.  Oh,  I  would  not  want  to  belittle  the  court;  no;  I  would  not 
say  that.  I  would  not  say  it  was  a  small  court,  for  they  have  had  some  very — 
well,  some  important  litigation,  at  least. 

Mr.  Webb.  What  is  the  most  important  litigation  you  ever  had  in  that  court? 

Mr.  Watson.  In  that  court?  Well,  sir,  I  don't  like  to  say  what  I  have  done 
in  that  court.  I  defended  a  man.  by*appointment,  for  selling  whisky  to  Indiana 
That  is  one  case  I  had  there.  That  was  a  very  important  matter.  As  a  matter 
of  fact,  I  have  not  practiced  in  the  Federal  court  since  Judge  Archbald  has  been 
on  the  bench. 

Mr.  Webb.  Then  you  have  been  thrown  with  him  very  little  in  a  legal  way? 

Mr.  Watson.  Well,  there  were  reasons  why  I  did  not  at  that  time.  I  don't 
care  to  discuss  them  here.    They  were  personal  reasons. 

Mr.  Webb.  You  have  had  very  little  practice  in  that  court,  and  the  only  case 
you  can  remember  is  that  of  defending  a  man  for  selling  whisky  to  Indians? 

Mr.  Watson.  No;  I  have  tried  half  a  dozen.  I  have  tried  a  dozen  cases 
there,  perhaps.*   I  do  not  recall  them  now. 

Mr.  Webb.  Were  all  of  them  liquor  cases? 

Mr.  Watson.  I  remember  one  case,  somebody  against — it  was  a  small  matter, 
anyhow.  I  think  I  tried  an  insurance  case  there;  not  very  much.  I  have  not 
tried  fis  many  cases  in  the  United  States  court  since  Archbald  has  been  there  as 
I  did  before.    I  was  trying  quite  a  good  bit  there  before  that  time. 

Mr.  Webb.  There  was  no  court  there? 

Mr.  Watson.  Oh,  yes,  there  was---oh,  yes.  That  court  was  established  about 
25  years  ago— 23  or  24  years  ago. 

Mr.  Webb.  Was  it  abolished? 

Mr.  Watson.  It  wns  not.  The  court  came  there  from  Pittsburgh  and  met 
and  had  its  regular  terms  in  Scranton  for  a  number  of  years. 

Mr.  Webb.  Oh,  yes;  but  they  did  not  have  a  Judge? 

Mr.  Watson.  They  did  not  have  a  Judge;  no. 

Mr.  Webb.  When  you  went  to  see  the  Judge  did  you  ask  him  to  write  yon  a 
letter  to  Ixiomis,  or  did  he  volunteer  it?    "Fire  up"  a  little  on  that  point 

Mr.  Watson.  I  could  not  tell  you  that. 

Mr.  Webb.  That  is  very  important  for  us  to  know. 

Mr.  Watson.  I  could  not  tell  you  whether  he  volunteered  it  or  not;  but, I 
think  that  the  statement  I  made,  that  I  did  not  know  Mr.  Loomls,  brought 
forth  some  response  from  Judge  Archbald.  It  was  either  that  "I  know  him 
very  well,"  or  "  He  comes  here  very  frequently,"  and  I  asked  him  to  write  that 
letter  for  me,  or  he  said.  "  I  will  introduce  you  to  him."  or  something  like  that. 

Mr.  Webb.  He  never  introduced  you  to  him,  anyway? 

Mr.  Watson.  He  never  did.  He  may  have  written  the  letter.  I  don't  know 
how  thflt  was. 

Mr.  Webb.  Did  be  write  the  letter? 

Mr.  Watson.  Well,  now.  I  don't  know. 

Mr.  Webb.  Did  he  ever  tell  you  he  had  written  it? 

Mr.  Watson.  I  think  he  hns  said  something  about  writing  a  letter. 

Mr.  Webb.  You  are  sure  about  that,  are  you? 

Mr.  Watson.  Yes;  I  am  quite  sure  that  he  told  me  he  had  said  somethinf^ 
to  Ix>omis.  Now,  he  either  told  me  he  met  Loomls  or  he  had  written  a  letter 
to  him. 

Mr.  Webb.  That  be  had  met  Loomis? 
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Mr.  Watson.  He  told  me  one  or  the  other  of  those  things.  I  can*t  recall  now 
whether  it  was  meeting  Loomis  or  whether  he  wrote  the  letter  to  him. 

Mr.  Webb,  You  explained  what  you  wanted  to  do  to  the  Judge;  you  explained 
to  him  that  you  wanted  some  intercession,  or  wanted  to  meet  Loomis;  you 
explained  that  you  wanted  to  sell  or  unload  this  conl  washery  on  the  Ijack- 
awanna  Railroad  and  settle  the  Commerce  Commission  case,  and  that  you 
needed  Loomis's  influence,  or  you  had  to  reach  Loomis  in  some  way  or  other? 

Mr.  Watson.  To  put  it  in  that  way,  I  don*t  thinlt  I  did. 

Mr.  Webb.  Is  that  the  substance  of  it? 

Mr.  Watson.  It  was  substantially  this:  That  I  needed  an  introduction,  or 
at  least  I  thought  I  did,  to  Mr.  Loomis;  and  I  could  have  had  it  from  a  hun- 
dred men  in  Scranton  Just  as  well  as  from  Judge  Archbald. 

Mr.  Webb.  Ton  say  you  Journeyed  all  the  way  from  Scranton,  Pa.,  down 
bere,  to  get  these  few  little  paper  boolcs? 

Mr.  Watson.  Yes,  sir;  I  did. 

Mr.  Webb.  And  telegraphed-  Judge  Archbald  before  you  would  come? 

Mr.  Watson.  Yes,  sir;  I  did. 

Mr.  Webb.  Did  you  think  he  was  the  custodian  of  papers  of  that  kind? 

Mr.  Watson.  I  knew  he  was  not. 

Mr.  Webb.  You  knew  he  was  not? 

Mr.  Watson.  Yes,  sir. 

Mr.  Webb.  What  did  you  want  to  know  if  he  was  in  Washington  for,  and  if 
be  could  meet  you  at  a  certain  hour? 

Mr.  Watson.  I  did  not  say  a  certain  hour,  I  think. 

Mr.  Webb.  You  wanted  to  know  what  time,  what  hour,  he  could  meet  you; 
did  you  not? 

Mr.  Watson.  I  don't  know  that  I  did.  I  asked  if  be  could  meet  me — ^what 
day ;  if  he  would  be  here  that  day,  Saturday.  I  didn't  know  what  time  I  would 
get  here. 

Mr.  Webb.  Your  language  is:  ''Wire  me  East  Stroudsburg  what  time  to- 
morrow I  can  meet  you." 

Did  you  think  that  telegram  was  necessary  to  know  what  time  you  could 
meet  him  to  get  those  two  little  paper  books  you  speak  of  there? 

Mr.  Watson.  Yes;  I  thought  so. 

Mr.  Webb.  Those  briefs? 

Mr.  Watson.  Yes,  sir;  I  thought  so. 

Mr.  Webb.  Why  did  you  not  write  down  here  and  get  them,  and  saye  a 
whole  lot  of  expense  and  time? 

Mr.  Watson,  ftecanse  I  expected  to  meet  Mr.  'Trueadale  and  Mr.  TiOomis  on 
Monday,  and  this  was  on  Friday,  and  I  could  not  get  the  books  back  there  In 
time,  and  I  wanted  to  famillarlase  m3'self  wttli  the  Meelcer  case  so  that  I  could 
talk  rates.  I  never  had  had  anyone  with  intelligence  enough  to  talk  about  the 
rates  to  me. 

Mr.  Webb.  What  did  you  want  to  see  Judge  Archbald  in  connection  with  It 
for?  Could  you  not  go  to  see  Truesdule — he  was  president  of  the  road,  was 
lie  not? 

Mr.  Watson.  Yes,  sir. 

Mr.  Webb.  What  did  yon  want  to  come  down  here  and  see  Judge  Archbald 
for? 

Mr.  Watson.  I  think  Mr.  Boland — Mr.  C.  G.  Boland — suggested  that  we  wire 
Judge  Archbald,  because  I  said  I  knew  no  one  connected  with  the  court 

Mr.  Webb.  You  honestly  did  not  think  you  could  get  Into  the  court  and  get 
these  records  without  the  Judge  being  here? 

Mr.  Watson.  I  did  not,  on  Saturday;  no;  I  did  not  think  so. 

Mr.  Webb.  On  Saturday? 

Mr.  Watson.  No.  And  I  want  to  say  right  now  to  you  that  there  was  only 
one  man  there  in  that  place  when  f  went  there,  except  Judge  Archbald— only 
one  man,  floating  around  there,  doing  something,  and  I  don't  know  wliat  bis 
business  was.  Finally  another  man  came  in,  and  the  Judge  called  htm  In  and 
Introduced  him  to  me,  either  as  the  clerk  or  a  marshal  or  a  deinity  somebody, 
and  then  I  asked  him  about  these  t>ook8,  and  he  went  in  and  got  them. 

Mr.  Webb.  You  asked  whom? 

Mr.  Watson.  This  man  that  came  there.  Now,  there  was  no  one  in  the 
building. 

Mr.  Wkbb.  After  you  had  come  down  from  Scranton  to  Washington  to  get  two 
books  you  did  not  eyen  ask  the  Judge  for  them,  did  yon?  You  asked  this  other 
Doan? 
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Mr.  Watson.  I  think  I  did.  We  stood  there  talking,  and  I  think  the  Judge 
asked  him  for  theuL    I  am  not  sure  about  that 

Mr.  Webb.  Can  you  not  be  sure  whether  you  asked  the  marshal  or  the  clerk 
to  get  these  books,  or  whether  the  judge  did? 

Mr.  Watson.  I  know  somebody  got  these  books  for  me  that  was  not  Judge 
Archbald.  Now,  I  don't  know  who  it  was.  I  know  that  he  was  introduced  to 
me  by  Judge  Archbald,  and  I  presumed  that  I  asked  him  to  get  the  books.  Now» 
If  I  did  not  ask  him  to  get  the  books,  perhaps  Judge  Archbald  said :  '*  Mr.  Wat- 
son wants  the  briefs  in  that  case,'*  or  something  like  that.  Now,  that  may  have 
been  said  there. 

Mr.  Webb.  How  long  did  you  and  the  Judge  discuss  matters  when  you  saw 
iiim  in  response  to  this  telegram? 

Mr.  Watson.  When  I  came  down? 

Mr.  Webb.  Yes. 

Mr.  Watson.  We  talked  about  Mrs.  Archbald  for  a  while,  and  we  talked  about 
the  weather.  It  was  raining  right  good  and  sharp,  I  remember.  We  talked  about  a 
few  other  things ;  but  to  talk  about  these  books  or  this  case,  I  should  Judge  it 
would  consume  about  five  minutes,  or  two  minutes,  maybe. 

Mr.  Webb.  Did  you  tell  him  you  were  going  to  meet  Truesdale  the  following 
Monday? 

Mr.  Watson.  I  don't  think  so. 

Mr.  Webb.  What  do  you  say? 

Mr.  Watson.  I  don't  think  so. 

Mr.  WEsa  You  came  down  here  from  Scranton  to  get  these  books  because  you 
were  going  to  meet  Truesdale  nelt  week  about  a  matter  in  which  the  Judge 
bad  recommended  you  to  Loomis,  and  you  did  not  even  tell  him  you  were 
going  to  meet  him? 

Mr.  Watson.  I  don't  think  I  did. 

Mr.  Webb.  You  did  not  tell  him  what  you  wanted  the  books  for,  did  you? 

Mr.  Watson.  Oh,  well,  we  may  have  talked  about  it  I  may  have  said :  **  I 
am  going  to  meet  the  Lackawanna  folks,"  or  something  like  that. 

Mr.  Webb.  When  yon  come  to  these  important  matters  can  you  not  remember 
a  little  better?    Did  you  do  it? 

Mr.  Watson.  Well,  it  is  a  matter  that  of  course  I  did  not  charge  my  mind 
particularly  with,  but  I  have  no  doubt  in  my  mind 

Mr.  Webb.  You  charged  your  mind  with  knowing  that  you  did  talk  about  Mrs. 
Archbald  and  the  rainy  weather. 

Mr.  Watson.  That  would  be  the  thing  that  I  would  naturally  talk  about — 
something  that  he  was  interested  in  and  that  I  would  be  interested  in. 

Mr.  Webb.  You  remember  that,  though? 

Mr.  Watson.  Why  sure;  I  naturally  would  talk  about  it 

Mr.  Webb.  Your  business  here  was  looking  after  this  particular  case,  and  you 
can  not  tell  the  committee  whether  or  not  you  discussed  this  case  with  the 
Judge  and  told  him  that  you  were  to  meet  Truesdale  the  following  Monday; 

can  you? 

Mr.  Watson.  I  came  down  here,  not  to  discuss  the  case  I  was  settling  with 
the  Lackawanna,  but  to  get  the  information  that  had  been  brought  out  before 
the  Interstate  Commerce  Commission.    That  is  what  I  was  here  for. 

Mr.  Webb.  Yes;  and  you  got  it  all  in  these  two  little  briefs? 

Mr.  Watson.  Such  is  the  case. 

Mr.  Webr  And  you  got  the  Judge  to  get  them  for  you,  or  got  them  in  his 
presence,  and  never  told  him  what  you  were  going  to  do  with  them? 

Mr.  Watson.  I  assume  I  may  have  said,  "lam  going  to  try  and  settle  it 
and  I  wanted  to  get  familiar  with  the  Meeker  case." 

Mr.  Webb.  Why  do  you  assume  it?    You  are  on  your  oath  now.    Did  you 

^0  it? 

Mr.  Watson.  Well,  I  can  not  tell  you. 

Mr.  Webr  You  can  not  tell? 

Mr.  Watson.  I  can  not 

Mr.  Webb.  You  will  not  even  assume  that,  then? 

Mr.  Watson.  1  can  not  say  positively  that  I  said  to  him  that  I  was  going  to 
settle  that  case  on  Monday,  or  expected  to  meet  these  people  on  Monday ;  but 
It  is  a  hundred  to  one  that  I  did  say  something  of  that  kind. 

Mr.  Webb.  A  hundred  to  one? 

Mr.  Watson.  Yes. 

Mr.  Webb.  That  is  pretty  big  odds;  is  it  not? 
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Mr.  Watson.  But  I  can  not  remember.  I  don't  remember  that  I  called  him  off 
In  one  corner' and  said:  "I  am  going  to  meet  the  Lackawanna  people  Monday/^ 
or  anything  like  that    I  don't  think  I  ever  did  that. 

Mr.  Webb.  I  said  nothing  about  your  calling  him  off  in  a  comer. 

Mr.  Watson.  I  don't  know  what  we  said.  We  talked  along  the  same  as 
people  that  are  rensonnbly  honest  would  talk. 

Mr.  Webb.  Reasonably  honest? 

Mr.  Watson.  Yes;  and  we  don't  charge  our  minds  with  everything  we  say^ 
either. 

Mr.  Webb.  Exactly;  but  you  charged  your  mind  with  the  part  about  the 
rainy  weather  and  the  part  about  Mrs.  Archbald? 
*    Mr.  Watson.  I  remember  that,  because  I  got  most  beautifully  wet. 

Mr.  Webb.  Let  me  ask  you  this  question:  Is  it  not  the  fact  that  you  have 
not  charged  your  mind  about  this  matter  because  you  did  come  down  here  to 
see  him  and  tell  him  the  negotiations  were  hanging  up,  and  that  he  must  do 
something  to  help  you? 

Mr.  Watson.  If  I  ever  said  that,  sir,  I  want  to  meet  my  Qod  above  and  have 
liim  condemn  me  forever;  if  I  ever  said  to  Judge  Archbald,  "  I  am  sinking  and 
you  must  save  me ; "  if  I  ever  said  to  him,  "  You  must  help  me  to  settle  a 
case."  I  never  snid  it  in  my  life  to  any  man  living,  not  only  Judge  Archbald. 
I  never  pin  my  faith  on  a  single  man — never. 

Mr.  Webb.  How  many  do  you  pin  it  to? 

Mr.  Watson.  To  enough  so  that  I  know  I  am  going  to  get  something  in  return. 

Mr.  Webb.  Did  you  leave  Washington  the  same  day? 

Mr.  Watson.  I  did — ^at  night. 

Mr.  Webb.  At  night? 

Mr.  Watson.  Yes,  sir ;  and  I  went  to  New  York. 

Mr.  Webb.  On  the  following  Monday  you  met  Truesdale? 

Mr.  Watson.  Oh,  I  don't  know  now ;  it*  may  have  been  Tuesday.  It  was  Mon- 
day or  Tuesday.    It  wns  right  on  the  heels  of  this  that  I  met  him  right  there. 

Mr  Webb.  It  was  Monday  or  Tuesday,  you  soy? 

Mr.  Watson.  I  think  so. 

Mr.  Webb.  You  went  from  here  to  New  York? 

Mr.  Watson.  I  did. 

Mr.  Webb.  Do  you  know  what  day  you  got  to  New  York? 

Mr.  Watson.  I  do.    It  was  on  the  Sabbath  of  the  Lord. 

Mr.  Webb.  The  Sabbath  of  the  Lord? 

Mr.  Watson.  Yes,  sir. 

Mr.  Webb.  All  Snbbaths  are  the  Sabbaths  of  the  Lord,  are  they  not? 

Mr.  Watson.  Yes ;  some  of  them.  In  New  York  they  are.  I  don*t  know  how 
they  are  down  here. 

Mr.  Webb.  Then  do  you  remember  whether  you  saw  Truesdale  on  the  day 
following  the  Sabbath,  or  was  it  Tuesday? 

Mr.  WATSoifr.  Well,  now,  I  know  my  movements  and  I  can  tell  you.  I  went 
from*  New  York  the  following  morning. 

I  went  to  New  York  because  it  was  late  that  night,  and  I  stayed  there  that 
night.  I  could  not  get  home  from  Philadelphia,  and  I  had  to  go  to  East  Strouds- 
burg.  I  went  up  there  on  Sunday  morning  some  time.  I  went  to  Scranton,  I 
think,  perhaps,  Monday  morning  early,  and  maybe  Sunday  night — there  are  two 
trains  that  I  used  to  go  up  on — and  I  went  to  my  office.  Now,  I  imagine  that 
Looniis  came  in  there  on  Monday  afternoon,  and  it  would  be  Tuesday  momins 
if  that  is  true. 

Mr.  Webb.  That  was  in  New  York? 

Mr.  Watson.  No,  no;  in  Scranton. 

Mr.  Webb.  You  imrgine,  then,  you  saw  Loomis  Tuesday  morning? 

Mr.  Watson.  I  think  it  would  be  about  Tuesday  morning.  I  know  it  was 
right  after  this. 

Mr.  Webb.  Are  you  willing  to  swear  it  was  Tuesday  morning? 

Mr.  Watson.  Well,  how  can  I  charge  my  mind  and  carry  along  whether  It 
was  Tuesday  morning  or  Wednesday  morning  or  Monday  morning?  I  can  not 
do  it.    It  was  within  a  day  or  so  of  this. 

Mr.  Webb.  All  right.    Was  Truesdale  there? 

Mr.  Watson.  Yes;  yes. 

Mr.  Webb.  And  who  else? 

Mr.  Watson.  Why,  Phillips ;  I  remember  seeing  him. 

Mr.  Webb.  Phillips  was  there? 
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Mr.  Watson.  I  think  Mr.  Phillips  Introduced  me  to  Mr.  Loomis.  I  had  met 
Mr.  Truesdule  before    I  think  Mr.  Phlllli»s  Introduced  me  to  Mr.  Loomis. 

Mr.  Webb.  You  knew  Truesdale;  you  hud  met  blm«  and  you  were  not  at  a 
disadvantage  with  him  like  you  were  with  I^omls? 

Mr.  WxrsoN.  Well,  yes;  at  some  banquet  or  some  meeting  or  other  I  was 
introduced  to  him,  some  time. 

Mr.  Webb.  How  muny  times  did  you  talk  to  him  about  this  matter? 

Mr.  Watson.  Truesdale? 

Mr.  Webb.  Yes,  sir. 

Mr.  Watson.  I  never  met  him  on  this  matter,  except  the  one  day ;  that  is,  that 
morning  when  we  did  meet  there. 

Mr.  Webb.  How  long  before  that  time  was  it  that  you  saw  him? 

Mr.  Watson.  Well,  now,  it  may  have  been  when  they  opened  the  depot  at 
Bcranton ;  it  may  have  been  at  some  function  where  they  had  given  a  banquet 
or  something  of  that  kind. 

Mr.  Webb.  Do  you  remember  ever  speaking  to  him  about  this  case? 

Mr.  Watson.  No. 

Mr.  Webb.  Except  In  the  conference? 

Mr.  Watson.  Oh,  no. 

Mr.  Webb.  Then  yon  had  not  spoken  to  him  about  it  before  you  came  down 
to  Washington  to  see  the  judge? 

Mr.  Watson.  No;  I  never  talked  to  Mr.  Truesdale  on  coal  at  all. 

Mr.  Floyd.  Mr.  Watson,  when  you  left  Washington  you  went  from  here  to 
Kew  Yor|L,  did  you? 

Mr.  Watson.  Yes,  sir. 

Mr.  Floyd.  What  was  your  mission  or  business  In  New  York? 

Mr.  Watson.  I  did  not  have  any  business  there.  I  went  to  New  York  In 
order  to  get  home. 

Mr.  Floyd.  That  was  on  your  way  home? 

Mr.  Watson.  Oh.  my  way  borne  would  have  been  to  have  gotten  off  at  Phila- 
delphia and  gone  up  from  Philadelphia  to  Stroudsburg.  My  wife  was  on  the 
mountain  at  Stroud&burg.  We  had  broken  up  housekeeping  for  several  months, 
and  they  were  out  on  the  mountain,  and  I  had  to  go  to  Stroudsburg  over  the 
Lackawanna.  Tbe  Behidere  division  of  the  Pennsylvania  Railroad  runs  infre- 
quent trains;  and  I  could  not  find  out  if  I  could  get  up  at  all  for  the  first  100 
miles  from  Stroudsburg;  and  knowing  the  line  from  New  York  runs  trains  daily, 
and  what  they  were,  I  went  to  New  York  and  got  there  at  midnight,  and  I 
went  to  bed.  and  got  up  the  next  morning  and  took  the  most  convenient  train  for 
East  Stroudsburg. 

Mr.  Floyd.  Did  anyone  accompany  you  to  New  York? 

Mr.  Watson.  No;  no.    I  was  all  alone. 

Mr.  Floyd.  You  met  Mr.  Loomis  and  Mr.  Truesdale  in  Scranton  later? 

Mr.  Watson.  Yes,  sir. 

Mr.  Floyd.  What  did  you  offer  them  this  property  for;  what  consideration? 

Mr.  Watson.  $161,000. 

Mr.  Floyd.  $161,000? 

Mr.  Watson,  Yes,  sir. 

Mr.  Floyd.  What  did  the  Bolands  agree  to  take  for  the  property  when  they 
made  the  agreement  to  pay  you  $5,000? 

Mr.  Watson.  Well,  now,  that  will  require  some  little  explanation. 

Mr.  Floyd.  No;  that  will  not  require  any  explanation. 

Mr.  Watson.  Why,  they  agreed  to  pay,  after  we  had  gotten  through 

Mr.  Floyd.  I  want  the  first  of  it. 

Mr.  Watson.  First,  $100,000. 

Mr.  Floyd.  At  the  time  you  said  they  agreed  to  pay  you  $5,000  for  your 
flervices 

Mr.  Watson.  $100,000. 

Mr.  Floyd.  That  is  the  point  I  wanted  to  get  you  to  state. 

Mr.  Watson.  Yes,  sir. 

Mr.  Floyd.  And  out  of  that  $100,000,  if  the  deal  was  closed  and  a  sale  effected, 
yon  were  to  receive  $5,000? 

Mr.  Watson.  Yes,  sir;  they  were  to  give  me  $5,000  for  doing  the  business; 
that  is  it 

Mr.  Floyd.  You  never  put  that  $100,000  proposition  up  to  these  railroad  peo- 
ple at  all,  did  you? 

Mr.  Watson.  No,  sir;  I  never  did. 

Mr.  Floyd.  Will  you  explain  why  it  was  that  you  did  not? 
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Mr.  Watson.  From  the  first  time  that  the  price  was  fixed  at  $100,000,  the 
property  that  was  to  be  passed  had  changed  very  materially.  There*  were  dif- 
ferent things  to  be  done  with  it,  and  then  when  they  ofl'ered  this  property  first 
there  was  no  two-thirds  Interest  offered.  The  Marian  Coal  CJo.  In  its  entirety 
was  offered  to  me. 

Mr.  Floyd.  For  $100,000? 

Mr.  Watson.  For  $100,000.  That  would  Include  the  suit— well,  I  may  say  the 
suit;  yes.  There  was  the  Peale  matter;  Mr.  Peale  had  $16,000,  which  was  ad- 
mitted. Mr.  Peale  finally  got  a  Judgment  stated  for  thirty-odd  thousand  dollars, 
$34,000,  or  something  like  that  Kow,  that  was  hanging  fire  over  there,  and  I 
didn't  know  that  that  was  a  part  of  this  transaction  when  I  first  undertook  to 
handle  this  for  $100,000.  Now,  there  was  another  thing  that  I  didn't  know,  and 
that  is  that  one-third  of  this  stock  that  represented  the  Marian  Ck>al  Co.  was 
in  Mr.  Peale's  hands  and  belonged  to  him.  That  is  two  things  that  I  didn't 
know  about  The  first  the  increased  indebtedness,  the  $16,000,  I  did  get  an 
idea  of  before  we  got  very  far  along  with  it  But  tiie  larger  amount,  this 
$18,000  more  added  to  it  I  did  not  get  that  you  know,  until  the  decree  was — 
not  the  decree;  until  the  Judgment  was  entered,  which  was  along  after  I  had 
gotten  out  of  the  matter.  Now,  I  did  not  know  wliat  that  litigation  was.  Then 
there  was  another  thing  that  I  did  not  know.  I  did  not  know  that  the  Bolands 
bad  any  dispute  of  title  over  there,  which  they  did  have  finally,  and  that  the 
Lackawanna  claimed  a  good,  sizable  interest  in  this  dump.  Now,  I  did  not  show 
that  Then,  when  I  brought  that  to  Mr.  Boland's  attention,  and  he  began  to  see 
his  $100,000  being  carved  out  by  $16,000,  by  a  third  Interest  of  the  Peules.  and 
by  a  quarter  interest  of  the  Lackawanna,  it  began  to  get  him  down  so  that  he 
would  have  trouble  getting  home  on  the  proceeds;  and  therefore  we  agreed  or 
he  agreed  to  raise  that  to  the  $161,000,  and  I  was  to  make  that  up  on  the  rates. 
That  Is  what  was  to  happen. 

Mr.  Flotd.  Which  one  of  the  Bolands  agreed  to  that? 

Mr.  Watson.  My  recollection  is  that  there  was  only  one  Boland  that  talked 
about  railroad  rates,  and  that  was  W.  P.  Boland.  The  conversations  I  had 
with  him  about  railroad  rates  were  when  he  had  the  papers  there  and  could 
show  from  the  papers  what  had  been  going  on  and  the  discrimination  in  the 
rates.  Now,  I  am  quite  sure  he  would  come  to  my  office,  and  we  would  go 
over  that.  I  imagine  it  was  no  one  but  Mr.  W.  P.  Boland.  I  never  talked 
about  rates  with  C.  G.  Boland,  because  he  knew  nothing  about  them. 

Mr.  Flotd.  You  say  you  imagine  it  was  W.  P.  Boland? 

Mr.  Watson.  Tes;  alone. 

Mr.  Floyd.  What  Is  your  memory  about  It? 

Mr.  Watson.  Oh,  I  think  it  was — no  one  else, 

Mr.  Floyd.  You  think  it  was  W.  P.  Boland? 

Mr.  Watson.  Yes;  I  am  sure  C.  G.  Boland  was  never  present  when  we 
talked  railroad  rates,  because  he  knew  nothing  about  it  and  confessed  It. 

Mr.  Floyd.  Did  you  not  tell  the  committee  Just  a  few  moments  ago  that 
you  yourself  did  not  understand  about  these  rates,  and  that  you  arranged  to 
come  down  to  Washington  to  get  these  briefs  in  order  that  you  might  study 
up  a  particular  case  in  order  to  get  knowledge  of  those  rates? 

Mr.  Watson.  No,  no,  no. 

Mr.  Floyd.  And  then  did  you  not  testify  that  you  left  Washington  after 
you  had  your  interview  with  Judge  Archbald,  went  home  by  way  of  New 
York,  because  you  were  able  to  get  there  quicker  in  that  way,  or  you  were 
led  to  understand  you  c6uld,  and  then  went  from  there  home,  and  then,  Just 
in  a  day  or  two  after  that,  you  met  Loomis  and  Truesdale  in  Scranton  and 
made  this  proposition  to  them,  which  they  refused?  Did  you  not  testify  to 
that? 

Mr.  Watson.  Yes,  sir;  I  say  that  I  read  that  book  through  three  or  four 
times. 

Mr.  Floyd.  When  did  this  great  time  intervene  after  you  learneil  something 
about  rates  up  to  the  time  that  you  made  this  proposition,  so  that  you 
changed  the  proposition,  or  that  Boland  changed  the  proposition,  and  you 
added  $60,000? 

Mr.  Watson.  Oh,  no;  that  is  wrong.  You  don't  understand  me.  This 
$161,000  was  a  price  that  was  agreed  upon  possibly  two  or  three  weeks  before 
X  went  to  New  York.  I  knew  what  I  had  to  ask  them,  and  that  was  the 
reason  I  did  not  have  the  data.  I  did  not  know  what  the  court  had  done  in 
the  Meeker  case.  That  was  a  rate  case  of  anthracite  coal  growing  out  of 
occurrences  within  16  or  20  miles  of  where  this  place  was  located. 
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Mr.  Floyd.  That  was  a  case  entirely  separate  from  and  Independent  of  the 
Boland  case,  was  it  not? 

Mr.  Watson.  Oh,  my,  yes. 

Mr.  Floyd.  All  you  got  out  of  that  case  was  the  decision  of  the  court  and  the 
evidence 

Mr.  Watson.  Oh,  not  much  evidence. 

Mr.  Floyd.  By  comparison  of  that  case  with  the  facts  in  this  Boland  case  you 
expected  to  get  some  information  that  you  did  not  possess  in  regard  to  this  rate 
matter? 

.   Mr.  Watson.  Yes,  sir;  I  wanted  to  know  how  they  handled  a  case  of  this 
kind. 

Mr.  Floyd.  William  P.  Boland  did  not  know  anything  about  rates? 

Mr.  Watson.  Oh,  he  did.  He  told  me  the  best  he  could.  I  may  have  been 
dull  and  did  not  get  hold  of  it  right — I  do  not  know — but  he  told  me  many 
times  about  the  rates.  I  think  Boland  had  fortified  himself  well — W.  P.  Boland. 
1  think  he  did  know  about  the  rates,  and  he  knew  the  distance  and  the  differ- 
ences, and  he  knew  where  they  had  charged  a  little  more  for  one  distance  than 
for  another. 

Mr.  Floyd.  What  is  your  explanation  of  coming  down  to  Washington  to  see 
Judge  Archbald  to  see  about  finding  out  the  rates? 

Mr.  Watson.  I  did  not  come  to  Washington  to  find  out  the  rates  from  Judge 
Archbald.  I  came  to  get  these  books,  because  that  Meeker  case  was  a  decision 
directly  from  the  court.    It  was  not  the  opinion  of  a  layman. 

Mr.  Floyd.  That  was  the  decision  of  the  commission? 

Mr.  Watson.  Of  the  commission,  people  who  are  especially  charged  to  examine 
these  cases  and  make  a  report  on  them. 

Mr.  Floyd.  When  did  you  get  the  time  to  study  those  books  after  you  came 
to  Washington  before  you  met  Mr.  Truesdale  and  Mr.  Loomis? 

Mr.  Watson.  There  is  one  of  them  I  did  not  study  much,  but  there  is  one  that 
I  did— one  of  those  books.  I  got  the  findings  of  the  commission  pretty  well. 
I  had  another  one  something  like  that  [iudlcatingl ;  I  think  one  of  these  is 
either  amended  or  it  was  an  amendment  There  was  a  little  more  in  one  of 
them,  perhaps. 

Mr.  Floyd.  Mr.  Watson,  did  you  not  state  right  at  the  beginning  of  your 
testimony  that  the  Bolands  first  fixed  $100,000? 

Mr.  Watson.  They  did. 

Mr.  Floyd.  And  that  you  finally  whittled  it  down,  and  discovered  that  fifty 
or  sixty  thousand  dollars  was  as  much  as  they  could  possibly  obtain  or  expect, 
and  that  you  could  recommend  a  proposition  for  them  to  sell  at  fifty  or  sixty 
thousand  dollars?    Did  you  not  state  that? 

Mr.  Watson.  I  do  not  recall  that  I  ever  recommended  them  to  sell  it  for  fifty 
or  sixty  thousand. 

Mr.  Floyd.  Did  you  not  state  that? 

Mr.  Watson.  No;  I  do  not  think  so.  I  never  heard  fifty  or  sixty  thousand 
dollars  until  Ck>l.  Phillips  testified  to  it. 

Mr.  Floyd.  Did  you  not  state  in  your  testimony  here  to-day  that  at  first  the 
Bolands  claimed  damages  by  reason  of  rates,  and  of  these  other  damages 

Mr.  Watson.  Now  you  are  speaking  of  rates. 

Mr.  Floyd.  CJoal  and  certain  other  things;  not  rates  altogether,  but  th«5lr 
entire  claim  was  $100,000? 

Mr.  Watson.  Yes,  sir.  , 

Mr.  Floyd.  And  you  finally  whittled  it  down  to  about  60,000? 

Mr.  Watson.  Yes;  that  is  rates;  that  is  in  relation  to  the  rate  matters. 

Mr.  Floyd.  When  did  you  do  that  whittling  down? 

Mr.  Watson.  That  was  perhaps  while  I  was  working  at  the  case,  within  a 
week  or  so  of  my  coming  down  to  New  York.  I  was  quite  busy  on  this  case 
for  a  week. 

Mr.  E^YD.  Within  a  week  or  so  of  your  coming  down  to  Washington? 

Mr.  Watson.  To  Washington;  yes.  It  was  during  that  period  when  we 
knew,  or  expected  to  meet  these  people ;  that  is  when  we  were  doing  that. 

Mr.  Floyd.  If  you  had  that  whittled  down  before  you  came  down  to  Wash- 
ington, until,  in  your  Judgment,  they  would  not  be  warranted  in  claiming  more 
than  fifty  or  sixty  thousand  dollars  by  reason  of  this  price,  then  let  me  ask  you 
again  to  explain  why  it  was  that  you  left  Washington,  went  by  way  of  New 
York  home,  met  Truesdale  and  Loomis  in  Scranton,  and  asked  $160,000  or 
$170,000  for  this  property. 
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Mr.  Watson.  I  can  explain  It  to  you  very  quickly.  There  was  a  certain 
price  fixed  on  this  washery  and  there  was  a  certain  price  fixed  on  the  rates. 
Those  two  together,  as  they  were  originally  put  up,  would  amount  to  nearly  a 
half  a  million  dollars.  I  can  not  give  you  the  exact  figures,  but  pretty  near 
that.  When  we  got  at  the  rates,  and  I  found  that  the  punitive  damage  idea 
would  have  to  be  done  away  with,  we  reduced  it  by  maybe  three  or  four — I 
have  forgotten,  but  it  was  about  one-third  or  one-fourth  of  the  amount  that 
they  asked  in  the  rate  war.  That  put  it  down,  I  say,  to  fifty,  sixty,  or  seventy 
thousand  dollars — somewhere  along  there,  whatever  it  was — and  that,  added 
to  what  they  claimed  the  washery  was  worth  and  they  could  sell  it  for — I  had 
Mr.  Boland  show  me  a  proposition  to  buy  for  $90,000 — so  my  judgment  was  not 
as  good  as  some  coal  man's  judgment  who  said  he  would  give  them  |00,000, 
and  I  had  every  reason  to  believe  perhaps  it  was  so,  and  therefore  we  added  it 
together  and  it  made  $161,000,  and  that  is  the  only  price  I  ever  had,  the  only 
price  I  was  ever  authorized  to  offer  the  land  for  to  the  Lackawanna  road,  and  I 
offered  it  at  that  price. 

Mr.  Floyd.  I  understood  you  to  say,  since  I  have  been  questioning  you  here, 
that  the  first  price  offered  was  $100,000. 

Mr.  Watson.  That  is  right. 

Mr.  Floyd.  And  that  yon  were  to  have  $5,000  of  that  in  case  the  deal  was 
made? 

Mr.  Watson.  Yes,  sir. 

Mr.  ^loYD.  Did  you  not  think  you  could  sell  it  to  the  Lackawanna  road  for 
$1(K),000  easier  than  you  could  for  $160,000? 

Mr.  Watson.  That  did  not  dispose  of  the  rate  business.  There  was  nothing 
in  the  rates  then.    The  rates  was  another  matter. 

Mr.  Floyd.  I  thought  you  stnted  it  was  to  settle  all  these  cases. 

Mr.  Watson.  Not  for  $100,000. 

Mr.  Floyd.  The  Peaie  case? 

Mr.  Watson.  The  Peale  case. 

Mr.  FLOYDi  And  everything? 

Mr.  Watson.  The  Peale  case  and  the  colliery  were  to  be  turned  over  to  them 
for  $100,000;  the  washery  and  the  coal  dump  and  their  leases;  and  then,  when 
I  examined  that,  I  found  a  quarter  interest,  or  such  a  matter,  whatever  it  was« 
claimed  by  the  Lackawanna.  This  coal  dump,  if  you  will  pardon  me,  was  made 
at  three  different  times  and  by  three  independent  operations.  I  did  not  know 
that  when  I  was  first  negotiating  for  this,  but  It  seems  that  Mr.  Felts  dumped 
some  of  it  by  an  earlier  mining.  Then  came  the  Lackawanna,  and  they 
dumped  some  of  It ;  then  came  someone  else,  and  they  dumped  some  of  it. 
During  that  time  Mr.  Felts,  who  was  the  former  owner  of  the  fee — something 
had  happened  to  him  in  a  financial  way,  and  he  was  obliged  to  take  a  nephew, 
a  Mr.  Hoysradt,  or  somebody,  in  there,  and  there  was  another  dispute  about 
that.  Mr.  Hoysradt's  Interest,  Mr.  Felt*s  interest,  and  the  Lackawanna  Rail- 
rottd*8  interest. 

When  we  got  through  talking  about  that  It  shrunk  up  the  Bolands's  interest, 
and  then  they  claimed  that  did  not  amount  to  anything.  I  did  not  know 
whether  it  did  or  not 

l^Ir.  Fix>YD.  When  who  got  through  talking  about  it? 

Mr.  Watson.  Boland  and  ourselves;  we  were  discussing  that  for  a  long  time. 

Mr.  Floyd.  I  thought  you  said  the  Bolands  claimed  it  did  not  amount  to 
anything? 

Mr.  Watson.  They  did. 

Mr.  Floyd.  Who  told  you  it  did  amount  to  something?  Where  did  you  get 
the  information? 

Mr.  Watson.  Because  I  knew  it,  as  a  matter  of  fact,  living  in  the  community, 
that  Mr.  Felts  owned  that.  I  asked  Mr.  Felts*s  executor  about  that;  I  recall 
mentioning  the  fact  to  him,  and  asking  him  what  the  business  was  down  there, 
and  he  could  not  tell  me  definitely  what  It  was.  Then,  I  knew  from  the 
Lackawanna  people.  I  remember  a  lawsuit  about  it,  and  all  that  kind  of 
business.  When  I  came  to  go  into  the  details  about  it,  I  recalled  it  readily, 
that  there  was  a  disputed  claim  there.  I  talked  with  Mr.  Phillips  a  good  many 
times,  four  or  five  times,  perhaps,  before  I  went  down  to  New  York.  It  was 
during  that  period  of,  say,  approximately  two  or  three  weeks,  that  I  was  talk- 
ing with  Mr.  Phillips,  trying  to  get  an  arrangement.  Mr.  Phillips  had  an 
estimate  made  of  the  pile,  and  told  me  it  was  only  worth  $14  000.  I  would 
naturally  sit  up  and  tnke  notice  when  I  was  offering  it  for  $100,000  and  he 
said  it  was  worth  $14,000. 
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Mr.  Floyd.  That  is  what  I  cau  not  understand,  Mr.  Watson,  when  you  had 
a  contract  to  sell  the  property  and  settle  this  difficulty  between  these  parties  at 
$l()0.i)00,  that  when  you  ascertained  that  various  complications  had  arisen,  and 
somebcMly  else  owned  one-third  interest,  you  raised  the  price  Instead  of 
lowering  it. 

Mr.  Watson.  When  we  had  the  contract  for  $100,000,  I  say  there  was  no  rate 
discussed.  There  was  no  interstate-commerce  business  discussed.  I  never 
heard  of  that  until  after  I  had  been  in  the  case  and  examined  all  the  papera. 

Mr.  Floyd.  After  this  rate  matter  was  added  to  It  and  you  were  trying  to 
sell  the  pro])erty  for  $161,000,  did  you  have  any  change  in  your  contract  about 
your  $5.0<J0  fee? 

Mr.  Watson.  No;  there  was  not  anything  there.  I  knew  where  the  mon^ 
was  going:  it  was  going  to  pay  Peale  and  some  of  those  people. 

Mr.  Floyd.  There  was  not  any  change  made  In  the  fee? 

Mr.  Watson.  There  was  not 

Mr.  Floyd,  Did  you  have  any  contract  with  Peale? 

Mr.  Watson.  I  do  not  know  him.  I  simply  knew  the  father,  out  there  in 
Clearfield  somewhere. 

Mr.  Floyd.  At  whose  instance  were  you  seeking  to  take  care  of  Peale  and  to 
take  care  of  these  people  who  owned  the  one-third  Interest  in  the  Marian  C6al 
Co.  if  you  had  no  negotiations  with  the  claimants? 

Mr.  Watson.  Let  me  get  that  question. 

Mr.  Floyd.  As  I  understand  you,  the  rate  matter  was  not  considered  in  tho 
-original  transaction? 

Mr.  Watson.  When  I  first  talked  with  Christy  Boland  and  the  $100,000  was 
mentioned  and  the  $5,000  fee  compensation  there  was  no  talk  about  the  rate 
oiatter. 

Mr.  Floyd.  That  is  the  way  I  understand  you.  But  later,  on  investigation 
-and  by  refreshing  your  memory,  you  came  into  the  knowledge  of  the  fact  tibiat 
other  parties  had  interests  in  the  property  and  that  there  was  some  question 
about  some  t)f  these  coal  dumps.  You  have  detailed  a  lot  of  incidents.  Theu 
this  rate  matter  was  interjected  into  it,  and  you  figured  out  then  that  it  would 
•take  $161,000  to  cover  the  entire  interest.    Is  that  right? 

Mr.  Watson.  When  you  say  I  figured  out  then,  that  Is  not  true. 

Mr.  Floyd.  Boland  figured  out? 

Mr.  Watson.  I  was  instructed  then  that  $161,000  would  be  the  price  to  clean 
tip  all  the  differences  between  the  companies  and  that  Mr.  Peale  waB  to  be 
4Aken  care  of  out  of  the  $161,000. 

Mr.  Floyd.  By  whom  were  you  so  instructed? 

Mr.  Watson.  By  the  people  who  employed  me — either  Christy  Boland  or 
Will  Roland. 

Mr.  Floyd.  Which  one? 

Mr.  Watson.  I  couW  not  tell  jov  The  chances  are  that  all  of  the  rate  busi- 
ness was  talked  by  Will  Boland,  because  I  do  not  ever  recall  talking  rates  with 
Christy  Boland,  because  he  did  not  know  them. 

Mr.  Floyd.  Do  you  have  any  recollection  about  that?  Is  it  possible  that  an 
Item  of  $60,000,  your  contract  changed  to  your  disadvantage 

Mr.  Watson.  No;  it  was  not  to  my  disadvantage;  I  had  the  same  fee. 

Mr.  Floyd.  Would  it  be  to  your  advantage.  If  your  fee  depended  upon  the 
«ale  of  the  property,  to  raise  it  from  $100,000  to  $161,000?  Did  not  that  lessen 
your  chances  to  float  the  property  and  get  your  $5,000? 

Mr.  Watson.  This  Marian  Coal  Co.,  when  we  got  down  to  the  going  to  the 
■company,  and  the  Lackawanna  Co.,  was  simply  used  as  a  vehicle  to  carry  ail 
the  burdens  of  the  Bolands  in  there,  and  get  them  all  settled  at  one  time.  I 
"knew  when  I  went  over  to  the  Lackawanna  that  the  coal  was  not  worth  over 
|il5,000  or  $16,000 ;  I  knew  that  I  did  not  know  it  when  I  began.  I  supposed 
It  was  worth  $100,000.  But  the  rate  claim  was  the  bogey;  that  was  the  big 
thing. 

Mr.  Floyd.  Then,  If  you  knew  when  you  made  the  proposition  to  the  rail- 
road company  that  the  Marian  Coal  Co.'s  property  was  not  worth  over  $16,000 
or  $16,000 

Mr.  Watson.  I  knew  that  Do  you  wonder  I  would  have  the  nerve  to  ask 
that? 

Mr.  Floyd.  Then  I  will  ask  you  again  why  it  was  that,  Instead  of  lowering 
the  price  at  which  you  offered  it  to  the  coal  company,  you  raised  it  to  $160,000? 

Mr.  Watson.  I  did  not  raise  It  at  all ;  get  this  in  your  mind.  I  never  fixed 
a  price  on  that  property  at  all.    The  price  was  fixed  by  Mr.  W.  P.  Boland  and 
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agreed  to  by  his  brother,  no  doubt--$161,000— and  the  reason  It  was  raised  was 
because  they  had  people  to  take  care  of.  What  would  it  be  worth  to  secure  a 
culm  pile  with  Mr.  Peale  with  some  interest  in  it  and  not  going  along  with  you, 
and  the  Lackawanna  claiming  one-fourth  Interest  in  the  pile?  So  something 
had  to  be  done  in  eliminating  all  those.  When  I  say  thirteen  or  fourteen  thou- 
sand dollam,  I  lake  out  those  interests. 

Mr.  Floyd.  Will  you  tell  me  when  and  where  W.  P.  Boland  directed  you  or 
inntructed  you  to  raise  that  price  to  $161,000? 

Mr.  Watson.  I  did  not  raise  It 

Mr.  Ployd.  Instructed  you  to  raise  It? 

Mr.  Watson.  He  did  not  instruct  me  to  raise  it ;  I  did  not  raise  it  He  made 
that  price  to  me. 

Mr.  Floyd.  He  made  that  price  to  you? 

Mr.  Watson.  Yes,  sir;  he  raised  It 

Mr.  Floyd.  When  and  where  did  he  make  the  price? 

Mr.  Watson.  My  recollection  is  it  was  in  my  office.  I  never  did  any  busi- 
ness with  Mr.  Boland  outside  of  this,  except  I  might  speak  to  him  on  the 
street  comer,  or  something. 

Mr.  Floyd.  Who  was  present? 

Mr.  Watson.  Nobody  but  Boland  and  myself. 

Mr.  Fix)YD.  Was  it  reduced  to  writing? 

Air.  Watson.  I  think  not— oh,  I  believe  it  was.    I  believe  the  figures  were 
put  down  on  paper,  I  think.    I  had  some  papers  that  Mr.  Boland  has  now. 
•    Mr.  Floyd.  Have  you  the  papers? 

Mr.  Watson.  'No;  I  gave  everything  back  to  Mr.  Boland  that  I  had — every 
memorandum  and  everything  else,  excepting  these  letters — and  I  did  not  know 
I  had  those  until  I  went  dlf^ng  around  for  them  and  I  found  those  books,  and 
those  letters  were  in  the  books,  and  that  telegram — ^the  letters  and  the  tele- 
gram— ^and  I  brought  all  that  I  had. 

Mr.  Floyd.  Did  anybody  come  to  Washington  with  you? 

Mr.  Watson.  No. 

Mr.  BYoYD.  At  the  time  you  wired  Judge  Archbald? 

Mr.  Watson.  No;  I  came  from  Stroudsburg  directly  to  Washington. 

Mr.  Floyd.  You  were  well  acquainted  with  Judge  Archbald,  were  you  not? 

lilr.  Watson.  Oh,  yes;  I  have  known  Judge  Archbald,  I  think,  as  early  as 
1SS0,  I  went  to  Scranton  34  years  ago,  and  shortly  after  going  there  I  knew 
Judge  Archbald. 

Mr.  Floyd.  Why  was  it  you  did  not  wire  Judge  Archbald,  as  a  matter  of 
courtesy  to  you,  to  send  you  copies  of  briefs  in  this  case? 

Mr.  Watson.  I  did  not  know  what  I  wanted  until  I  looked  at  the  record.  I 
did  not  know  how  Uiey  kept  the  records,  and  I  did  not  know  that  they  had 
any,  really,  to  be  honest ;  I  did  not  know  what  they  had.  When  I  had  talked 
about  this  Commerce  CJourt  I  did  not  know  what  they  were  keeping.  They  were 
just  beginning.  I  did  not  know  whether  they  had  done  any  business  before 
that 

Mr.  Floyd.  Did  you  not  state  the  case  had  been  decided,  and  that  on  account 
of  the  importance  of  the  decision  you  came  down  here  to  got  the  papers,  or 
get  knowledge  of  the  papers,  in  this  other  case  referred  to? 

Mr.  Watson.  Maybe  I  can  impress  on  your  mind  what  I  did  say,  and  what 
I  Intended  to  say. 

Mr.  Floyd.  All  right 

Mr.  Watson.  That  Is,  that  I  had  learned,  through  some  indirect  source,  or 
through  the  newspapers,  that  the  Harry  Meeker  case — ^as  we  called  it;  I  knew 
the  Meekers — had  been  decided  by  the  Interstate  Commerce  Commission  favor- 
ably to  Meeker.  I  had  heard  that,  and  it  had  been  talked  about ;  I  will  not 
flay  how  long,  whether  it  was  a  week  or  a  month,  but  I  should  Judge  a  month 
or  two ;  that  I  had  heard  it,  and  I  had  never  examined  it,  and  I  did  not  know 
that  an  attorney  in  our  town  at  that  time  was  the  representative  of  one  of  the 
companies,  or  I  would  have  gone  to  him.  I  did  not  know  it  That  is  how 
little  I  knew  of  the  Meeker  case.  It  was  all  in  the  newspapers,  I  suppose,  ex- 
cepting Mr.  Boland  was  keeping  tab  on  those  cases,  I  imagine,  and  he  would 
come  to  my  office.  He  did  tell  me  a  number  of  times  about  the  Meeker  case, 
how  it  had  been  disposed  of,  and  that  it  had  been  appealed  by  the  company. 
I  did  not  know  whether  it  was  in  the  Circuit  Court  of  Appeals  or  in  the  United 
States  Commerce  Court,  so  I  made. some  inquiries  and  found  it  wns  in  the 
United  States  Commerce  Court,  nnd  that  was  a  pretty  early  day  for  the  United 
States  Commerce  Court,  as  I  recall  it.    They  had  not  been  doing  very  much 
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business;  at  least,  I  had  heard  nothing  of  them,  and  whether  they  had  met 
and  decided  cases  or  not  I  did  not  know. 

I  talked  to  perhaps 'a  half  a  dozen  people — I  do  not  recall  who,  but  lawyers 
who  ought  to  have  known  about  those  things ;  they  were  practicing  in  that  kind 
of  business — and  I  got  no  information.  It  was  my  idea  of  comine  down  here. 
I  may  have  spoken  to  Mr.  Martin  about  it — I  would  be  very  apt  to ;  he  was 
ripht  in  the  building  where  I  was — and  asked  him  how  I  got  into  that  court.  I 
asked  some  one  surely,  and  they  told  me  that  the  appeal  was  taken  to  the 
United  States  Commerce  Court  I  knew  there  must  be  some  record,  and  I 
knew  they  must  get  in  there  in  some  way.  Therefore  I  came  down  to  see  If  I 
could  get  the  record,  the  docket  entries,  and  things  of  that  sort  and  see  what  it 
was.  When  I  got  there  I  was  surprised  at  the  meager  mention  of  the  case. 
There  was  not  much  to  it,  and  the  young  man  got  those  books — ^he  went  out 
somewhere  and  got  them — ^and  I  saw  they  were  numbered,  and  I  supposed  they 
were  given  to  somebody  there,  and  he  kindly  gave  them  to  me.  That  is  what  I 
came  for,  to  get  what  information  I  could  in  relation  to  this  matter,  and  I 
should  have  asked  Judge  Archbald  to  give  me  the  information — I  wHl  volun- 
teer that  now — if  I  had  not  gotten  it  somewhere  else.  But  I  did  get  it  through 
his  clerk,  what  I  wanted,  and  I  would  not  have  believed  I  was  corrupting;  I 
would  not  have  believed  there  would  have  been  anything  wrong  about  it  for  me 
to  have  asked  him  to  get  me  some  way  of  getting  at  the  record  of  a  case  that 
was  pending  before  him. 

Mr.  Ft.oyd.  As  a  matter  of  fact  did  you  not  ask  him  to  do  it? 

Mr.  Watson.  I  did  not  because  I  did  not  have  to.  I  asked  the  young  man 
if  he  could  get  me  the  books.  He  said  he  could,  and  the  young  man  went  in 
and  got  them.    I  do  not  know  who  he  was^ 

Mr.  Floyd.  Did  you  not  state  that  when  you  went  into  the  Commerce  Court 
room  there  was  some  young  man  in  there  with  Judge  Archbald,  and  you  had  a 
conversation,  were  talking,  and  Judge  Archbald  introduced  some  other  person  to 
you,  and  that  this  person  Judge  Archbald  introduced  to  you  went  and  got  the 
books?    Did  you  not  state  that? 

Mr.  Watson.  If  I  can  be  understood,  the  way  I  recall  now  was  that  when  I 
went  to  that  building 

Mr.  Floyd.  I  am  asking  you.  Did  you  not  state  that? 

Mr.  Watson.  Not  as  yuu  put  it,  no ;  because  that  is  not  true.  I  do  not  think 
I  saw  the  young  man  until  after  I  had  seen  Judge  Archbald. 

Mr.  Floyd.  That  is  the  way  I  put.it 

Mr.  Watson.  Judge  Archbald  was  standing  there — I  remember  the  fact  now ; 
I  met  Judge  Archbald,  and  we  went  in  the  building  together.  Maybe  I  asked 
him  where  I  could  see  him — I  imagine  I  did,  now,  send  a  telegram  asking  him 
if  he  would  meet  me  at  a  place  I  knew.  I  did  not  know  where  the  court  met, 
and  I  think  he  met  me  at  some  place,  but  I  can  not  tell  you  where  now. 

Mr.  Floyd.  Then  you  sent  two  telegrams,  did  you? 

Mr.  Watson.  That  was  sent,  perhaps,  from  Philadelphia,  on  my  way  down 
here;  I  think  so. 

Mr.  Floyd.  On  your  way  down  here  you  sent  another  telegram? 

Mr.  Watson.  Yes,  sir. 

Mr.  Floyd.  Have  you  a  copy  of  that? 

Mr.  Watson.  No,  sir ;  I  do  not  keep  copies  of  telegrams.         , 

Mr.  Floyd.  You  do  not  keep  copies  of  telegrams? 

Mr.  Watson.  I  do  not,  unless  I  am  dealing  with  people 

Mr.  Floyd.  Then,  at  Philadelphia,  or  somewhere  along  the  line,  you  sent  him 
a  second  telegram? 

Mr.  Watson.  I  think  I  asked  him  where  I  could  meet  him. 

Mr.  Floyd.  Where  did  you  meet  him? 

Mr.  Watson.  I  do  not  know  where  I  asked  him  to,  anyhow. 

Mr.  Floyd.  Did  you  meet  him  on  the  street? 

Mr.  Watson.  Let  me  recall  what  I  did  when  I  got  in  here,  if  we  have  to  come 
to  the  details  of  that.  I  remember  now  that  I  came  to  Washington,  and  the 
hour  of  the  day  I  can  not  give  you,  because  I  got  mixed  up  on  a  train  in  Phila- 
delphia and  did  not  get  down  quite  as  early  as  I  ought  to  have  got  here.  I  left 
the  station  after  inquiring  of  somebody  what  car  to  take  to  get  to  the  Hotel 
Raleigh,  and  I  went  to  the  Hotel  Raleigh  and  I  checked  my  satchel  there,  and 
my  recollection  now  is  that  I  met  Judge  Archbald  at  the  Hotel  Raleigh,  and 
we  walked  together  up  to  this  Commerce  Court.  I  told  him  I  wanted  the 
records,  if  I  met  him  there;  that  is  what  I  told  him.  He  says,  **  We  will  go  up 
to  the  building ;  there  is  no  (»ne  there."    Saturday  afternoon  there  would  not  be 
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anybody  there,  Just  as  I  expected  when  I  left  home,  and  when  I  sent  the  tele- 
gram. We  walked  up  together,  and  I  am  not  very  well  acquainted  In  your  city, 
bnt  I  thhik  the  building  Is  at  Fourteenth  and  H  Streets. 

That  is  Just  a  guess.  I  think  there  is  where  it  was.  We  went  in  the  side 
of  the  building — not  H  Street — ^and  we  rose  up  on  the  elevator  to  some  floor 
above,  and  when  we  got  off  there  and  went  to  7udge  Archbald's  ofiice,  this 
young  man  came  along  and  Judge  Archbald  Introduced  him  to  me  and  said  I 
was  a  lawyer  from  Scranton,  and  I  asked  the  young  man  if  he  knew  where  I 
could  get  these  books,  if  I  could  see  the  records.  He  says,  "  He  is  not  the 
clerk,  he  is" — something,  some  other  position.  Then  I  asked  him,  and  pres- 
ently another  young  man  came  there,  and  ^e  second  one  who  came  is  the  one 
who  got  the  books  for  me.  Judge  Archbald  said,  "I  would  like  to  introduce 
you  to  Judge  Mack" — no;  Judge  Hunt.  So  we  walked  over  in  the  corner  of 
the  building  somewhere  and  he  introduced  me  to  Judge  Hunt,  and  when  we 
came  out  there  was  a  nice-looking  gentleman  there,  and  hp  says.  '*  This  is  Judge 
Mack,  from  Chicago."  I  had  heard  of  Judge  Mnck,  and  I  m»de  some  remark 
about  a  gentleman  in  Chicago  that  I  knew.  I  did  not  try  to  bribe  him.  Then 
he  says,  **  There  is  another  man  over  there  I  would  like  you  to  meet,"  and  that 
was  Judge  Knapp.  I  had  met  him,  so  Judge  Knapp  said.  I  did  not  recall  it, 
but  he  said  I  had  met  him  before,  and  I  shook  hands  with  him  then.  I  did  not 
offer  him  a  thing;  and  we  left. 

The  Chairman.  Why  did  you  remark  Just  now  that  you  did  not  try  to  bribe 
him? 

Mr.  Watsoh.  Because  it  gets  pretty  close  to  the  fact,  as  I  understand  it,  by 
Innuendo,  that  I  was  down  for  some  improper  purpose  to  this  Judge. 

The  Chairman.  Did  anybody  send  you  down  here  to  bribe  Judge  Knapp  or 
anybody  else? 

Mr.  Watson.  I  have  heard  it  around  here  some.  There  has  been  some  hint- 
ing I  want  to  resent. 

The  Chairman.  I  would  like  to  know  who  has  hinted  at  it. 

Mr.  WATSbN.  Perhaps  my  skin  may  be  a  little  thin  on  that  subject.  I  think 
I  have  heard  it. 

The  Chairman.  T  had  heard  nothing  of  the  sort,  and  I  wanted  to  get  what 
that  remark,  interjected  at  that  point,  meant. 

Mr.  Watson.  Well,  I  read  in  the  evidence  that  Christy  Boland.  or  some  one, 
Baid  in  this  trial  that  I  told  him  I  had  two  Judges  besides  Judge  Archbald  that 
I  could  rely  on  in  the  United  States  Commerce  Court  to  decide  cases  my  way; 
It  is  in  your  record;  something  like  that.  That  may  be  putting  it  a  little 
stronger  than  it  really  appears:  and  I  never  met  those  men. 

The  Chairman.  You  said  that  Boland  said  that  you  told  him  that? 

Mr.  Watson.  Yes. 

The  Chairman.  And  that  you  read  that  in  the  record? 

Mr.  Watson.  I  read  it  in  The  record;  something  like  that 

The  Chairman.  Are  you  not  mistaken  about  It? 

Mr.  Watson.  Or  in  a  newspaper  or  something.  I  do  not  know  where  I 
read  it 

The  Chairman.  You  read  that  statement? 

Mr.  Watson.  Yes,  sir;  that  I  had  two  Judges 

Mr.  Webb.  I  do  not  think  he  attributed  that  much  influence  to  you. 

The  Chairman.  I  never  heard  that  much  influence  attributed  to  you. 

Mr.  Watson.  Let  us  change  it  and  put  that  I  said  I  had.  That  is  the  way 
they  always  put  it. 

Mr.  Wkbb.  He  said  that  you  said  that  you  had  two  Judges  you  could  in- 
fluence? 

Mr.  Watson.  He  must  have  said  that  I  said  that  the  Judge  said  to  me  so. 

Mr.  Webb.  Or,  rather,  that  you  told  Boland  that  the  Judge  could  influence 
two  other  Judges? 

Mr.  Watson.  Then  I  beg  the  committee's  pardon.  I  supposed  I  was  the 
guil  y  one,  that  I  was  doing  it  myself.  I  have  not  very  much  influence,  I 
know. 

Mr.  Webb.  He  did  not  say  that  either. 

Mr.  NoBRis.  Mr.  Watson,  the  object  of  your  coming  down  to  Washington  to 
get  the  papers,  or  to  see  the  record  in  the  Meeker  case,  was  to  enable  you  to 
prepare  yourself  to  meet  the  railroad  officials  in  that  conference  that  was  going 
to  take  place  in  Scranton,  was  it  not? 

Mr.  Watson.  Yes,  sir;  I  wanted  to  know  something  about  how  they  did 
those  things,  that  is  all,  and  I  did  not  know  it. 
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Mr.  NoBBis.  Those  people  you  were  going  to  meet  In  Scrantcm  were  slmpTy 
ofl9c1aIs  of  the  railroad;  you  were  not  going  to  argue  this  case  In  court,  were 
you? 

Mr.  Watbon.  No ;  but  we  were  going  to  talk  about  rates. 

Mr.  NoBRis.  And  you  wanted  to  know  something  about  rates  so  you  would 
be  able  to  cope  with  them  in  that  negotiation,  did  you  not? 

Mr.  Watson.  Yes. 

Mr.  NoRRis.  That  was  the  object  of  your  coming  to  Washington? 

Mr.  Watson.  Yes. 

Mr.  NoBRzs.  You  got  what  you  caB  "books"  when  you  came  down  here? 

Mr.  Watson.  That  is  all. 

Mr.  NoBRis.  These  two  [indicating]? 

Mr.  Watson.  I  did  get  another  one. 

Mr.  NoRBfs.  What  other  one? 

Mr.  Watson.  Something  like  that ;  some  amendment  to  those. 

Mr.  NoBRis.  This  is  entitled  "United  States  Commerce  Court,  case  No.  40: 
I^ehigh  Valley  Railroad  Co.,  petitioner,  v.  The  United  States,  respondent  Brief 
for  Henry  E.  Meeker,  surviving  partner  of  the  firm  of  Meeker  &  Co.'*  That 
is  one  of  the  books,  is  it? 

Mr.  Watson.  Yes. 

Mr.  NoHBis.  The  other  one  is  in  the  same  case,  case  No.  49,  United  States 
Commerce  Court,  entitled  the  same  way,  October  session,  1911,  brief  for  peti- 
tioners.   That,  I  take  it,  is  the  railroad  company's  brief? 

Mr.  Watson.  Yes. 

Mr.  NoRRis.  These  are  the  two  books  that  you  have  been  fifpeaking  about, 
these  briefs? 

Mr.  Watson.  Yes,  sir. 

Mr.  NoRRis.  What  was  the  other  book? 

Mr.  Watson.  Something  like  that.  It  was  either  an  amendment  or  ^se  that 
is  an  amendment  of  the  other  one. 

Mr.  NoRRis.  It  was,  perhaps,  a  reply  brief,  or  something  like  that? 

Mr.  Watson.  No.  The  book  you  have  in  your  hand,  I  think,  is  the  VaBey 
book,  is  it  not?    That  is  the  one  that  the  railroad  company  filed? 

Mr.  NoRRis.  Yes. 

Air.  Watson.  My  recollection  is  that  perhaps  this  book  contains  more  than 
the  other  one. 

Mr.  NoRRis.  It  does. 

Mr.  Watson.  No;  but  I  mean  the  other  one  I  got.  I  got  two  books  of  the 
Valley  Railroad. 

Mr.  NoRRis.  You  had  two  of  their  briefs  instead  of  one? 

Mr.  Watson.  Yes;  but  one  was  not  as  full  as  the  other,  or  there* was  some- 
thing there. 

Mr.  NoBRis.  You  did  not  get  anything  except  briefs? 

Mr.  Watson.  I  looked  at  the  record — at  the  docket,  or  something  they  had 
there. 

Mr.  NoRRTS.  I  believe  you  testified  here  that  that  was  one  of  your  objects  in 
coming  down? 

Mr.  Watson.  Yes;  I  wanted  to  see  what  sort  of  a  record  they  had  there. 

Mr.  NoRRTs.  You  wanted  to  see  the  docket  entries? 

Mr.  Watson.  It  would  hardly  be  that  The  record  would  be  all  they  had 
there. 

Mr.  NoRRTs.  If  yon*  did  not  mean  what  you  said,  tell  us  what  you  do  mean. 

Mr.  Watson.  I  wanted  to  get  the  whole  case. 

Mr.  NoRRis.  The  docket  entries  would  be  part? 

Mr.  Watson.  Yes;  and  this  would  be  part  lindicating  book]. 

Mr.  NoRRis.  Now,  tell  the  committee,  will  you,  what  good  you  expected,  what 
benefit  you  expected  in  negotiating  with  these  railroad  officials  would  be  any 
knowledge  you  might  have  of  what  wns  on  the  docket,  what  were  the  docket 
entries  in  another  case  entirely  independent  of  the  one  you  were  trying  to 
settle. 

Mr.  Watson.  I  can  tell  you  in  one  moment  what  I  had  in  my  mind  when  I 
came  here.  My  experience  with  railroad  companies  is  that  they  deny  every- 
thing in  sight:  they  will  not  agree  to  anything  until  you  bring  them  up  to 
where  they  can  see.  Their  vision  is  affected  on  anything  that  concerns  them. 
You  have  to  bring  them  forcibly  up  to  it  I  understood  from  the  newspapers, 
or  from  Mr.  Roland  also,  and  from  others  I  had  talked  with,  that  this  Meeker 
case  was  tried  greatly  to  the  advantage  of  Mr.  Meeker ;  that  they  had  reduced 
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the  rates  of  the  railroad  company ;  and  that  Mr.  Meeker  was  likely  to  recover 
a  couple  of  hundred  thousand  dollars  by  the  reduction  of  the  rates.  Now,  yoi> 
say  it  was  on  an  ^itirely  different  case.  A  case  where  a  railroad  company 
is  shipping  coal  from  about  the  same  point,  and  the  same  sizes,  and  to  the  same^ 
destination,  is  pretty  nearly  the  same  case. 

Mr.  NoBBis.  It  was  not  shipping  coal  from  the  same  point,  was  it? 

Mr.  Watson.  Yes ;  they  were  within  almost  a  stone's  throw  of  the  same  point. 
The  lAckawanna  Valley  opens  into  the  Wyoming  Valley,  and  they  are  not  15- 
miles  apart 

Mr.  NoRBis.  As  a  matter  of  ftict,  what  information  did  yon  get  that  was  of 
any  benefit  to  you  in  those  negotiations? 

Mr.  Watson.  The  benefit  I  got  was  Just  what  they  reduced  them,  and  I  argued 
it  very  stoutly  and  very  long  before  Mr.  Truesdale. 

Mr.  NoBBis.  Will  you  point  out  to  me  the  place  in  either  one  of  these  briefa^ 
where  you  got  that  information? 

Mr.  Watson.  I  think  I  can  show  you  where  it  was  reduced  two  or  three- 
grades. 

Mr.  NoBBis.  I  would  be  very  glad  to  have  you  show  me  that  [Handing  the 
witness  briefft.] 

Mr.  Watson.  I  think  I  can.  I  am  not  familiar  with  the  book  now.  It  has- 
been  out  of  my  hands  a  long  time. 

Mr.  NoBBis.  You  went  over  it  carefully,  did  you  not? 

Mr.  Watson.  Yes ;  but  I  do  not  hug  things  so  long  as  that 

Mr.  NoBBis.  Your  memory  was  good  at  that  time? 

Mr.  Watson.  It  was  not  so  good  at  that  time,  either.  My  recollection  is  that 
It  was  a  comparison  of  rates  we  were  making  here,  and  the  things  I  got  I  do- 
not  seem  to  put  my  hand  on. 

Mr.  NoBBis.  The  information  you  are  looking  for  is  where  they  reduced  the- 
rates,  so  that  you  could  show  In  this  other  case  how  they  reduced  the  rates  in 
the  Meeker  case?  [After  a  pause.]  Mr.  Watson,  I  do  not  want  to  delay  the- 
committee  too  long. 

Mr.  Watson.  You  are  asking  me  to  look  for  something  in  this  book.  I  have- 
found  where  this  rate  is  discussed  here. 

Mr.  NoBBis.  Now,  Mr.  Watson,  Just  let  me  call  your  attention  to  the  fact  that 
those  are  briefs. 

Mr.  Watson.  I  understand  that    They  were  appeals. 

Mr.  NoRBis.  You  can  not  find  .In  those  briefs  any  action,  of  course,  that  the- 
oonrts  took  in  that  case. 

Mr.  Watson.  But  I  can  find  what  the  attorneys  said  they  took.  I  did  not 
have  the  decree. 

Mr.  NoBBis.  You  were  getting  to  it,  and  you  said  you  did  argue  at  great 
length  what  they  had  done  in  the  Meeker  case? 

Mr.  Watson.  I  did;  and  perhaps  I  have  it  in  the  other  book. 

Mr.  NoBBis.  Is  it  not  true  that  the  Meeker  case  was  not  decided,  and  that 
they  had  not  done  anjrthing.  and  that  it  was  never  decided  on  its  merits? 

Mr.  Watson.  They  reduced  several  sizes. 

Mr.  NoBBis.  At  this  time  the  Commerce  Court  had  not  taken  any  action  in  the- 
Meeker  case;  and  how  could  you  use  anything  in  the  Meeker  case  with  these- 
railroad  ofllcials  to  show  what  action  the  court  had  taken  in  that  case? 

Mr.  Watson.  I  simply  did  it  by  calling  their  attention  to  certain  reductions. 
I  knew  of,  and  I  got  the  information  from  what  they  did. 

Mr.  NoBBis.  But  there  could  not  be  any  information  in  the  briefs  filed  by- 
attorneys  before  the  case  was  disposed  of? 

Mr.  Watson.  This  case  was  before  the  United  States  Commerce  Court,  and' 
the  United  States  Commerce  Commission  had  gott«i  through  with  it,  as  I  un- 
derstood it 

Mr.  NoBBis.  Yes;  the  Interstate  Commerce  Commission? 

Mr.  Watson.  Yes;  and  it  was  their  finding  that  I  was  talking  about,  and' 
not  the  court's. 

Mr.  NoBBis.  Their  finding  was  in  issue  in  that  court? 

Mr.  Watson.  Yes. 

Mr.  NoBBis.  Did  you  expect  to  use  that? 

Mr.  Watson.  Yes;  because  it  gave  me  information  as  to  what  they  might 
expect 

Mr.  NoBBis.  No;  that  could  not  possibly  be,  because  It  was  the  Commerce- 
Court  that  was  going  to  jmiss  upon  it  Why  did  you  go  to  the  Commerce  Court 
to  get  what  the  Interstate  Commerce  Commission  had  done? 
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Mr.  WATS0I7.  Because  I  went  to  those  books  to  get  what  the  Interstate  Com- 
merce Commission  did. 

Mr.  NoRRis.  They  do  not  show  It  They  show  the  claims  made  by  the  re* 
spective  attorneys.  Do  yon  want  this  committee  to  believe  that  a  lawyer  of 
many  years'  experience  and  practice  would  go  to  the  Commerce  Court  «n«i  get 
the  briefs  of  the  attorneys  in  order  to  find  out  whnt  the  Interstate  Commerce 
Commission  had  done,  when,  right  in  the  same  city,  he  could  go  over  to  the 
Interstate  Commerce  Commission  and  get  their  decision  directly?. 

Mr.  Watson.  Yes;  but  I  did  not  know  it. 

Mr.  NoRRis.  You  did  not  know  it? 

Mr.  Watson.  I  did  not  I  am  frnnk  to  say  that  I  never  knew  anything  about 
the  Interstate  Commerce  Commission. 

Mr.  NoRRis.  You  have  just  said  that  it  was  the  action  of  the  Interstate  Com* 
merce  Commission  that  you  were  looking  for. 

Mr.  Watson.  It  was;  I  wanted  the  information. 

Mr.  NoRRis.  Then  you  did  know  there  was  such  a  thing? 

Mr.  Watson.  Did  I  know  it?  I  have  known  it  ever  since  they  have  been  In 
existence.  But  to  go  before  them,  to  get  them  to  have  anything  to  do  with  this, 
or  to  study  their  decisions,  I  never  did  in  my  life,  because  I  never  was 
Interested. 

Mr.  NoRRis.  You  wanted  to  arm  yourself  for  this  argument  with  these  rnil- 
rond  officials  with  the  action  of  the  Interstate  Commerce  Commission  In  the 
Meeker  case? 

Mr.  Watson.  That  is  just  what  I  wanted. 

Mr.  NoRRis.  And  you  were  right  here  In  Washington  where  the  Interstate 
Commerce  Commission  sits? 

Mr.  Watson.  Yes. 

Mr.  XoRRis.  And  did  not  go  to  get  It? 

Mr.  Watson.  I  did  not  know.  I  perhaps  did  not  know  how;  I  will  admit 
that. 

Mr.  NoRRis.  You  went  to  the  Commerce  Court? 

Mr.  Watson.  Yes. 

Mr.  NoRRis.  And  satisfied  yourself  by  taking  the  briefs  of  the  attorneys? 

Mr.  Watson.  Yes;  and  something  else;  I  got  something  else. 

Mr.  NoRRis.  The  other  one  was  a  brief? 

Mr.  Watson.  I  think  it  was  a  brief  of  some  kind. 

Mr.  NoRRis.  You  got  matter  for  the  argument  that  you  expected  to  be  of 
benefit  to  you  up  in  Scranton,  and  that  is  the  fen  son  you  wired  Judge  Arch- 
bald  and  came  clear  down  here  to  Washington,  was  it? 

Mr.  Watson.  To  a  man  who  knew  nothing  about  the  practice  before  the 
Interstate  Commerce  Commission  any  information  I  could  get  would  be  very 
agreeable  to  me. 

Mr.  NoRRis.  You  did  not  get  any  Information  at  all? 

Mr.  Watson.  I  got  Information 


Mr.  NoRRis.  As  a  matter  of  fact- 


Mr.  Watson.  I  got  Information  enough  so  that  they  admitted  what  I  said 
was  true. 

Mr.  NoRRis.  The  record  of  the  Interstate  Commerce  Commission  you  did  not 
get? 

Mr.  Watson.  That  Is  true,  unless  that  other  book  was  the  record  of  the 
Interstate  Commerce  Commission.    I  do  not  know  whether  it  was  or  not. 

Mr.  NoRRis.  It  is  not  likely  you  would  get  that  in  the  Coinnierce  Court? 

Mr.  Watson.  No  ;  I  do  not  know.  I  do  not  know  any  other  place  only  there. 
I  do  not  know  what  I  bad.     Somebody  gave  it  to  me. 

Mr.  NoRRis.  You  said  in  the  beginning  of  your  testimony  that  you  went  to 
see  Judge  Archbald  about  the  practice  in  the  Commerce  Court? 

Mr.  Watson.  That  Is  the  first  thing  I  did. 

Mr.  NoRRis.  That  is,  after  you  had  been  employed  by  the  Rolands? 

Mr.  Watson.  Yes. 

Mr.  NoRRis.  You  were  employed,  then,  In  a  case  that  was  before  the  Inter- 
state Commerce  Commission  that  you  thought  might  eventually  get  to  the 
Commerce  Court? 

Mr.  Watson.  No,  sir ;  It  was  not  before  the  Interstate  Commerce  Commission. 

Mr.  NoRRis.  Where  was  it? 

Mr.  Watson.  Oh,  I  guess  it  was;  yes. 

Mr.  NoRRiB.  Did  I  state  it  correctly? 

Mr.  Watson.  Yes;  that  Is  right 
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Mr.  NoRRis.  And  you  wanted  to  know  the  procedure  in  the  Ck)mnierce  Court 
80  that  you  would  know  what  to  do  in  case  your  case  did  reach  that  court? 

Mr.  Watson.  Yes. 

Mr.  NoB£i8.  And  you  went  to  see  Judge  Arclibald  to  get  that  information? 

Mr.  Watson.  I  spoke  to  him  about  it ;  yes,  sir. 

Mr.  NosBis.  You  testified  that  at  that  time  you  had  not  even  read  the  law 
providing  for  the  Commerce  Court? 

Mr.  Watson.  ^I  had  not. 

Mr.  No&BiB.  As  a  lawyer,  does  it  not  appear  to  you  that  when  you  finally  got 
a  case  that  might  possibly  reach  this  court  the  way  to  find  out  what  the  court 
was  would  be  to  read  the  law  instead  of  going  to  the  judge  who  presided  and 
asking  what  the  law  was  when  he  would  have  to  pass  on  the  case  when  you  got 
up  to  it? 

Mr.  Watson.  I  did  not  ask  him  what  the  law  was.  That  was  not  it  It  was 
a  mutter  of  practice.  I  have  practiced  long  enough  to  know  that  the  courts  fix 
their  own  rules  of  practice.    That  is  what  I  was  talking  to  him  about 

Mr.  Noaais.  You  had  not  read  the  law? 

Mr.  Watson.  I  had  not. 

Mr.  NoBBis.  Does  It  not  appeal  to  you  as  a  lawyer  of  a  great  many  years' 
standing  that  before  it  is  necessary  for  you  to  find  out  what  the  practice  is  you 
ought  at  least  to  rend  the  law? 

Mr.  Watson.  I  did;  that  duy. 

Mr.  NoBBiB.  You  did  that  afterwards? 

Mr.  Watson.  Yes;  I  did  It  that  day.  I  got  a  little  pamphlet  or  something 
that  had  the  act  printed  in  it  and  I  read  it 

Mr.  NoBRis.  Now,  Mr.  Watson,  will  you  tell  the  committee  that,  employed 
as  an  attorney  in  a  case  involving  quite  a  large  sum  of  money,  employed  by 
the  Bolands  in  a  case  pending  before  the  Interstate  Commerce  Commission,  in 
order  to  equip  yourself  for  an  argument  with  the  railroad  officials  you  knew  was 
coming  on  soon,  it  being  necessary  for  you  to  find  out  something  about  what  the 
Interstate  Commerce  Commission  did.  you  sent  this  telegram  and  then  followed 
it  up  and  then  came  down  to  see  Judge  Archbald  without  going  to  the  Inter- 
state Commerce  Commission  or  making  any  attempt  to  get  the  record  or  the 
decision  or  the  opinion  in  that  case? 

Mr.  Watson.  It  may  seem  so  to  you,  but,  so  far  as  I  recall  now,  it  did  not 
appeal  to  me. 

Mr.  NoBBis.  Does  it  seem  to  you  that  a  man  who  will  accept  a  fee  or  who 
expects  to  get  paid  for  his  services  as  an  attorney  and  who  pursues  that 
course  is  entitled  to  any  fee  for  his  services? 

Mr.  Watson.  I  do  not  know  why  I  would  not  be  entitled  to  it  if  I  brought 
about  a  settlement,  no  matter  what  happened,  or  how  I  got  the  infommtion. 
But  I  want  to  answer  the  question.  You  asked  a  question.  I  had  been  led  to 
believe,  through  Mr.  W.  P.  Roland,  from  the  beginning,  that  the  railroad  com- 
pany would  be  particularly  anxious  to  settle  this  rate  case  if  they  could  get 
some  Excuse  for  paying  the  money. 
"^    Mr.  NoBBis.  You  are  not  answering  my  question,  Mr.  Watson. 

Mr.  Watson.  And  that  was  the  reason  why,  perhaps,  nothing  was  looked  upf 
until  we  got  advantageously  close  to  It.    Then  I  did  want  to  know  more  about  It 

Mr.  NoBBis.  You  were  seeking  information  as  to  what  the  Interstate  Com- 
merce Commission  hnd  done  in  the  Meeker  case? 

Mi\  Watson.  I  was. 

Mr  NoBBis.  Can  you  explain  to 'this  committee,  when  you  were  seeking  this 
information,  why  you  did  not  go  where  you  must  have  known  the  information 
existed? 

Mr.  Watson.  I  thought  the  information  existed  in  this  court 

Mr.  NoBBiB.  Where? 

Mr.  Watson.  I  thought  I  could  find  it  in  the  United  States  Commerce  Court 

Mr.  NoBBis.  Did  you  not  know  that  you  would  not  find  it? 

Mr.  Watson.  I  did  not. 

Mr.  NoRBis.  You  did  not  know  when  you  got  those  brlefti  you  had  not  found  it? 

Mr.  Watson.  I  did ;  I  supposed  I  did.  I  had  some  other  paper  that  gave  me 
Uie  Information  I  wanted. 

Mr.  NoBBis.  You  have  already  testified  that  that  other  paper  was  a  brief. 

Mr.  Watson.  It  was  the  same  kind ;  yes. 

Mr.  NoBBis.  So  that  it  would  be  along  the  same  line  of  these  you  have  testi* 
0ed  to  and  identified? 
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Mr.  Watson.  Perhaps  so. 

Mr.  NoBRis.  Do  yon  know  now  what  the  Interstate  Ck)nimerce  C!omml8Sion 
did  in  the  Meeker  case? 

Mr.  Watson.  I  know  that  at  that  time  they  had  reduced  the  rate  on  two  or 
three  sizes  of  the  coal. 

Mr.  NoBBis.  Did  you  ever  read  the  opinion  in  the  Meeker  case? 

Mr.  Watson.  I  have  not;  because  it  was  handed  down  since  my  coming — 
since  I  have  been  out  of  this  case. 

Mr.  NoBBis.  I  am  speaking  of  the  decision  of  the  Meeker  case  before  the 
Interstate  Commerce  Commission.  That  had  been  passed  on  prior  to  this  date» 
because  the  case  had  been  appealed  by  the  railroad  company,  and  was  pending 
in  the  Commerce  Court. 

Mr.  Watson.  I  did,  at  the  time,  know  it  was  a  reduction  on  the  smaller 
*  sizes  of  the  coal. 

Mr.  NoBBis.  I  asked  you,  Have  you  ever  read  the  opinion? 

Mr.  Watson.  No;  I  do  not  think  so. 

Mr.  NoBBis.  The  opinion  had  been  written  and  was  published  and  was  a 
public  document. 

Mr.  Watson.  Yes;  I  suppose  so. 

Mr.  NoBBis.  Prior  to  the  time  you  were  arming  yourself  for  this  controversy 
with  the  railroad  officials? 

Mr.  Watson.  I  presume  It  was. 

Mr.  NoBBis.  And  you  were  seeking  information  in  regard  to  that  very  case 
and  what  they  did,  and  never  looked  it  up  to  see? 

Mr.  Watson.  I  was  seeking  information 

Mr.  NoBBis.  You  satisfied  yourself  by  getting  some  briefs  filed  by  attorneys 
in  the  case? 

Mr.  Watson.  I  was  seeking  the  information  and  I  thought  I  had  it. 

Mr.  NoBBis.  You  know  you  did  not  have  the  opinion  in  those  briefs? 

Mr.  Watson.  I  do  not  know  but  what  I  did  have  it,  or  there  was  some  ex- 
pression. 

Mr.  NoBBis.  Did  you  not,  as  a  matter  of  fact,  as  a  lawyer,  know  you  did  not 
have  the  information  when  you  had  those  briefs? 

Mr.  Watson.  If  those  are  the  only  books  I  had,  I  know  that  the  opinion  Is 
not  in  these  books. 

Mr.  NoBBis.  Certainly. 

Mr.  Watson.  I  know  that  now. 

Mr.  NoBBis.  You  knew  that  then,  did  you  not? 

Mr.  Watson.  Well,  I  presume,  if  I  examined  these  books,  I  did.  I  read  these 
books,  and  I  read  the  other  one. 

Mr.  NoBBis.  If  you  came  all  the  way  to  Wai=<hington  to  get  them,  yon  did  not 
go  away  without  knowing  what  you  had,  did  you? 

Mr.  Watson.  I  presume  I  did. 

Mr.  NoBBis.  Then  you  knew  you  did  not  have  the  opinion? 

Mr.  Watson.  I  do  not  know  whether  I  had  die  opinion  in  the  other  bodk  or 
not ;  I  do  not  know  what  was  In  it. 
•  Mr.  NoBBis.  The  other  book  was  a  brief? 

Mr.  Watson.  I  think  it  was. 

Mr.  NOBBIS.  You  knew  that  the  opinion  would  not  be  in  the  brief — there 
might  be  a  reference  to  it — and  you  knew  that  to  get  that  opinion  all  you  had 
to  do  was  to  go  to  the  Interstate  Commerce  Commission,  or  to  send  a  telegram 
from  Scranton  to  the  clerk  of  the  Interstate  Commerce  Commission  and  get 
that  opinion  by  mall  quicker  than  you  got  it  this  way,  could  you  not? 

Mr.  Watson.  I  presume  I  could,  if  I  had  known  that.    I  did  not  know ;  that 

is  all. 

Mr.  Webb.  Let  me  ask  you  a  question  again.  You  carried  these  important 
briefs  back  that  you  came  all  the  way  down  here,  250  or  300  miles,  for.  Did 
you  show  them  to  Mr.  Truesdale  and  say,  **  Here  is  your  railroad  that  has  a 
case  pending  in  the  Commerce  Court "?  Did  you  say,  "  Mr.  Truesdale,  here  are 
the  briefs.  You  have  a  case  pending  down  there  in  court,  and  I  have  been  down 
to  Washington,  and  I  saw  Judge  Archbald  yesterday,  and  I  know  something 
about  these  rates  now,  and  you  had  better  Just  stand  and  deliver"? 

Mr.  Watson.  No,  sir ;  I  never  spoke  to  Mr.  Truesdale  in  that  way. 

Mr.  Webb.  Did  you  show  him  the  briefs? 

Mr.  Watson.  No,  sir.  I  showed  him  one  I  had,  in  which  I  claimed  certain 
rates.    I  showed  him  a  paper  I  had  with  these  printed  on  it,  what  we  claimed. 

Mr.  Webb.  Did  you  know  that  this  suit  was  one  pending  in  the  Commerce 
Court  when  you  came  down  here? 
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Mr.  Watbow.  I  did  not 

Mr.  Webb.  Yon  did  not  know  it  was  then  pending? 

Mr.  Watson.  No:  I  did  not. 

Mr.  Webb.  And  that  It  was  dismissed  only  here  in  April  on  motion  of  counsel 
for  the  railroad? 

Mr.  Watson.  No,  sir. 

Mr.  Webb.  When  you  went  to  the  Judge  about  this  rate  case,  I  ask  you  If 
he  did  not  tell  you  that  this  rate  action  was  a  very  good  one  to  settle  out  of 
court;  Bolnnd*s  case? 

Mr.  Watson.  No,  sir. 

Mr.  WEBa  That  was  not  ever  said  by  the  court? 

Mr.  Watson.  No.  I  heard  it  was  said  to  Boland,  but  It  never  was  to  me; 
or  else  I  have  read  it  in  the  papers  that  it  was  said  to  Boland. 

Mr.  Webb.  Has  there  been  any  feeling  between  you  and  Judge  Archbald  In 
tbe  last  10  years? 

Mr.  Watson.  I  do  not  know;  I  would  not  want  to  say  that;  no. 

Mr.  Webb.  You  have  been  very  close  friends,  then,  have  you? 

Mr.  Watson.  Well,  I  would  not  say  that  we  had. 

Mr.  Webb.  You  Impressed  me  that,  for  some  reason,  you  did  not  practice 
before  Judge  ArcbbaUVs  court. 

Mr.  Watson.  I  do  not  think  I  ought  to  be  compelled  to  state  all  my  per- 
sonal rensons  for  not  being  there.  If  the  committee  asks  for  It,  I  will  tell 
them  why. 

The  Chaibman.  Unless  it  has  some  bearing  upon  this  matter. 

Mr.  Watson.  Absolutely  nothing.  It  was  simply  a  matter  of  the  appoint- 
ment of  Judge  Arcbbnid  under  certain  conditions,  when  he  was  appointed 
Judge;  and  after  I  knew  he  was  going  to  be  appointed  Judge,  I  helped  him; 
and  maybe  I  ought  not  to  have  done  it,  because  there  are  certain  reasons 

Mr.  Webb.  That  is  not  the  renson  you  have  not  practiced  in  bis  court,  is  it? 

Mr.  WATfeoN.  I  did  not  go  over  there  the  next  day  to  help  him  open  court» 
and  I  did  not  go  back  for  some  little  time;  but  I  had  no  feeling  about  it 

Mr.  Webb.  You  have  not  had  any? 

Mr.  Watson.  No  ;  I  like  Judge  Arcbbnid  very  much. 

Mr.  Webb.  As  a  matter  of  fact,  you  hold  a  position  now  to  which  you  were 
recommended  by  the  Judge,  do  you  not? 

Mr.  Watson.  If  he  recommended  me,  I  want  to  thank  him  now;  I  did  not 
know  that  he  did. 

Mr.  Webb.  Do  you  hold  the  position  now? 

Mr.  Watson.  I  do. 

Mr.  Webb.  What  is  it? 

Mr.  Watson.  It  is  solicitor  for  the  county  of  Lackawanna. 

Mr.  Webb.  And  you  did  not  know  that  the  Judge,  If  he  ever  did  recommend 
you,  hnd  done  it? 

Mr.  Watson.  No.  I  wish  to  thank  him,  if  he  did  it,  because  I  did  not  know 
It.    I  supposed  that  I  got  it  from  an  entirely  different  source. 

Mr.  Webb.  When  I  examined  you  awhile  ago  I  did  not  know  that  you  had 
wired  the  Judge  a  second  message  to  meet  you  somewhere  in  Washington.  Did 
you  wire  him  on  your  way  down  here  to  meet  you  at  the  Raleigh  Hotel? 

Mr.  Watson.  I  do  not  know.    I  think  very  likely  I  did,  if  he  met  me  there. 

Mr.  Wi!3B.  Do  you  remember  now?  Awhile  ago  you  remembered  the  very 
side  of  the  street  you  went  up  on,  and  every  little  detail. 

Mr.  Watson.  I  did  not  remember  the  side  of  the  street  I  went  up  on,  but  I 
met  him  at  the  Raleigh  Hotel,  and  we  walked  up  to  this  building. 

Mr.  Webb.  Was  it  raining? 

Mr.  Watson.  Maybe  not,  when  I  got  in  here ;  but  it  had  been  raining  and  It 
did  rain  afterwards. 

Mr.  Webb.  It  rained  before  and  after? 

Mr.  Watson.  Maybe  not ;  Just  at  that  moment  it  was  not  raining. 

Mr.  Webb.  You  remember  you  went  into  this  building  from  the  H  Street  side? 

Mr.  Watson.  Yes;  I  did.  I  know  how  we  got  into  the  building,  because  one 
winter  I  lived  on  the  comer  opposite  that,  a  number  of  years  ago,  and  I  noticed 
the  building  and  its  location  when  we  went  in,  and  I  noticed  the  Shoreham  Hotel 
from  where  we  went  in. 

Mr.  Webb.  I  thought  you  were  an  entire  stranger  here? 

Mr.  Watson.  I  have  been  down  here  a  couple  of  times. 

Mr.  Webb.  Can  you  tell  us  where  you  wired  the  Judge  to  meet  you ;  that  is,  at 
what  point  did  you  wire  the  Judge  to  meet  you? 
» 
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Mr.  Watson.  From  what  point  did  I  send  tbe  telegram? 

Mr.  Webb.  No;  you  sent  that  telegram  from  somewhere  on  the  way.  But 
where  did  you  tell  the  Judge  to  meet  you  here  in  Washington? 

Mr.  Watson.  Thnt  Is  n  blank  to  me.  But  If  he  met  me  at  the  Raleigh  Hotel, 
thfit  Is  probably  where  It  was. 

Mr.  WEBa  That  is  the  only  reason  you  have?  I  thought  you  met  him  on  tlie 
street 

Mr.  Watson.  It  was  In  front  of  the  hotel,  I  Imagine.  That  is  what  I  think; 
I  think,  now,  he  was  standing  in  front  of  the  hotel. 

Mr.  Webb.  You  Just  happened  to  go  up  and  meet  him  there? 

Mr.  Watson.  No;  It  was  the  place  I  expected  to  meet  him;  I  have  no  doubt 
of  that 

1^1  r.  WEBa  Do  you  know  what  street  the  Raleigh  Hotel  Is  on? 

Air.  Watson.  Yes;  Twelfth  Street  and  Pennsylvania  Avenue. 

Mr.  WicBB.  That  is  right;  and  you  can  not  tell  us  now,  althou^  you  know 
where  the  Raleigh  Hotel  is,  what  point  you  wired  the  Judge  to  meet  yon? 

Mr.  Watson.  I  do  not;  but  from  the  fact  that  I  checked  my  stitchel  in  the 
Raleigh  Hotel — I  remember  that  very  well — I  suppose  that  I  asked  him  if  lie 
would  meet  me  at  the  Raleigh  Hotel.    I  presume  I  did. 
.  Mr.  Webb.  You  presume  you  did? 

Mr.  Watson.  Yes. 

Mr.  Webb.  Can  you  not  swear  that  you  did  or  did  not?  You  told  us  a  while 
ago  about  going  to  the  Commerce  Court  and  meeting  one  fellow  and  another, 
and  meeting  the  Judge,  and  what  wtis  said.  Can  you  not  tell  us  what  was  in 
your  telegram  you  sent  to  the  Judge? 

Mr.  Watson.  No  ;  I  can  not.  If  I  were  going  to  tell  you  my  best  recollection, 
I  would  say,  "  Meet  me  at  the  Raleigh  Hotel,"  at  a  certain  time,  and  that  time 
I  knew  when  It  was,  when  I  would  arrive  here.  I  think  that  is  Just  what  I 
did  say. 

Mr.  Webb.  Is  not  that  a  very  peculiar  telegram  from  a  man  who  Is  coming 
down  to  Washington  seeking  information  about  a  case  about  records  to  wire  a 
United  States  Commerce  Court  Judge  to  meet  him  at  a  certain  point  In  this  city? 
Do  you  think  you  sent  the  Judge  any  such  telegram  as  that? 

Mr.  Watson.  I  do  not  know,  but  I  imagine  that  is  what  I  sent,  something 
like  that.  I  think  I  did.  I  think  I  knew,  from  some  information  that  I  had 
gotten,  that  the  courts  were  closed  on  Saturday  afternoon,  and  I  thought  I 
knew  the  Judge  well  enough  to  ask  him  to  meet  me  at  a  certain  place.  I  did 
not  know  I  was  going  to  the  Commerce  Court  when  I  met  him.  I  had  no  Idea 
where  I  was  going.  I  e-xpected  to  go  somewhere  where  I  could  get  this  infor- 
mation, and  I  heard  that  the  appeals  were  in  the  United  States  Commei^e 
Court    That  is  all  I  knew. 

Mr.  Webb.  You  do  not  even  know  the  time  of  day  when  you  came  here? 

Mr.  Watson.  It  was  later  than  I  expected  to  get  here,  on  account  of  some- 
thing the  matter  with  the  train. 

Mr.  Webb.  Do  you  remember  about  the  time  it  was? 

Mr.  Watson.  I  would  say  noon,  about  12  o'clock;  something  like  that  It 
may  have  been  an  hour  earlier. 

Mr.  Webb.  When  did  you  leave  him? 

Mr.  Watson.  I  went  away  from  here  at  6;  I  do  not  know  that  I  left  him 
at  6. 

Mr.  Webb.  You  were  with  him  from  12  to  6  o'clock? 

Mr.  Watson.  I  think  I  was,  nearly  all  the  time.  We  sat  down  on  a  beach 
In  the  hotel,  or  somewhere,  and  talked. 

Mr.  Webb.  In  the  Raleigh  Hotel? 

Mr.  Watson.  Perhaps  so;  maybe  it  was  the  Pennsylvania  Station;  I  do  not 
Imow.  I  know  that  I  sat  down  somewhere  with  him  and  talked,  not  in  the 
court  building. 

Mr.  Webb.  When  you  say  you  were  employed  to  assist  in  this  case  of  the 
Marian  Coal  Co.  against  the  railroad  company  in  the  Commerce  Court,  did 
you  know  Mr.  Reynolds  was  their  counsel  then? 

Mr.  Watson.  Yes;  that  was  talked. 

Mr.  Webb.  Why  did  you  not  go  to  Reynolds  to  get  his  opinion  about  these 
dilngs,  the  practice  that  you  talked  about? 

Mr.  Watson.  Mr.  Reynolds  would  not  settle  with  the  Lackawanna,  so 
Christy  Bolund  told  me  after,  that  he  would  not  settle  with  the  Lackawanna, 
and  they  wanted  some  one  who  would  settle  this  case.  What  the  reason  was  I 
do  not  know.    I  told  them  I  would  not  take  hold  of  the  case  and  try  it  out. 
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or  go  into  the  Commerce  Court,  unless  Mr.  Rejniolds  agreed  to  it,  and  they 
said :  "  You  settle  tbis  with  the  Marian  Wasbery  case." 

Mr.  Webb.  Tliat  was  all  the  authority  you  had  to  settle  the  Marian  Washery 
case?  . 

Mr.  Watson.  No;  this  case  was  put  in;  as  I  say,  they  used  the  Marian 
washery  cnse  to  give  the  Lackawanna  an  opportunity,  or  a  chance  to  buy  them 
out  without  pnylug  rates. 

Mr.  Webb.  Were  you  ever  employed  by  the  Bolands  before  in  any  lawsuit  In 
your  life? 

Mr.  Watson.  Never.  I  have  known  Christy  Boland  a  great  many  years.  He 
was  treasurer  of  the  city  of  Scmntou  when  1  was  an  adviser  of  the  mayor 
at  that  time,  and  I  learned  to  know  him  very  well;  and  then  he  ran  for 
treasurer — county  treasurer — at  a  time  when  some  of  us  got  licked,  and  I  was 
among  them,  and  so  was  Mr.  Boland.  We  were  together  more  or  less  then, 
although  we  were  on  opposite  tickets. 

Mr.  Webb.  That  Is  not  necessary 

Mr.  Watson.  And  I  knew  him  very  well. 

Mr.  Webb.  You  were  never  employed  by  him  before? 

Mr.  Watson.  No;  unless  it  was  in  some  minor  matter,  to  see  somebody. 

Mr.  Webb.  Can  you  tell  the  committee  why  you  did  not  consult  Reynolds 
about  this  important  litigation? 

Mr.  Watson.  Because  I  was  advised  not  to,  and  I  did  not  know  what  I  was 
going  to  do,  and  what  I  had.  The  Wflshery  case  had  nothing  to  do  with  Uey- 
nolds,  and  this  was  hooked  on  afterwards. 

Mr.  Webb.  Did  you  know  that  Reynolds  would  not  recognize  you  In  the  ease 
at  all  ? 

Mr.  Watson.  Did  I  know? 

Mr.  Webb.  Yes. 

Mr.  Watson.  I  do  not  know  what  Mr.  Reynolds  would  do,  whether  he  would 
recognize  me  or  not.  He  has  often  recognized  me  when  he  wanted  something; 
I  know  that. 

Mr.  Webb.  Had  you  not  heard^ — 

Mr.  Watson.  I  do  not  dodge  anywhere  for  any  Reynolds  I  ever  knew  that  was 
ever  lM)m  under  the  sun. 

Mr.  Webb.  You  did  know  that  Mr.  Reynolds  was  more  of  a  rate-expert  lawyer 
than  you  were? 

Mr.  Watson.  I  know  that  Mr.  Reynolds  has  been  fiddling  around  this  Com* 
merce  Commission  for  some  time.  That  Is,  I  heard  thnt  within  the  last  year. 
I  never  knew  it  before ;  I  did  not  know  what  his  business  was. 

Mr.  Webb.  He  could  hnve  told  you  how  to  get  the  record  in  this  case  without 
coming  to  Washington  after  It. 

Mr.  Watson.  Maybe;  I  do  not  know.  I  do  not  know  what  he  knew.  I  did 
not  go  to  him,  because  I  was  advised  not  to. 

Mr.  Webb.  Are  you  sure  you  did  not  come  to  Washington  until  after  the 
conference  with  Truesdale? 

Mr.  Watson.  Sure.  I  know  that  the  conference  with  Truesdale — ^thls  letter — 
I  could  not  have  told  anything  about  this  if  I  hnd  not  got  souie  data.  This 
letter  Is  dated  on  the  2d ;  the  telegram  was  on  the  6th,  and  I  know  it  was  after 
the  6th. 

Mr.  Webb.  Of  October? 

Mr.  Watson.  Of  October;  it  was  after  that  telegram. 

Mr.  Webb.  How  do  you  know  It  was  after  the  6th? 

Mr.  Watson.  Because  I  met  them  on  Monday  or  Tuesday. 

Mr.  Webb.  That  could  have  been  the  6th,  could  It? 

Mr.  Watson.  Yes,  sir;  it  Is  an  answer  to  that  letter. 

The  Chairman.  What  letter?    Name  it  so  that  it  may  go  in  the  testimony. 

Mr.  Watson.  The  letter  of  October  2,  1911. 

The  letter  referred  to,  heretofore  marked  "Bxhlbit  86,"  was  at  this  point 
read  in  the  record  by  the  witness,  as  follows : 

Exhibit  86. 

Ogtobeb  2,  1011. 
Mr.  E.  E.  TiOOMis, 

Vice  PreHdent  Delaware,  Lackawanna  d  Western  Ratfroad  Co,, 

90  West  Street,  New  York  City. 

Dkab  Sm :  In  relation  to  a  matter  existing  between  the  l^larlan  Coal  Co.  and 
your  road  and  coal  department,  and  also  a  claim  against  the  traffic  department 
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of  your  road,  which  I  have  had  under  consideration  here  and  with  which  I  pre- 
sume you  are  more  or  less  familiar,  I  decided  after  a  conference  with  your  Mr. 
Phillips  of  the  coal  department  to  ask  for  a  meeting  with  you  and  the  president 
of  your  road,  Mr.  Truesdale,  if  convenient,  at  the  earliest  time  you  could  find 
your  way  clear  to  meet  me,  either  in  New  York  or  Scranton.  If  you  will  kindly 
advise  me  either  by  wire  or  letter  I  will  hold  mydeif  in  readiness  to  meet  you 
on  a  few  hours*  notice. 

I  am,  very  truly,  yeura,  

Mt.  Webb.  I  asked  you  if  you  did  not  have  this  conference  with  Mr.  Tme^- 
<lale  and  Mr.  Loomis  on  the  6th  day  of  October,  the  very  day  this  telegram  was 
sent  to  Washington? 

Mr.  Watson.  No. 

Mr.  Webb.  You  are  willing  to  swear  to  that,  are  you ;  you  remember  distinctly 
It  was  not? 

Mr.  Watson.  I  know  it  could  not  have  been,  because  I  know  what  I  was 
occupied  in  that  day.  I  know  Mr.  Boland  was  in  my  office  in  the  morning, 
and  it  was  a  matter  of  some  concern  about  getting  away  and  how  we  could  do  it, 
and  he  came  back  in  the  afternoon,  and  then  he  brought  his  brother  with  him — 
Mr.  William  Boland  came  with  him  in  the  afternoon,  after  he  had  taken  the 
telegram ;  he  took  the  telegram  in  the  morning. 

Mr.  Webb.  You  swear  that  telegram  was  not  sent  after  you  had  the  confer- 
ence with  Mr.  Truesdale? 

Mr.  Watson.  Surely,  or  I  would  not  have  been  asking  for  the  conference. 

Mr.  Webb.  I  wish  you  would  not  reason  about  it ;  are  you  willing  to  swear  it 
was  not  sent  on  the  day  you  had  the  conference  with  Truesdale? 

Mr.  Watson.  On  that  day? 

Mr.  Webb.  Ye& 

Mr.  Watson.  I  do  not  know  when  the  telegram  was  sent.  The  telegram  I 
wrote  was  written  on  the  6th  of  October,  apparently. 

Mr.  Webb.  Yes. 

Mr.  Watson.  I  was  in  Washington  the  7th  day  of  October.  I  came  down 
here  on  the  7th.  I  know  the  meeting  with  Truesdale  was  several  days  after 
that. 

Mr.  Webb.  When  were  you  subpoenaed  to  come  down  to  Washington? 

Mr.  Watson.  Saturday  noon,  I  think. 

Mr.  Webb.  You  mean  last  Saturday  noon? 

Mr.  Watson.  Yes. 

Mr.  Webb.  With  whom  have  you  discussed  this  case,  or  who  has  talked  to  you 
about  it,  since  it  sprang  up? 

Mr.  Watson.  Some  people  have  laughed  at  me,  that  is  all,  because  I  was 
subpoenaed. 

Mr.  Webb.  Has  anybody  talked  to  you  about  this  case?  You  know  what  I 
mean. 

Mr.  Watson.  What  I  was  to  say,  or  what  they  wanted  me  to  say? 

Mr.  Webb.  Has  anybody  discussed  the  case  with  you  at  all  ? 

Mr.  Watson.  No. 

Mr.  Webb.  Not  a  living  soul? 

Mr.  Watson.  No,  not  to  mention  the  case — only  the  fact  of  my  coming. 

Mr.  Webb.  Just  laughed  at  you? 

Mr.  Watson.  Some  have,  yes;  not  everybody. 

Mr.  Webb.  You  can  not  remember  a  single  person  during  the  last  two  months 
who  has  discussed  this  case  with  you  ? 

Mr.  Watson.  That  is  too  long.  I  was  not  subpoenaed  two  months  ago.  I 
suppose  I  have  talked  about  it  many  times  in  two  months. 

Mr.  Web&  I  was  going  beyond  the  subiKBua.  I  want  to  know  if,  in  the  last 
two  months,  anybody  has  talked  to  you  about  this  case,  and  If  so,  who  It  was. 

Mr.  Watson.  Within  two  months,  since  this  case  has  been  called  here,  there 
tms  been  more  or  less  discussion  of  the  case.  I  presume  I  have  talked  with  a 
dozen  people. 

Mr.  Webb.  Who  were  some  of  them? 

Mr.  Watson.  I  could  not  tell  you  one. 

Mr.  Webb.  Not  a  single  soul? 

Mr.  Watson.  No  ;  because  it  was  a  source  of  common  gossip,  the  talk  of  the 
streets;  people  were  talking  about  it 

Mr.  Webb.  Did  you  talk  with  men  or  women? 

Mr.  Watson.  Judge  Edwards  talked  to  me  about  It— if  I  knew  anything  about 
It    Judge  Kelly,  who  is  now  oflC  the  bench,  he  says,  "  What  do  you  know  about 
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the  Arcfabald  case?  *'  Gorman  Thomas  says,  **  I  hear  yon  have  to  go  to  Wash- 
ington and  testify.  What  do  you  know  about  It?"  Mr.  Allen,  another  man 
who  Is  in  the  commissioner's  office,  was  present  when  I  was  subpoenaed,  and  he 
says,  "  It  serves  you  right,"  or  something  of  that  kind.  Something  was  said 
about  my  going  to  Washington.  But  to  get  down  into  the  merits  of  the  case, 
nobody  ever  talked  to  me  about  it. 

Mr.  Webb.  Not  a  soul  ever  asked  you  what  you  knew  about  it? 

Mr.  Watson.  I  do  not  know ;  I  suppose  they  did,  and  I  answered  them  in  just 
as  short  a  way  as  I  could. 

Mr.  Webb.  Who  was  It? 

Mr.  Watson.  I  do  not  know ;  but  I  think  I  have  heard  that  from  somebody, 
"  I  wonder  what  he  is  going  to  swear  to,'*  or  "  What  does  he  know?  " 

Mr.  Webb.  Would  you  not  know  if  a  man  were  so  Impertinent  as  to  ask  yoa 
what  you  were  going  to  swear  to? 

Mr.  Watson.  I  was  In  the  prothonotary's  office — that  is  the  clerk's  office  In  our 
State — a  day  or  so  ago,  since  this  case  has  been  discussed  here,  and  there  were 
some  people  said  about  what  they  were  going  to  swear  to,  "What  does  he 
know?"  or  "What  does  this  one  know?"  or  "What  does  that  one  know?" 
That  was  by  the  clerks  in  the  office,  and  I  can  name  one  or  two  of  them  I 
know.    Whether  it  was  they  or  not,  I  do  not  know  who  asked  this  question. 

Mr.  Webb.  Has  any  lawyer  In  Scranton  ever  asked  you  what  you  knew 
about  it? 

Mr.  Watson.  I  do  not  recall  any  now.  They  all  knew  pretty  well,  because 
they  were  reading  the  newspapers. 

Mr.  Wkb&  Have  yon  seen  or  talked  with  the  judge  in  the  last  few  months 
about  anything? 

Mr.  Watson.  Judge  Archbald? 

Mr.  Webb.  Yes. 

Mr.  Watson.  I  saw  Judge  Archbald  two  or  three  weeks  ago  on  Sunday,  when 
I  was  either  going  to  church  or  he  was — ^no ;  I  was  going  to  church  and  he  was 
coming  down.  That  is  all  the  time  I  have  seen  him  that  I  recall  in  two  or 
three  months. 

Mr.  Webb.  What  did  you  talk  about? 

Mr.  Watson.  I  do  not  know.  I  think  I  asked  him  how  he  was  getting  along — 
maybe  I  did.    Maybe  he  said  it  was  going  all  right — something  like  that 

Mr.  Webb.  "It"  was  going  all  right — did  you  mean  this  matter? 

Mr.  Watson.  I  think  I  alluded  to  it,  if  I  said  that  I  have  no  doubt  that 
something  was  said  about  this  hearing,  but  the  nature  of  it  I  do  not  know.  I 
can  not  talk  to  Judge  Archbald  about  this  matter. 

Mr.  Webb.  You  did ;  you  broached  it  to  him ;  asked  him  how  he  was  getting 
along. 

Mr.  Watson.  Just  incidentally;  but  to  go  into  the  detail,  I  would  not  do  it, 
and  I  have  not  talked  to  him. 

ACr.  Webb.  You  never  mentioned  your  connection  with  the  case  at  all;  what 
you  knew? 

Mr.  Watson.  I  do  not  think  so. 

Mr.  Webb.  Do  you  not  know?    That  has  just  been  three  weeks  ago. 

Mr.  Watson.  That  I  mentioned  my  connection? 

Mr.  Webb.  Can  you  not  be  more  frank  with  us  and  tell  us  the  truth,  whether 
or  not  you  talked  about  this  case  with  Judge  Archbald  ? 

Mr.  Watson.  I  did  not  talk  with  Judge  Archbald  about  anything  I  would 
testify  to,  or  what  I  did,  or  what  I  said,  or  what  I  was  going  to  say. 

Mr.  Webb.  What  did  you  talk  to  him  about? 

Mr.  Watson.  If  I  talked  to  him  I  asked  him  incidentally  what  was  going  on 
down  here. 

Mr.  Webb.  And  that  was  all  ? 

Mr.  Watson.  And  he  replied  the  same,  and  I  went  on  my  way,  and  he  went 
on  his  way. 

Mr.  Webb.  That  is  all  that  was  said? 

Mr.  Watson.  That  is  all  I  recall.  There  might  have  been  more  said.  I  do 
not  know  what  was  said.  He  might  have  talked  about  something  else.  He 
might  have  talked  about  some  condition ;  might  have  asked  me  if  I  remembered 
something. 

Mr.  Webb.  Had  Williams  testified  then? 

Mr.  Watson.  You  have  got  me.  Williams  has  been  testifying  off  and  on 
here  for  so  long  that  I  do  not  know. 
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Mr.  Webb.  Had  any  witnesses  teetified  then,  wben  yon  and  the  Judge  met 
and  discussed  matters  on  Sunday  morning? 

Mr.  Watson.  I  can  not  say  that  I  have  been  fairly  busy  in  the  last  week 
or  10  days,  or  two  weelts,  and  I  have  not  charged  my  mind  with  every  little 
thing  that  has  been  going  on  there.  I  have  not  been  reading  this  case,  except 
at  nighttime  when  I  would  go  home  I  would  pick  up  the  new^aper. 

Mr.  Webb.  You  knew  the  judge  was  on  trial  down  here? 

Mr.  Watson.  I  knew  there  was  a  committee  appointed  for  the  purpose,  or  he 
was  cited  before  the  Judiciary  CJommlttee  of  Congress;  I  knew  that.  I  did 
know  thiit  latei  along  Mr.  Martin  and  Mr.  Price  had  come  down  here,  after 
some  one  told  me  that 

Mr.  Webb.  You  knew  all  that,  and.  you  knew  that  when  you  and  the  Judge 
met  that  morning? 

Mr.  Watson.  No  ;  when  I  met  the  judge  was  before  they  came. 

Mr.  Wlbb.  They  had  been  doing  something  down  here;  some  testimony  had 
been  taken? 

Mr.  Watson.  But  I  do  not  think  these  people  were  here. 

Mr.  Webb.  Do  you  mean  to  say  now  that  you  hnve  told  us  everything  yon 
said  to  the  judge  and  all  the  judge  said  to  you  about  this  case  In  the  conversa- 
tion on  Sundny  morning  three  weeks  ago? 

Mr.  Watson.  I  mean  to  tell  you  that  I  do  not  recall  the  conversation  that  I 
had  with  Judge  Archbald  that  would  be  of  any  importance  here;  I  do  not 
know  whether  it  was  just  simply  a  kind  of  a  good-morning  talk,  of  a  friendly 
matter,  or  something  of  that  sort  I  do  recall  that  I  asked  him  how  he  was 
getting  along,  and  I  think  he  told  me  all  right 

l^Ir.  Webb.  You  hnd  not  tnlked  to  him  for  quite  a  while  before  that? 

I^Ir.  Watson.  I  suppose  I  had,  in  three  or  four  weeks  before  that,  before  he 
came  down  here. 

Mr.  Webb.  That  is  as  near  the  details  of  that  conversation  as  you  can  give 
us  now? 

Mr.  Watson.  There  was  nothing  talked  about  this  case. 

Mr.  Webb.  You  s<tid  there  was. 

Mr.  Watson.  Nothing  but  that — to  get  Into  the  detail  of  the  case.  He  did 
not  confide  In  me. 

Mr.  Webb.  I  know  he  did  not  confide  in  you. 

Bfr.  Watson.  He  did  not  tell  me. 

Mr.  Webb.  You  do  not  say  now  that  you  have  told  all  that  was  said  there? 

Mr.  Watson.  I  say  that,  as  near  as  I  can  recall,  the  conversation  about  this 
case  was  simply  the  answer  of  this  question. 

Mr.  Webb.  Could  your  mind  be  a  blank  on  that  subject  like  it  was  as  to  the 
point  where  you  were  to  meet  the  judge;  in  the  telegram,  I  mean?  Could  it 
be  a  blank  there? 

Mr.  Watson.  No;  it  is  not  a  blank  on  the  telegram.  I  say,  if  Judge  Arch- 
bald  met  me  at  the  Raleigh  Hotel,  that  is  where  I  asked  him  to  meet  me  In 
the  telegram.    He  met  me  where  I  asked  him  to  meet  me. 

Mr.  Webb.  That  Is  ns  near  as  you  can  tell  us  the  detiils  of  the  conversation 
yon  had  with  the  judge  the  first  time  you  saw  him  after  he  was  cited  to  ap- 
pear down  here?    Have  you  seen  him  since  to  talk  with  hini? 

Mr.  Watson.  Yes;  I  talked  to  him.    I  said.  " How  do  you  do  this  morning?" 

Mr.  Webb.  Have  you  seen  him  any  other  time;  anywhere  else  outside  of  thin 

KKMII? 

Mr.  Watson.  Yes;  down  on  the  comer  of  the  street.  I  walked  down  with 
him.  and  Mr.  Worthington  was  making  some  arrangement  for  them  to  go  down 
town,  and  Judge  Archbald*s  sons  were  along  with  him.  Maybe  we  went  down 
on  the  elevator  together;  I  do  not  know  that  But  I  know  I  met  them  on  the 
corner  of  the  street,  because  I  asked  somebody  where  I  could  get  something  .to 
eat,  and  they  told  me  to  go  around  here  somewhere. 

Mr.  Webb.  You  do  not  know  whether  you  went  down  on  the  elevator  with 
him  or  not? 

Mr.  Watson.  I  do  not  know. 

Mr.  Webb.  Why  did  you  say  you  may  have  gone  with  him? 

Mr.  Watson.  He  may  have  been  on  the  elevator;  I  do  not  know.  I  am  not 
tagging  him  up.  When  I  got  out  there  I  know  I  saw  him  on  the  street  comer, 
because  I  talked  to  him.  I  spoke  to  him  something  about  the  weather  or  the 
way  he  was  going  down  town. 

The  Chairman.  Mr.  Watson,  since  this  investigation  has  been  begun  by  this 
committee  of  Judge  Archbald*s  conduct,  you  say  you  had  a  conversation  with 
him  in  Scranton  about  the  investigation? 
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Mr.  Watson.  No;  I  do  not  think  I  met  him  but  once,  and  that  was  when  I 
asked  him  how  he  was  getting  along. 

The  GuAiBMAN.  I  Just  simply  want  to  get  at  what  you  said  and  what  he 
said  at  that  time.  As  near  as  yon  can  tell  the  committee,  oblige  us  by  telling, 
as  near  as  you  can  recollect,  what  the  Judge  said  and  what  you  said. 

Mr.  Watson.  The  only  thing  I  recall  asking  him  wan  how  he  was  getting 
along,  and  he  replied;  he  may  have  told  me  considerable,  and  may  have  said, 
*^WeIl,  we  are  going  along;  we  have  been  taking  testimony";  and  he  may 
have  given  me  something  of  the  nature  of  the  testimony.  I  do  not  recall 
whether  he  did  or  not.  But  he  led  me  to  understand  it  was  all  right,  it  was 
getting  along  all  right,  Just  as  he  expected  it  would.  That  is  about  ail  there 
was  of  it 

The  Ghaibman.  That  was  on  Sunday? 

Mr.  Watson.  On  Sunday  morning.  I  remember  telling  him  that  I  was  going 
to  church  when  I  met  him. 

The  Chairman.  I  wish  yon  would  tell  the  committee  exactly  what  happened 
at  this  conference  between  you  and  Mr.  Truesdale  and  Mr.  Loomis,  everything 
thiit  you  said,  everything  that  Mr.  Truesdale  said,  everything  that  Mr.  Loomis 
said,  and  in  your  own  way;  I  have  not  got  that  matter  dear.  There  have 
been  disjointed  statements,  more  or  less,  made,  and  I  would  like  to  have  a 
verbal  photograph,  if  I  may  so  speak,  of  the  conversation  had  between  the 
three  of  you. 

Mr.  Watson.  I  will  try  to  give  yon  the  conversation. 

The  Chairman.  Ju^  what  Truesdale  said.  Just  what  Loomis  said,  and  Just 
what  you  said,  without  going  off  into  foreign  mutter. 

Mr.  Watson.  Do  you  nesire  me  to  give  you  the  reason  I  went  there? 

The  Chairman.  No,  sir.  Just  find  yourself  right  In  conference  with  Trues- 
dale and  Loomis,  and  tell  us  exactly  what  Truesdale,  Loomis,  and  you  said,, 
as  near  as  you  can,  and  as  fully  as  you  can  remember. 

Mr.  Watson.  I  went  to  the  otilce  of  the  Lackawanna  road — it  Is  In  the  de- 
pot, the  new  deiK>t,  the  coal  office  Is  o\'er  It — and  sat  down  tliere  for  a  moment^ 
and  some  young  man  took  me  into  Mr.  PhiUii)S*s  office  adjoining  the  room 
I  was  in,  and  Mr.  Phillips  met  me  and  shook  hands  with  me,  and  in  a  moment 
or  so  Mr.  Loomis  and  Mr.  Truesdale  came  in  the  office.  There  may  have  l>een 
some  one  else,  but  if  so  I  do  not  remember  wbo  it  wiis.  I  knew  tbem,  however ; 
if  there  was  anybody  there  in  that  meeting  I  knew  them  all,  except  Mr. 
IiO(»niis.  I  was  introduced  to  Mr.  Loomis.  and  Mr.  Truesdale  spoke  to  me,  or 
maybe  was  introduced  to  me  by  Mr.  Phillips,  and  he  said,  '*  Mr.  Watson,  you 
have  something  here" 

The  Chairman.  Who  said  that? 

Mr.  Watson.  Mr.  Loomis  said  that;  and  he  says,  "Mr.  Phillips  tells  me 
that  you  want  to  turn  over  the  Marian  dump,"  and  he  says,  "Let  me  see  if 
I  am  right  about  that.  You  are  asking  $160,000  for  it."  I  said,  **No;  not 
for  that  alone.  We  had  in  mind  the  settlement  of  the  rate  features."  "  Oh," 
he  says,  "we  do  not  acknowledge  anything,  any  liability  on  rate  cases."  He 
sajTS,  "At  the  best  there  could  hot  be  over  a  thousand  or  two  dollars  on  the 
rate  cases." 

Then  I  get  into  an  argument  with  him  about  that  these  rates  had  been  fixed 
in  an  arbitrary  way,  and  in  the  time  when  there  was  no  supervision  over  rates, 
and  that  the  I-acka wanna  had  been  slow  to  change  their  rates;  that  they  had 
kept  their  switching  charges,  which  I  had  a  memorandum  of.  If  they  were  true, 
it  was  the  most  outrageous  charges  I  ever  heard  of  they  were  charging  these 
people  for  shipping  their  cars,  and  I  read  those  to  him.  "  Well,"  he  says, 
"switching  engines  cost  money,"  or  something  of  the  kind,  and  laughed  about 
It  Finally.  Mr.  Truesdale  wanted  me  to  show  him  those  switching  charges,, 
and  I  read  them  to  him.  and  handed  him  the  paper  I  had  them  marked  on. 

Now.  I  recall  there  was  something  like  SO  cents  charged  to  one  man,  a  coal 
operator,  and  I  may  be  mistaken,  but  it  strikes  me  it  was  more  than  a  dollar 
to  Mr.  Boland  for  a  like  service,  or  to  this  washery.  He  said  that  could  not  be 
80,  and  they  would  investigate  it.  We  got  at  the  washery,  and  he  turned  to  Mr. 
Phillips  and  asked  Mr.  Phillips— I  think  this  was  Truesdale  that  asked  Phil- 
lips— ^If  he  had  made  up  the  data  on  that  washery,  and  he  said  he  had,  and  he 
read  it,  or  a  summary  of  it,  or  the  conclusions  that  he  had  come  to,  and  I 
am  quite  sure  that  he  said  It  inventoried  $14,000.  and  he  says,  "  What  are  you 
asking  us  $161,000  for?"  I  tried  to  explain  to  him  that  it  was  a  settlement  of 
rates  and  that  I  had  been  advised  by  Mr.  Boland  that  I  could  not  settle  a  rate 
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Claim  with  them,  and  that  they  could  use  this  washery,  and  buy  it  for  that 
amount  of  money,  and  that  would  adjust  their  rate  cases.  He  said  that  the 
amount  was  too  high,  and  that  he  would  not  recognize  any  claim  of  more  than 
twelve  or  fifteen  thousand  dollars. 

He  said  it  was  enough ;  and  then  Mr.  Loomis  told  me  what  a  washery  it  was 
and  how  little  profit  there  was  in  the  business,  and  how  the  Peale  story  of,  I 
think,  not  cleaning  the  coal  was  true;  that  the  Peale  story  of  a  trade  of  coal 
from  the  Lackawanna,  giving  it  to  the  Lackawanna  and  taking  something  else  in 
return  for  it;  he  said  it  was  all  rot  This  is  Loomis  that  said  that.  Mr.  Phil- 
lips rather  supplemented  that;  said  it  was  not  true.  Then  I  talked  with  Mr. 
Loomis  about  the  advisability  of  adjusting  those  matters  and  doing  away  with 
the  litigation,  and  he  said  that  that  was  true,  but  that  the  amount  aFke<l  was 
too  great;  that  they  could  not  excuse  themselves  for  spending  $150,000,  or 
$160,000,  or  even  less — he  told  me  how  much;  I  think  about  twenty  or  fifteen 
thousand,  or  something,  would  be  the  maximum  amount  I  showed  him  the 
map  that  had  been  given  me  by  Mr.  Boland,  and  we  spread  it  out — ^this  map^ 
and  it  was  a  map  showing  rates  to  different  points ;  and  some  of  them  did  look 
to  me— rl  will  be  frank — they  looked  to  me  as  If  they  were  overcharges  and  as  If 
there  were  discriminations.  I  tried  to  point  that  out  to  him.  and  he  said,  '*Oh, 
well,  they  never  ship  any  coal  there."  That  I  was  not  prepared  to  answer:  and 
80  we  passed  along  from  one  question  to  another,  and  from  one  proposition  to 
another  along  about  the  same  lines  as  that  We  put  in  nearly  a  whole  morning, 
and  when  we  got  through  everybody  shook  hands,  and  Mr.  Loomis  said,  "  I 
can  not  consider  a  proposition  of  that  kind  " ;  and  I  went  to  Mr.  Boland  and  told 
him — I  think  Will  Boland  first — and  from  that  day  until  this  I  have  done  noth- 
ing toward  an  adjustment 

Some  little  time  after  that — two  or  three"  days  after — I  returned  all  of  the 
papers  and  the  data  that  I  bad:  whatever  memoranda  I  had  saved  1  gave  to 
hinu  and  I  recall  there  were  contracts,  there  was  a  charter — ^a  copy  of  a 
charter — there  was  a  map,  and  there  was  a  good  many  features  and  some 
considerable  evidence  that  had  been  taken  somewhere  along  the  line,  perhaps 
in  the  Peale  case,  and  I  returned  all  those  to  Mr.  Boland.  He  took  them  away 
with  him  from  my  ofiice.  That  is  some  few  days  after  this  happened,  you  Imow. 
That  is  about  all  I  recall. 

The  Ghaibman.  Did  Mr.  Truesdale  say  at  that  conference  that  this  effort 
on  your  part  to  negotiate  the  sale  of  the  Marian  Ckml  Go.'8  property  was  a 
holdup? 

Mr.  Watson.  No:  I  never  heard  that  until  here. 

The  Ghaibman.  Did  he  characterize  it  in  language  of  a  similar  import? 

Mr.  Watson.  Nothing  of  thai  Kind.  I  would  have  known  that  I  would 
have  recalled  that  if  he  had  said  anything  of  that  kind;  nothing  that  I  recall 
at  all  of  that  kind. 

The  Ghaibman.  Do  you  testify  now  that  you  have  not  received  any  letter 
from  Judge  Archbald  relating  to  this  matter,  this  Marian  Goal  Go.  property 
matter,  while  the  judge  was  in  Washington? 

Mr.  Watson.  It  seems  to  me  as  if,  in  reply  to  something  I  wrote,  he  did  send 
me  a  letter. 

The  Ghaibman.  Have  you  that  letter? 

Mr.  Watson.  I  have  not. 

The  Ghaibman.  Do  you  remember  what  the  substance  of  it  was? 

Mr.  Watson.  No:  I  do  not.  I  do  not  know  that  it  had  anything  to  do  with 
this  case;  it  may  possibly  have  had  something 

The  Ghaibman.  What  did  you  write  to  the  Judge  about? 

Mr.  Watson.  I  do  not  know. 

The  Ghaibman.  Do  you  not  remember  that  you  did  write  him  a  letter  about 
this  Marian  Goal  Go.  property? 

Mr.  Watson.  No.  I  have  an  indistinct  recollection  of  writing  to  him — I  do 
not  know  whether  that  was  Washington,  or  whether  I  was  somewhere  and  wrote 
home  to  him — ^but  writing  to  him  something  about  I  had  not  seen  Mr.  Looml& 
Maybe  I  was  in  New  York  and  wrote  him,  and  it  may  be  possible  that  I 
wrote  him  from  Scranton  saying  I  had  not  seen  Mr.  Loomis;  and  some  other 
matters  that  I  do  not  know  what  it  would  be. 

The  Ghaibman.  Do  you  remember  about  the  date  of  that  letter  you  wrote 
him? 

Mr.  Watson.  No.  It  would  be  before  I  was  here,  though.  It  would  be 
before  I  came  down  here  sometime.  I  do  not  Imow  whether  there  was  any 
court  here  then. 
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The  Craibmar.  Since  you  recall  having  written  a  letter,  will  yon  state  as 
near  as  you  can  what  the  substance  of  It  was? 

Mr.  Watson.  If  I  wrote  a  letter  to  Judge  Archbald  that  had  any  bearing  on 
this  case  whatever,  or  any  mention  of  it,  it  was  in  relation  to  my  having  failed 
to  meet  Mr.  Loomis.  I  think  Judge  Archbald  told  me  on  the  street,  or  wrote 
jnc  that  he  had  seen  Mr.  Loomis,  and  that  Mr.  Loomis  would  be  very  glad  to 
meet  me.  Just  as  he  had  volnnteered  on  the  day  I  was  over  there  first  and 
talked  about  this  case. 

The  Ghaibman.  Did  you  examine  your  file  before  coming  here  to  see  whether 
you  had  a  copy  of  your  letter  to  Judge  Archbald,  or  a  copy  of  his  reply  to 
yours? 

Mr.  Watson.  I  have  not  got  that  I  know  that,  because  I  did  look.  When 
T  say  to  you,  gentlemen,  so  that  you  will  understand  the  situation — ^you  may 
think  I  am  very  dull  and  am  trying  to  do^ge  things — ^when  I  say  to  you  that 
through  last  September  or  Octol)er  I  was  in  bed  a  good  bit  of  the  time,  and 
during  the  month  of  December  there  was  some  doubt  about  whether  I  would 
get  out.  and  therefore  matters  are  somewhat  confused,  and  it  is  about  that 
time  I  left  my  office — practically  left  my  office — and  went  over  across  the  street 
to  the  commissioner's  office,  and  I  have  been  there  employed  a  good  deal,  and 
therefore  I  can  not  put  my  hand  on  everything  as  I  would  like  to  do  in  my 
office :  and  I  do  not  know,  and  it  is  because  I  am  so  hazy  on  this  subject ;  it  is 
because  I  have  doubts  about  it,  and  I  do  not  know. 

The  Chaikman.  I  have  no  disposition  to  reflect  either  on  your  memory  or 
your  desire  to  be  frank  with  the  committee.  I  am  not  questioning  either  one 
of  these.  I  merely  want  to  test  the  accuracy  of  your  memory,  and  I  want  to 
get  as  fully  as  I  can  your  whole  testimony. 

Mr.  Watson.  I  will  say  this:  If  I  thought  that  Judge  Archbald  could  have 
helped  me  to  have  gotten  any  conference  with  Mr.  Loomis  I  would  certainly 
have  asked  him  after  our  first  meeting.  I  either  did  ask  him,  or  he  told  me  he 
knew  Mr. ^Loomis  and  would  introduce  me,  or  something  of  that  kind  was  said 
In  that  meeting.  Whether  he  said  he  would  write  to  him,  or  whether  he  said 
he  came  here,  i  do  not  know;  but  I  luiow  we  talked  about  it  and  he  would  in- 
troduce me  to  him.  But  if  I  had  wanted  to  get  Mr.  Loomis,  there  is  not  a 
man  under  the  stars  whom  I  would  have  asked  quicker  than  Judge  Archbald, 
who  would  have  given  me  a  letter  to  Mr.  Loomis.  If  I  wrote  him  a  letter 
touching  this  matter  it  was  on  that  subject  and  no  other. 

The  Chairman.  Mr.  Watson,  if  you  can,  will  you  please  tell  the  committee 
what  is  the  explanation,  if  any,  that  you  know  of,  for  Judge  Archbald  calling 
up  Mr.  Phillips  on  the  phone  and  requesting  him  to  come  over  to  the  house  at 
that  conference  you  said  something  about  in  the  earlier  part  of  your  testimony? 

Mr.  Watson.  From  the  fact  that  I  never  heard  of  it  until  Col.  Phillips  told 
it  here  to-day,  I  have  not  very  much  of  an  opinion  about  it  I  would  have  to 
think  the  matter  over.    I  do  not  know. 

The  Chairman.  Do  you  remember,  since  you  have  heard  Col.  Phillips  tell 
about  it  here  to-day? 

Mr.  Watson.  Do  I  remember  what? 

The  Chairman.  Do  you  remember  of  the  conference  with  Judge  Archbald? 

Mr.  Watson.  No  ;  I  never  heard  of  it  I  never  heard  of  the  conference,  never 
heard  of  anything ;  so  I  know  nothing  about  it ;  absolutely  nothing. 

The  Chairman.  Do  you  know  why  Judge  Archbald  interested  himself  in  the 
matter  at  that  point,  or  subsequently? 

Mr.  Watson.  I  do  not.  He  certainly  did  not  do  it  at  my  request  because  I 
did  not  know  it  was  done  until  I  heard  it  here. 

Mr.  Wfb&  a  few  days  ago  it  was  asked  here  if  Judge  Archbald  had  not  writ- 
ten Mr.  Christy  Roland,  saying,  "  My  Dear  Christy :  I  have  seen  the  parties  and 
the  case  can  not  be  settled,"  or  something  like  that ;  and  later  Mr.  Worthington 
introduced  a  letter  addressed  to  G.  M.  Watson,  starting  out  "  My  Dear  George^" 
and  stating  practically  the  same? 

Mr.  Worthington.  No  ;  the  letter  produced  was  addressed  to  Christy — **  My 
Dear  Christy." 

The  Chairman.  The  "  Dear  Christy  "  letter  was  put  in  evidence. 

Mr.  Worthington.  No;  I  did  not  put  it  in  evidence.  I  showed  it  to  C.  G. 
Boland,  and  he  could  not  identify  It 

Mr.  Webb.  Where  is  that  letter? 

The  Chairman.  I  think  you  will  find  in  the  printed  record  the  letter  addressed 
to  C.  G.  Boland,  and  beginning  "  My  Dear  Christy." 
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MTi  WoBTHiNQTON.  It  begins  ''My  Dear  Cbristj.*'  That  Is  the  letter.  I 
really  do  not  recollect  whether  I  have  it  here  or  not.  I  handed  it  up  to  some  of 
the  committee  at  the  time. 

Mr.  Webb.  I  would  like  to  see  a  copy  of  that  letter.  I  thought  you  offered 
it  in  evidence,  but  I  do  not  find  it  here. 

Md  you  ever  get  such  a  letter  as  that  from  Judge  Archbald,  saying  *''Hy 
Dear  George:  I  have  seen  the  parties^  and  the  transaction  is  all  off"? 

Mr.  Watson.  No.  Judge  Archbald  never  told  me  that  he  had  ever  eniid  one 
word  to  these  people,  so  I  do  not  know  if  he  did  or  did  not  If  he  did,  he  never 
commuuIcMted  that  fact  to  me,  either  by  word  of  mouth  or  letter.  Let  me 
correct  myself  just  a  little  on  that.  I  think  that  I  did  know  of  the  fact,  either 
through  him  or  somebody  else,  of  his  talking  with  Loomis  at  the  club  before  I 
ever  went  near  them.    I  think  I  did  know  that 

Mr.  Webb.  Did  what? 

Mr.  Watson.  I  think  some  one  told  me  that  Judge  Archbald  met  Mr.  Loomis 
at  the  Scranton  Club  before  I  took  this  matter  up  with  the  Lackawanna  road, 
before  I  had  even  met  Mr.  Loomis.  I  think  I  heard  that,  and  maybe  Judge 
Archbald  told  me  that  he  did  meet  him  there.  Outside  of  that.  Judge  Archbald 
has  never  said  one  word  to  me  about  a  statement  of  this  case — price,  condition, 
or  settlement,  when  I  was  going  to  settle,  or  what  I  was  going  to  do  with  the 
proceeds. 

Mr.  Webb.  Then  you  never  heard  from  Judge  Archbald  at  all  after  this  con- 
ference  of  the  6th  of  October ;  Judge  Archbald  has  never  told  you  on  the  phone, 
or  talked  to  you,  or  written  you,  that  the  transaction  was  all  off? 

Mr.  Watson.  In  relation  to  this  case? 

Mr.  Webb.  This  case. 

Mr.  Watson.  Tea 

Air.  Webb.  This  is  the  only  case  you  have  had  to  do  with? 

Mr.  Watson.  No;  I  do  not  think  so.  I  do  not  think  I  ever  talked  with  him 
about  It  at  all.  As  a  matter  of  fact,  I  did  not  see  Judge  Archbald  very  much, 
and  1  would  remember  if  he  had  talked  with  me  about  this  case,  and  I  do  not 
think  that  he  did,  or  that  I  did. 

Mr.'  Steblinq.  Tou  say  some  one  told  you  that  Judge  Archbald  had  talked  to 
Loomis  at  the  club  about  it? 

Mr.  Watson.  That  is  another  hazy  thing.  Perhaps  it  was  Judge  Archbald 
who  told  me  that  he  had  seen  Mr.  Loomis  up  at  the  club. 

Mr.  Sterling.  About  this  case? 

Mr.  Watson.  No;  about  the  meeting.  Tou  know  that  is  the  way  he  talked 
about  the  meeting. 

Mr.  Stesling.  That  occurred  before  ever  you  were  in  the  case  at  all.  Tou 
said  a  moment  ago  you  had  not  even  engaged  yourself  to  the  Rolands,  or  had 
not  taken  It  up  with  the  railroad  company.  Somebody  told  you  that  Judge 
Archbald  had  talked  with  Loomis  at  the  club  about  it,  at  the  time^  about 
that  case? 

Mr.  Watson.  Before  I  had  gone  to  the  Lackawanna ;  I  think  I  had  this  case 
for  a  month  or  two  before  I  went  up. 

Mr.  Sterling.  You  said  that  occurred  before  you  had  been  engaged  by  the 
Bolands. 

Mr.  Watson.  If  I  did,  then  I  want  to  correct  my  testimony,  because  I  know 
nothing  about  Judge  Archbald  talking  with  him,  except  it  happened  since  my 
engagement  on  these  cases. 

Mr.  Steblino.  Who  told  you  that  they  had  had  a  conversation  at  the  club? 

Mr.  Watson.  It  may  have  been  Judge  Archbald  who  told  me  that  he  had 
met  Mr.  I^oomls  there. 

Mr.  Sterling.  What  did  Judge  Archbald  tell  you  they  had  said? 

Mr.  Watson.  I  do  not  know,  unless  he  said  to  me  that  "  I  met  Mr.  Tjoomis, 
and  be  will  meet  you."  I  know  I  got  that  information,  and  I  am  sure  from 
Judge  Archbald,  that  Mr.  Loomis  told  him  he  would  meet  me. 

Mr.  Sterling.  Where  did  that  conversation  occur? 

Mr.  Watson.  It  may  have  happened  in  his  office  or  it  may  have  happened  on 
the  street;  I  do  not  know.  I  did  not  go  to  his  office  very  much — very  Infre- 
quently.   I  do  not  recall  his  being  in  my  office. 

Mr.  Sterling.  How  did  he  come  to  tell  you  that? 

Mr.  Watson.  Because  he  volunteered  to  introduce  me  to  Loomis,  or  I  had 
asked  him  to  do  it  He  either  said  he  would,  or  I  asked  him  if  he  would  not 
do  It 

Mr.  Steruno.  This  was  not  in  his  office  when  you  told  him  that  you 

Mr.  Watson  (interrupting).  That  was  right  in  his  office. 
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Mr.  Stebling.  It  was  there  thnt  be  told  yon  he  hnd  talked  with  Loqaiis? 

Mr.  Watson.  No;  because  he  had  not  talked  with  him  then.  It  was  after 
that  that  he  talked  to  him. 

Mr.  Stbrlino.  Where  was  it? 

Air.  Watson.  It  may  have  been  In  his  office. 

Mr.  Stebling.  Where  did  you  see  him  where  he  told  you  he  had  talked  with 
him  at  the  club? 

Mr.  Watson.  I  would  think  it  was  in  his  office. 

Mr.  Sterling.  Did  you  go  there  to  see  him  about  it? 

Mr.  Watson.  No. 

Mr.  Sterling.  What  did  you  go  for? 

Mr.  Watson.  I  do  not  know. 

Mr.  Sterling.  You  did  see  him,  then,  and  asked  him  if  he  had  talked  to 
Loomis? 

Mr.  Watson.  I  do  not  think  I  did.  I  think  he  voluntarily  said  he  had  seen 
lioomls  and  Loomls  would  see  me.    I  am  quite  sure  he  told  me  that. 

Mr.  Sterling.  He  volunteered  to  tell  you  that  he  had  seen  Mr.  Loomis  and 
that  Loomis  would  see  you  with  reference  to  this  dump? 

Mr.  Watson.  You  have  included  not  only  what  he  volunteered  to  say,  but 
what  Mr.  T^oomls  said.  I  would  not  go  as  far  as  that.  But  my  recollection  is 
that  Mr.  Loomis  would  see  me.  I  think  that  is  what  be  said.  I  recall  very 
well  the  morning  I  went  along  past  his  door,  he  was  talking  with  some  man — 
perhaps  Mr..  Green,  or  somebody — ^and  he  says,  "  Say,  by  the  way,  I  saw  that 
man."  That  is  what  I  remember  about  it.  "You  can  see  him.  It  will  be  all 
right  Make  an  arrangement  with  him.  You  had  better  do  It  through  some- 
body.*' Whether  he  mentioned  the  man  or  not.  the  man  at  the  station  who 
would  know  when  he  would  be  there,  to  call  me  on  the  phone 

Mr.  Sterling.  How  long  was  that  after  your  first  conversation? 

Mr.  Watson.  I  do  not  know.  Maybe  a  week,  maybe  two  weeks,  maybe  three 
weeks ;  I  do  not  know. 

Afr.  Sterling.  He  Just  said  to  yon,  then,  that  he  had  seen  that  man? 

Mr.  Watson.  Yes. 

Mr.  Sterling.  You  knew  whom  he  meant? 

Mr.  Watson.  When  he  mentioned  his  name  I  stopped. 

Mr.  Sterling.  Did  he  mention  his  name,  or  that  he  had  seen  "  that  man"? 

Mr.  Watson.  Yes. 

Mr.  Sterling.  Did  he  Just  say  to  you  that  he  had  seen  that  man? 

Mr.  Watson.  Yes ;  but  I  stopped,  and  he  said,  "  Mr.  Loomis  will  meet  you,** 
as  I  recall  it  now. 

Mr.  Sterling,  What  other  conversations  did  you  have  with  Judge  Archbald? 

Mr.  Watson.  I  do  not  think  any  at  that  time,  and  I  do  not  know  that  I 
talked  with  him  since. 

Mr.  Sterling.  Are  you  acquainted  with  these  two  gentlemen  who  sit  on 
either  side  of  Mr.  Worthington  [referring  to  Mr.  Price  and  l^Ir.  Martin]? 

Mr.  Watson.  Yes;  I  think  I  know  them.  I  have  known  them  a  great  many 
years. 

Mr.  Sterling.  Mr.  Martin  and  Mr.  Price;  are  those  their  names? 

Mr.  Watson.  Yes. 

Mr.  Sterling.  How  long  have  yon  known  them? 

Mr.  Watson.  I  bnve  known  Mr.  Price  for  more  than  30  years. 

Mr.  Sterling.  They  live  in  Scranton? 

Mr.  Watson.  Yes.  I  have  known  Mr.  Price  for  more  thnn  30  years,  and  I 
have  known  Mr.  Martin  since  he  was  a  boy  living  up  at  Moscow. 

Mr.  Sterling.  They  are  practicing  attorneys  at  Scranton? 

Mr.  Watson.  Oh,  yes. 

Mr.  Sterling.  And  they  have  offices  in  the  same  place  you  do,  the  same 
building? 

Mr.  Watson.  Mr.  Martin's  office  is  In  the  Connell  Building.  Mr.  Price's 
office  is  in  the  board  of  trade  now,  I  think ;  is  it  not,  Mr.  Price? 

Mr.  Price.  Yes.    ■ 

Mr.  Sterling.  Has  either  of  those  gentlemen  talked  to  you  about  this  case 
since  it  became  public? 

Mr.  Watson.  No. 

Mr.  Sterling.  Since  the  papers  first  published  an  account  of  these  charges? 

Mr.  Watson.  No,  sir.  I  have  not  spoken  to  Mr.  Price  until  I  met  him,  I  think, 
here  this  morning.  I  have  not  seen  him  since  this  matter  has  been  going  on. 
Mr.  Martin.  I  met  him — I  do  not  know  when  he  came  home — sometime  when 
he  came  home  from  here;  maybe  it  was  Saturday  night  or  Sunday,  this  last 
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week  some  day,  wlieii  he  came  np ;  I  saw  blm  cm  tlie  street  by  tbe  ofltee  building; 
and  I  said  to  him,  "  How  are  yon  getting  along^?  *'  He  says,  *'A11  right  I  can 
not  talk  to  yon  now/'  and  he  went  Into  the  building. 

There  was  some  lady  with  him,  maybe  a  stenographer  that  came  over  with 
him.  That  is  the  extent  of  my  conversation  with  Mr.  Martin  until  yesterday 
morning  on  the  train.  Mr.  McGardee  and  Mr.  Martin  got  on  the  train  I  was  on» 
and  I  did  not  want  to  get  off  because  they  got  on,  and  I  have  been  advised  that 
Mr.  Martin  would  not  talk  to  me;  but  he  did;  and  we  talked  about  everything* 
from  killing  chickens  to  running  automobiles,  from  Philadelphia  or  Wayne 
Junction. 

Mr.  Steblinq.  Have  you  ever  talked  with  Mr.  Martin  about  this  case? 

Mr.  Watson.  I  have  not 

Mr.  Steeling.  If  you  liad  said  that  five  minutes  ago  you  would  have  saved  a 
lot  of  time. 

Mr.  NoRBis.  I  want  to  ask  you  again,  Mr.  Watson,  about  that  meeting  with 
these  railroad  officials.  In  answer  to  the  question  of  the  chairman  you  re- 
viewed what  happened.    Have  you  told  us  all  that  occurred? 

Mr.  WAtsoN.  I  do  not  think  I  have  told  half  that  was  said  there,  because 
there  was  more  or  less  talk  about  these  matters. 

Mr.  NoBBis.  Tou  know  the  chairjpian  asked  you  to  tell  all? 

Mr.  Watson.  I  can  not  tell  all. 

Mr.  NoRBis.  Have  you  told  all  you  know? 

Mr.  Watson.  I  have  told  about  all  that  I  can  remember,  only  I  know  there 
was  a  great  deal  more  conversation,  because  we  talked  an  hour  and  a  half. 

Mr.  NoBBis.  In  listening  to  you  tell  what  occurred  there,  I  did  not  notice 
that  you  made  any  use  of  those  briefs  you  had  come  to  Washington  to  get  at 
the  time  you  wired  Judge  Archbald. 

Mr.  Watson.  You  did  not  notice  it? 

Mr.  NoBBis.  Ko. 

Mr.  Watson.  I  will  tell  you  what  I  did,  and  the  brief  I  had  before  that  com- 
mittee. I  had  a  statement  made  up  of  my  own,  made  from  the  data  given  me 
by  Mr.  Boland,  together  with  what  I  had  lea-med  as  to  the  rates  that  had  been 
changed  in  the  Meeker  case. 

Mr.  NoRBis.  I  do  not  care  for  that ;  tliat  is  not  answering  my  question.  Will 
you  tell  us  the  use  you  made  of  those  briefs? 

Mr.  Watson.  Only  the  information  I  got  from  them ;  that  is  all. 

Mr.  NoRBis.  You  have  not  told  us  anything  yet.  All  the  information  you  have 
told  about  using  was  what  you  got  from  Mr.  Boland,  or  simply  you  knew 
yourself. 

Mr.  Watson.  I  did  not  get  very  much  Information  from  those  books;  no; 
that  is  true;  but  I  did  get  a  discussion  of  rates  in  there. 

Mr.  NoBBis.  You  had  a  discussion  of  rates? 

Mr.  Watson.  Yes. 

Mr.  NoRRis.  But  you  did  not  accomplish  anything  on  that,  notwithstanding 
those  briefs  in  that  other  case.  You  did  not  seem  to  know  enough  about  rates 
to  hold  up  your  end  of  the  debate  with  those  officials. 

Mr.  Watson.  I  knew  what  they  were  doing  there,  and  the  largest  part  of 
this  matter  was  made  up  of  a  shipment  to  Stroudsburg,  and  to,  maybe,  the 
Lehigh  &  Hudson,  some  railroad,  I  forget  the  title  of  it  now;  that  was  the 
largest  thing  we  talked  about.  There  were  a  good  many  hundred  dollars,  a 
good  many  thousand  dollars. 

Mr.  NoRRis.  Do  you  remember  the  date  of  that? 

Mr.  Watson.  That  I  can  not  give  you,  because  the  paper  there 

Mr.  KoRBis.  It  was  Monday  or  Tuesday  after  your  trip  to  Washington? 

Mr.  Watson.  This  meeting? 

Mr.  NoRBis.  Yes. 

Mr.  Watson.  My  recollection  is  it  was. 

Mr.  NoRRis.  Can  you  l>e  positive  it  was  after  your  trip  to  Washington? 

Mr.  Watson.  I  can  be  positive;  so  that  I  am  sure  that  I  did  not  meet  those 
people  until  Monday  or  Tuesday  after  the  6th. 

Mr.  NoRBis.  After  the  6th? 

Mr.  Watson.  Yes;  I  am  sure  of  that 

Mr.  NoBBis.  I  want  to  ask  you  again,  Will  you  swear  positively  that  that 
meeting  with  those  officials  in  Scranton  occurred  after  your  trip  to  Washlilgton, 
the  time  you  had  wired  Judge  Archbald  to  meet  you? 

Mr.  Watson.  No,  sir;  I  will  not  swear  positively  to  anything  that  happened 
after  that  meeting;  I  do  not  know. 
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Mr.  NoBBis.  Do  you  want  this  committee  to  understand  that  you  do  not  know 
whether  that  took  place  before  or  after  that  trip  to  Washington? 

Mr.  Watson.  I  am  of  the  opinion  that  it  took  place  after  my  coming  here» 
and  I  do  not  know  how  it  could  have  taken  place  before,  because  I  am  sure  I 
came  here  for  information,  and  I  would  not  have  come  for  information 

Mr.  NoBBis.  Tou  know  whether  it  took  place  before  or  afterwards,  do  you 
not? 

Mr.  Watson.  My  recollection  is  it  took  place  before. 

Mr.  NoRBis.  But  you  will  not  swear  to  it? 

Mr.  Watson.  I  want  to  get  some  data,  because  I  do  not  know. 

Mr.  NoBBis.  Then  why  do  you  not  say  so? 

Mr.  Watson.  The  thing  may  have  happened,  and  it  may  not  have,  that  I  used 
those  books,  and  I  came  after  them  for  that  purpose,  Just  that  very  purpose^ 
and  it  was  for  my  information. 

Mr.  NoRBis.  You  might  have  come  after  them  for  some  other  purpose? 

Mr.  Watson.  No  ;  not  some  other  purpose ;  it  was  on  the  same  case. 

Mr.  NoBBis.  Then  you  must  have  come  after  them  for  that  purpose.  I  would 
like  to  know,  if  you  can  tell,  if  you  can  make  it  positive,  whether  that  thing  took 
place  before  or  after  your  trip  to  Washington. 

Mr.  Watson.  My  recollection  is  that  is  what  I  came  to  Washington  for — ^to 
get  the  information. 

Mr.  NoBBis.  I  know;  you  said  that  before. 

Mr.  Watson.  That  is  my  recollection ;  and  I  swear  to  the  best  of  my  recol- 
lection that  is  what  I  did. 

Mr.  NoBBis.  That  is  all. 

Mr.  Webb.  On  that  point,  you  say  the  next  day  was  Sunday? 

Mr.  Watson.  After  I  was  here?    Yes. 

Mr.  Webb.  You  were  here  on  the  6th? 

Mr.  Watson.  Ko;  I  was  here  on  the  7th.  It  was  the  6th  that  I  sent  the 
telegram. 

Mr.  Webb.  You  were  here  the  7th,  were  you? 

Mr.  Watson.  Yes.  I  remember  that  I  went  from  New  York  up  on  Sunday^ 
because  I  could  not  get  up  from  Philadelphia  on  the  Belvidere  branch. 

Mr.  Webb.  Then,  &e  conference  must  have  been  somewhere  about  the  10th? 

Mr.  Watson.  It  may  have  been  later  in  the  week;  but  I  think  it  was  right 
close  on  the  heels  of  my  being  here.  If  I  had  kept  a  record,  which  I  thought  I 
had,  I  could  have  given  you  the  dates. 

Mr.  Webb.  Did  you  ever  tell  Mr.  Boland  that  Judge  Archbald  would  not  take 
your  watch,  but  he  might  take  your  chain? 

Mr.  Watson.  No,  sir;  I  never  heard  of  that  until  I  read  it  in  the  papers. 

Mr.  Webb.  You  never  used  that  expresaion? 

Mr.  Watson.  I  never  did  in  my  life  in  relation  to  Judge  Archbald;  no.  I 
never  heard  it  until  I  read  it  in  the  papers. 

Mr.  Webb.  Are  you  in  the  habit  of  using  that  expression?  Is  that  one  of  your 
expressions? 

Mr.  Watson.  In  relation  to  a  watch  and  chain?  I  should  say  not.  I  do  not 
think  I  ever  used  that  expression.  I  thought  it  was  a  kind  of  a  new  one  on 
me,  **  take  your  chain  and  leave  your  watch,"  or  •*  take  your  watch  and  leave 
your  chain."    I  do  not  know  that  I  ever  heard  that.    It  pounded  foreign  to  me. 

Mr.  Webb.  I  ask  you  if  you  did  not  show  W.  P.  Boland  a  letter  from  Judge 
Archbald  starting  out  "Dear  George."  and  telling  you  that  the  deal  had  fallen 
til  rough.    Do  you  not  remember  getting  that  letter? 

Mr.  Watson.  I  say  positively  that  I  never  received  a  letter  like  that  from 
Judge  Archbald ;  never ;  and  I  could  not  have  shown  it  to  Boland  if  I  had  not 
received  it. 

The  Chairman.  Mr.  Worthington,  you  may  question  the  witness  if  you  desire. 

Mr.  Worthington.  One  thing,  there  has  been  some  testimony  here  in  relation 
to  you  that  I  have  not  heard  you  asked  about,  and  that  is  about  a  division  of 
the  difference  between  one  hundred  thoupand  and  a  hundred  and  sixty  thousand 
dollars  into  fours.    Have  you  read  the  testimony  on  that  subject? 

Mr.  Watson.  Yes. 

Mr.  Worthington.  What  have  you  to  say  about  it,  Mr.  Watson? 

Mr.  Watson.  I  never  heard  that  until  I  read  it. 

Mr.  Worthington.  Had  there  been  any  suggestion  by  anybody,  while  the 
negotiations  were  going  on,  that  Mr.  Phillips  or  Mr.  Loomis  ahould  participate 
in  what  was  to  be  paid? 

Mr.  Watson.  Absolutely  not 
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Mr.  WoBTHiNGTON.  Wss  there  any  suggestion  at  any  time  that  Judge  Arch- 
bald  should  receive  anything  in  any  way  as  compensation  for  what  he  did  In 
this  matter? 

Mr.  Watson.  Not  to  me;  I  never  heard  of  it 

Mr.  WoBTHiNQTON.  Was  there  anything  said  about  that  by  anybody,  to  your 
knowledge? 

Mr.  Watson.  No ;  I  do  not  know  anything  about  that  Only  two  people  that 
I  ever  heard  was  to  get  any  money  out  of  Uiis,  and  one  was  Reynolds  and  one 
wns  me.    That  is  all  I  ever  heard  of. 

Mr.  WoRTHiNGTON.  Have  you  any  recollection  of  a  statement  that  has  been 
prepared  for  use  in  this  matter  on  behalf  of  the  Bolands,  prepared  by  their 
former  clerk,  Mr.  Pryor? 

Mr.  Watson.  In  this  case? 

^fr.  WoRTHTNGTON.  Yes ;  in  the  negotiations  for  a  settlement  with  the  rail- 
road company.    You  said  you  had  a  lot  of  figures. 

Mr.  Watson.  Plenty  of  figures,  but  I  do  not  know  who  prepared  it 

Mr.  WoRi'HiNOTON.  Do  you  remember  having  anything  that  was  in  the  form 
of  a  statement  of  the  claims  of  the  Rolands  against  the  railroad  company? 

Mr.  Watson.  I  think  the  paper  Mr.  Boland  gave  me  showed  shipping  charges, 
switching  charges,  rates,  and  mileage,  and  it  was  brought  to  me  in  rather  a 
fragmentary  way,  and  then  afterwards  compiled.  I  had  it  in  form  when  I  was 
x>ver  before  the  railroad  people. 

Mr.  Worthtnqton.  What  did  you  do  with  that  paper  that  was  In  form? 

Mr.  Watson.  I  gave  It  back  to  Mr.  Boland. 

Mr.  Worthinoton.  Which  Mr.  Boland? 

Mr.  Watson.  Mr.  W.  P.  Boland,  I  think,  took  all  of  the  papers^  the  contract, 
a  copy  of  the  charter.  a*^d  a  map,  and  everything.  I  told  him  I  could  do  notii- 
Ing  with  it  and  I  gave  It  to  him. 

Mr.  WORTHINGTON.  When  did  you  give  it  back  to  him? 

Mr.  Watson.  It  was  Just  after  this  interview.  When  I  decided  I  could  not 
do  anything,  that  is  when  it  was;  I  do  not  know  when  that  was. 

Mr.  WORTHINGTON.  About  the  third  paper  that  you  received  when  you  were 
down  here  in  Washington,  on  the  7th  of  October;  do  you  recall  anything 
about  what  the  indorsement  on  it  was? 

Mr.  Watson.  No;  because  it  may  have  been  a  statement  of  this  case;  I  do 
not  know. 

Mr.  WORTHINGTON.  What  has  become  of  that  paper? 

Mr.  Watson.  I  do  not  know;  I  supposed  I  had  It 

Mr.  WORTHINGTON.  What  instruction  was  given  to  the  clerk,  or  the  ofilclal 
who  went  off  to  get  the  papers?  What  was  said  to  him  about  what  he  was 
to  pet? 

Mr.  Watson.  I  think  I  told  him  that  I  wanted  to  get  the  record  of  this  case. 
I  think  I  gave  him  all  the  Instruction  that  was  given  him.  I  think  I  asked 
him  what  he  had  on  that  Meeker  case,  and  he  brought  back  this  stuff. 

Mr.  WORTHINGTON.  Csu  you  tell  the  committee  whether  or  not  that  other 
paper  book  which  you  got  was  a  copy  of  the  petition  which  was  filed  In  the 
Court  of  Commerce,  and  which  contained  the  opinion  in  full  of  the  Interstate 
Commerce  Commission  in  the  case? 

Mr.  Watson.  I  could  not  tell  you,  but  I  know  I  got  information  from  one  of 
these  papers,  and  I  did  not  find  It  in  these  books. 

Mr.  WORTHINGTON.  As  to  thcse  books,  look  on  page  17.  There  is  something 
there  I  would  like  to  have  read  into  the  record  about  what  the  Interstate  Com- 
merce Commission  had  said  in  the  way  of  reducing  rates.  Will  you  look  at 
that  book,  on  page  17? 

Mr.  Watson.  I  remember  seeing  that. 

Mr.  Worthinoton.  I  would  like  to  have  that  read  Into  the  record. 

The  Chairman.  All  right 

Mr.  Watson.  I  remember  seeing  this  somewhere. 

Mr.  WORTHINGTON.  Read  it  Into  the  record,  then,  just  that  quotation. 

Mr.  NoRRis.  Let  us  get  what  it  is  first 

Mr.  WORTHINGTON.  It  Is  s  Quotatiou. 

Mr.  NoRRis.  I  understand  it  is  a  quotation  taken  from  the  brief. 

Mr.  WORTHINGTON.  Takeu  from  the  brief. 

Mr.  NoRBis.  Which  brief? 

Mr.  WORTHINGTON.  It  is  oue  for  Meeker. 

Mr.  NoRRis.  State  also  from  what  the  quotation  is  taken,  so  that  we  will 
understand  Just  a  little  what  he  is  reading. 
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The  Ghaibman.  Yes;  tell  us  the  title  of  the  pamx)hlet,  and  then  the  pnge  the 
qaotation  is  on. 

Mr.  WoBTHiNOTON.  The  heading  at  the  foot  of  page  16 

The  Chairman.  What  is  the  name  of  the  pamphlet? 

Mr.  WoBTHiNGTON.  I  have  already  stated  it  is  a  brief  that  was  flled  on  behalf 
of  Meeker  in  the  Commerce  C^ourt. 

The  Chaibman.  By  whom? 

Mr.  WoBTHiNOTON.  By  William  A.  Glasgow,  Jr.,  coimsel  for  Henry  E.  Meeker, 
surviving  partner. 

The  Chairman.  You  desire  to  read  something? 

Mr.  WOBTHINOTON.  On  page  17,  under  the  heading,  "The  conclusion  reached 
by  the  commission  was,**  then  in  quotation  marlcs  the  conclusion  reached  by 
the  commission  in  the  reducti<Hi  of  rates. 

The  Chairman.  The  witness  says  he  remembers  having  read  Ihat. 

Mr.  Watson.  I  do  not  remember  reading  that.  I  remember  I  got  the  infor- 
mation somewhere,  and  I  might  possibly  have  read  that ;  I  presume  I  did. 

Mr.  WOBTHINOTON.  May  I  read  it,  to  save  the  witness? 

Mr.  Watson.  I  wish  you  would. 

The  Chairman.  You  may  read  it,  Mr.  Wofthington. 

Mr.  WoRTHiNGTON.  The  quotation  Is  this : 

"After  careful  study  of  defendant's  exhibits,  relating  to  tonnage  and  cost  of 
movement,  as  well  as  a  painstaking  analysis  of  defendant's  voluminous  exhibits 
respecting  its  past  and  present  financial  condition,  we  are  of  opinion,  and  so 
find,  that  defendant's  rates  for  the  transportation  of  coal  from  the  Wyoming 
region  to  Perth  Amboy  of  $1.55  per  gross  ton  on  prepared  sizes,  $1.40  on  pea 
coal,  and  $1.20  on  buckwheat  coal  are  unreasonable  so  far  as  ihey  exceed  $1.40 
on  prepared  sizes,  $1.30  on  pv^a  coal,  and  $1.15  on  buckwheat.*' 

Have  you  any  means  of  fixing,  by  reference  to  anything  you  have,  or  may  l>^ 
^ble  to  put  your  hands  on,  the  date  of  that  meeting  witli  Mr.  Truesdale  and 
Mr.  liOomis  in  Scranton? 

^Ir.  Watson.  I  have  nothing  but  this  letter  [indicating]. 

Mr.  WOBTHINOTON.  That  is  the  letter  of  October  2? 

Mr.  Watson.  Marked  "  Exhibit  86.**  That  is  the  only  thing  I  have,  and  I  am 
quite  sure  that  I  met  these  people  very  soon  after,  and  I  think  it  was  the  fol- 
lowing Monday  or  Tuesday.  Thdt  is  from  recollection.  I  recall  that  I  was 
ndvised  of  their  coming  by  someone  calling  me,  which  I  believe  to  have  been 
Mr.  Phillips,  who  was  here  and  testified.  On  that  call,  or  that  notice  that  they 
would  be  in  Scranton,  I  went  to  the  station  and  met  them. 

Mr.  WOBTHINOTON.  That  is  all.  Mr.  Chairman. 

Mr.  NoBRis.  May  I  see  that  brief  you  read  from,  Mr.  Worthington?  I  want 
to  ask  the  witness  a  question  about  this  [referring  to  brief]. 

[To  the  witnesa]  This  statement  that  was  read  by  Mr.  Worthington  from 
page  17  of  this  brief  you  say  was  called  to  your  attention,  and  you  got  that 
information  somewhere? 

Mr.  Watson.  Yes;  I  read  it  somewhere;  and  more  than  that — very  much 
more  than  that. 

Mr.  NoRBis.  The  information  contained  in  that  statement  would  not  be  of 
any  value,  would  it,  in  that  discussion  with  those  railroad  men? 
Mr.  Watson.  It  found  the  fact;  that  is  all. 

Mr.  NoBBis.  That  is  one  of  the  things  that  had  been  appealed  from  and  was 
pending  in  this  Commerce  Court? 

Mr.  Watson.  Yes ;  but  it  found  a  fact. 
Mr.  NoRRis.  It  was  not  settled? 

Mr.  Watson.  I  could  not  go  to  the  railroad  company  and  say,  "  This  is  the 
law.*'  But  to  a  man  who  knew  nothing  about  it,  It  would  give  some  light  on 
the  subject — how  to  approach  it. 

Mr.  NoRRis.  This  particular  quotation  was  not  the  finding  of  the  Interstate 
Commerce  Commission  in  the  particular  case  that  you  would  have  up  for  dls- 
cnssion  with  these  railroad  officials,  was  it? 

Mr.  Watson.  Certainly  not.    That  was  only  the  view  they  took  on  rates;  that 
is  all. 
Mr.  NoRRis.  They  say  In  that  quotation: 

"  Rates  for  the  transportation  of  coal  from  the  Wyoming  region  to  Perth 
Amboy  of  $1.65  per  gross  ton  on  prepared  sizes,  $1.40  on  pea  coal,  and  $1.20  on 
buckwheat  coal  are  unreasonable  so  far  as  they  exceed  $1.40  on  prepared  slze^, 
$1.30  on  pea  coal,  and  $1.15  on  buckwheat.** 
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Where  is  Perth  Amboy? 

Mr.  Watbon.  It  Is  on  tidewater  in  New  Jersey,  close  to  New  York.  That  Is 
a  point  where  the  freights,  or  the  tariff,  is  Just  the  same  as  it  is  to  Uoboken, 
across  the  river. 

Mr.  NoRBis.  And  the  Wyoming  region  was  this  same  region? 

Mr.  Watson.  The  Wyoming  region  is  a  few  miles  below  Scran  ton,  and  it  is 
the  same  freight  belt,  the  same  loop. 

Mr.  NoBEis.  Do  you  know  whether  that  is  the  only  quotation  from  the 
opinion  of  the  Interstate  Commerce  Commission  that  you  saw? 

Mr.  Watson.  I  do  not  recall  that.  I  do  not  recall  reading  that  out  of  that 
book.  I  do  not  know  whether  I  did  or  not.  I  presume  I  did.  If  I  rend  the 
book,  I  read  it. 

Mr.  NoRBis.  I  thought  you  studied  It  so  closely  you  would  perhaps  remember 
it  yet. 

Mr.  Watson.  I  perhaps  read  the  facts  and  a  good  bit  about  that  case;  1 
think  I  did. 

Mr.  NoBRis.  Do  you  know  whether  there  is  another  quotation  in  this  brief 

Mr.  Watson.  I  do  not 

Mr.  NoRBis.  Do  you  know  whether  there  is  another  quotation  from  the  Inter- 
state Commerce  Commission  opinion  In  the  other  brief? 

Mr.  Watson.  I  do  not. 

Mr.  NoKBis.  Do  you  know  whether  there  is  any  quotation  in  the  brief  we  do 
not  have  here? 

Mr.  Watson.  I  do  not. 

Mr.  NoBRis.  Who  paid  your  expenses  down  to  Washington  to  get  these  two 
briefb? 

Mr.  Watson.  If  it  is  pertinent  and  necessary  to  be  known,  I  will  tell  you. 

Mr.  NoBBis.  I  think  it  ought  to  be  known. 

Mr.  Watson.  I  prepared  the  telegram,  and  some  time  in  the  afternoon  Mr. 
Christy  Boland  came  and  gave  me  ^0. 

Mr.  NoRBis.  What  for? 

Mr.  Watson.  To  come  to  Washington. 

Mr.  NoRBis.  That  was  to  pay  your  expenses? 

Mr.  Watson.  I  suppose  so.    That  Is  what  I  used  It  for. 

Mr.  NoBRis.  And  all  you  got  for  that  $50  were  these  two  little  briefs 
here 

Mr.  Watson.  All  I  got. 

Mr.  NoBBis  (continuing).  That  could  have  been  gotten  by  mail  by  the  ez> 
penditure  of  about  4  cents  postage? 

Mr.  Watson.  That,  perhaps,  was  true. 

Mr.  NoBBis.  And,  as  a  matter  of  fact,  these  briefs  were  not  what  you  wanted, 
and  did  not  do  you  any  good? 

Mr.  Watson.  It  seems  not.  If  I  did  not  get  any  other  information,  they  do 
not  seem  to  be  worth  quite  $50.  But  I  had  information  enough,  so  that  I  kept 
them  dancing  for  an  hour  and  a  half. 

Mr.  NoBBis.  What  you  were  trying  to  get  you  could  have  gotten  for  less  than 
10  cents,  could  you  not? 

Mr.  Watson.  If  you  knew  a  man  was  going  to  meet  yon  on  Monday,  and 
you  expected  to  have  a  conference  quickly,  and  you  wanted  the  information, 
and  you  thought  you  had  to  have  it,  you  would  hunt  around  for  it,  would  yoo 
not? 

Mr.  NoBBis.  I  do  not  know  whether  I  would  or  not.  If  I  were  a  practicing 
lawyer  and  took  $50  from  my  client  to  do  what  you  did  here  I  would  rather 
be  under  the  impression  that  I  ought  to  plead  guilty  to  something.  As  a  matter 
of  fact,  you  were  employed  in  this  particular  case,  were  you  not,  and  we  pre* 
suppose  you  must  have  had  some  knowledge,  when  you  wanted  to  get  an  Inter- 
state Commerce  Commission  opinion,  where  to  go  to  get  it  and  how  to  go  about 
to  get  it? 

Mr.  Watson.  I  do  not  care  to  answer  that  question,  if  that  Is  your  view 
nf  the  matter.  They  may  have  gotten  a  good  bit  more  for  the  $50.  I  think 
they  did.    They  have  gotten  more  than  they  ever  paid  for ;  I  know  that. 

Mr.  NoBBis.  All  they  got  for  that  $50  were  these  little  pamphlets? 

Mr.  Watson.  You  can  conclude  that  is  so. 

Mr.  NoBRis.  If  there  is  anything  else  I  would  like  to  have  you  tell  it;  yow 
are  on  the  witness  stand  and  under  oath. 

Mr.  Watson.  I  do  not  know  that  the  $50  was  paid  for  simply  coming  to 
iVashlngton.     It  was  paid  along  with  the  expenses  of  the  case.    And  still  I 
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do  not  know  but  what  he  gave  it  to  me — I  know  he  would  not  have  given  It 
to  me  if  I  had  not  been  coming  to  Washington. 

Mr.  N0BBI6.  It  would  take  that  to  pay  your  expenses,  would  it  not? 

Mr.  Watsoiv.  No  ;  I  do  not  think  so ;  I  am  not  very  expeaslve. 

Mr.  NoBBiB.  You  go  to  see  Judges  and  to  the  Hotel  Raleigh  in  Washington? 

Mr.  Watson.  Judge  Archbaid,  as  I  have  known  him — I  never  could  induce 
him  to  drink;  and  I  quit  some  time  ago,  and  so  I  do  not  have  to  have  any 
expense  of  that  kind,  and  I  think  my  expenses  would  be  about  $15,  usually. 

The  Chairman.  Mr.  Worthington  has  said  he  would  probably  want  to  Msk 
you  a  question  to-morrow,  Mr.  Watson,  If  he  finds  a  certain  paper.  I  havo 
asked  him  if  he  gets  that  paper  to  show  it  to  you,  and  if  he  then  determineH 
that  he  wants  you  to  remain  over  to-morrow  to  interrogate  you  about  that 
paper,  you  will  remain  over.  But  unless  he  tells  you  he  wants  you  to  remaiu 
over  for  the  purpose  of  examining  you  about  the  paper,  you  may  be  discharge<l 
and  go  home. 

Mr.  Webb.  I  want  to  ask  that  Mr.  Worthington  place  In  evidence  now  the  let- 
ter beginning  "  My  Dear  Christy,"  from  Judge  Archbaid. 

Mr.  WoBTHiNOTON.  I  have  not  that  letter  here,  and  my  recollection  is  it  was 
put  in  evidence.    I  think  it  was  passed  up  and  put  in  evidence. 

Mr.  Vlotd.  That  is  my  recollection  of  it,  but  I  can  not  find  it  anywhere  in  the 
evidence. 

Mr.  WoBTHiNGTON.  If  you  are  absolutely  sure  that  it  is  not  among  the  ex- 
hibits, I  must  have  it,  and  I  will  make  a  search  among  my  papers  for  it. 

Thereupon,  at  6.06  o'clock  p.  ul,  the  committee  adjourned  until  to-morrow, 
Tuesday,  May  28, 1912,  at  10  o'clock  a.  m. 


CoMMrrncB  on  the  Judioiaby, 

House  of  Refbbsentatives, 

Tuesday,  May  28,  1912. 

The  committee  met  at  10.35  o'clock  a.  m.,  Hon.  Henry  D.  Clayton  (chairman) 
presiding. 

Present :  The  committee ;  Hon.  Robert  W.  Archbaid ;  Hon.  A.  S.  Worthington^ 
M.  J.  Martin.  Esq.,  and  Samuel  B.  Price,  Esq.,  counsel  for  Judge  Archbaid; 
Wrlsley  Brown,  Esq.,  assistant  to  the  Attorney  General,  and  others. 

FITBTHEB  TESTIMONT  of  GEOBOE  M.  WATSON. 

The  Chaibman.  Mr.  Watson,  I  understand  that  you  desire  to  say  something 
fnrthtf. 

Mr.  Watson.  I  wish  to  make  a  statement  in  relation  to  the  meeting. 

The  Chaibman.  Yes. 

Mr.  Watson.  Last  night,  in  thinking  over  the  meeting  in  the  Ijackawannii 
office,  the  question  was  asked  me,  and  asked  Mr.  Phillips  also,  as  I  recall,  if 
Judge  Archbald's  name  was  mentioned  in  that  conference.  I  either  said  no  or 
that  I  did  not  remember. 

Now,  Judge  Archbald's  name  was  mentioned  in  that  conference,  and  my  recol- 
lection is,  by  Mr.  Loomis,  who  passed  some  conmaent  on  Judge  Archbaid  and  our 
being  there  at  that  meeting.  He  said  it  loud  enough  so  that  all  ought  to  hear» 
because  I  was  farther  from  him  than  Mr.  Phillips,  or  even  Mr.  Truesdale,  and 
he  spoke  out  and  said  something:  "We  are  here,"  or  "How  is  Judge  Arch- 
bald?  "  or  something  like  that,  which  Implied,  as  I  took  it,  that  we  were  there 
by  some  arrangement  that  Judge  Archbaid  had  made 

The  Chaibman.  Who  was  it  who  said  that? 

Mr.  Watson.  I  think  it  was  Mr.  Loomis. 
•The  Chaibman.  Mr.  Loomis,  you  think,  said  it? 

Mr.  Watson.  I  think  so.  I  don't  know  why  Mr.  Truesdale  would  say  it^ 
unless  he  had  been  advised  by  some  one  else,  because  I  had  not  written  him,  an4 
I  know  it  must  have  happened  in  that  meeting,  because  Mr.  Loomis  did  say 
something  about  Judge  Archbaid,  and  it  was  the  only  time  I  met  Mr.  Loomis — 
so  It  must  have  been  in  that  meeting.  I  want  that  corrected,  to  correct  my 
statement 

The  Chaibman.  W^ell,  your  statement  this  morning  will,  of  course,  go  into  the 
printed  record. 

Mr.  Watson.  Yes. 
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The  Chairman.  And  when  yanr  testimony  Is  under  consideration  this  will  be 
considered  in  connection  with  yonr  previous  statement. 

Mr.  Watson.  That  is  all  I  desired  to  say.  It  came  to  my  mind  last  evenffng, 
or  last  night,  and  I  wanted  to  correct  it. 

Mr.  WosTHiNGTON.  1  sald  last  night  that  I  would  get  a  copy  of  the  petftlon 
that  was  filed  in  the  Commerce  Court  in  the  Meeker  case  nM  extiibit  to  the 
witness  and  see  if  he  could  identify  that  as  one  of  the  papers  that  he  got  "wli^n 
he  came  down  here.  We  got  that  paper,  but  I  left  in  at  my  office,  and  oiie  of 
our  party  has  gone  down  diere  to  get  it,  and  I  expect  it  will  be  here  in  a 
moment  or  two.  In  the  meantime  I  produce  now  the  "My  Dear  Christy" 
letter,  which  I  think  one  of  the  members  of  the  committee  said  yesterday  he 
would  like  to  have  here.    I  had  it  in  my  bag. 

Mr.  Webb.  Read  it,  Cplonel,  and  put  It  in  the  record. 

Mr.  WoRTHiNOTON.  Shall  I  read  it? 

Mr,  Webb.  Yes. 

Mr.  WoBTHiNOTON.  Thls  is  an  exact  copy.    It  is  headed  "(CJopy)." 

(The  above-mentioned  letter  is  marked  "Exhibit  87.") 

Mr.  Worthington  thereupon  read  aloud  the  above-mentioned  letter,  as  follows : 

Exhibit  87. 

(Copy.) 

ScBANTON,  Pa.,  November  tS,  1911. 
O.  G.  BoLAND,  Esq.,  Bcr anion.  Pa, 

Mr  Dear  Christy  :  I  hnd  nn  interview  with  our  friend  this  afternoon,  and  I 
regret  to  sny  that  I  did  not  succeed  in  doing  anything.  I  tried  to  get  him  to 
make  a  counter  proposition  to  the  one  which  had  been  submitted  upon  your 
side.  But  he  seemed  to  feel  that  the  amount  which  he  would  t)e  willing  to  offer 
was  so  Inconsiderable  that  it  was  hardly  worth  the  while.  I  regret  to  report 
this  as  the  final  outcome  of  the  efforts  of  settlement  which  have  been  made, 
tint  I  see  nothing  to  be  attained  any  further  here. 

I  return  herewith  the  papers  which  you  let  me  have. 
Your.s,  very  truly, 

Mr.  Webb.  Who  is  that  supposed  to  be  signed  by?    It  is  a  copy. 

Mr.  Worthington.  It  is  supposed  to  he  signed  by  Judge  Archbald. 

The  Chairman.  Do  not  let  us  have  suppositions.  You  are  Judge  Archbald's 
eounpel.  Is  that  a  copy  of  the  "De^ir  Christy'*  letter  that  Judge  Archbald 
sent? 

Mr.  Worthington.  I  am  informed  that  it  is  a  copy  of  that  letter  sent  to 
him.  The  committee  will  remember  that  I  produced  that  letter  and  showed  it 
to  Boland  and  asked  if  it  was  not  a  copy  of  the  letter  he  received,  and  he  could 
not  identify  it;  neither  could  W.  P.  Boland  say  that  there  ever  was  such  a 
letter  seen  by  him. 

The  Chairman.  There  is  a  great  deal  of  latitude  allowed  by  the  committee 
In  taking  testimony  in  an  investigation  of  this  sort,  but  I  hardly  think  it  oui^t 
to  cover  suppositions. 

Mr.  Worthington.  This  letter  is  referred  to  on  page  564  of  serial  No.  5. 

The  Chairman.  Then  you  will  want  to  interrogate  Mr.  Watson  further  when 
the  paper  comes  from  your  office  to  which  you  have  just  referred? 

Mr.  Worthington.  I  should  like  to. 

The  Chairman.  Well,  you  may  do  that 

[The  paper  above  referred  to  having  been  received,  the  following  took  place:] 

Mr.  Worthington.  Mr.  Chairman,  I  have  shown  Mr.  Watson  this  paper,  and 
I  will  ask  him  some  questions  about  it. 

The  Chairman.  Very  well. 

Mr.  Worthington.  I  want  to  show  you  this  paper  entitled  ''Petition  and 
exhibits  "  in  No.  49,  United  States  Commerce  Court,  and  ask  you  what  is  your 
recollection  as  to  whether  that  is  one  of  the  papers  you  got  when  you  were  down 
here  on  the  7th  of  October  last? 

Mr.  Watson.  The  last  part  of  this  book  is  the  information  that  I  had  wh^i 
I  talked  with  the  people  in  the  Lackawanna  office. 

The  Chairman.  Please  give  Mr.  Worthington,  if  you  can,  a  categorical  answer 
to  his  question,  and  then  make  your  explanation. 

Mr.  Watson.  I  got  a  book  like  this  at  the  time  I  was  here,  but  whether 
that  was  the  information  that  I  carried  in  there,  or  whether  it  was  made  from 
a  typewritten  statement  that  I  had  in  my  possession,  I  do  not  know.    I  do  not 
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know  whether  I  took  the  hook  before  the  railroad  men,  but  I  got  a  book  like 
this. 

The  ChaibMah.  Like  that? 

Mr.  Watson.  Yes;  I  read  a  book  like  that. 

Mr.  WoBTHiNGTON,  I  do  not  care  to  ask  anything  further. 

The  Cbaiiucar.  Read  the  title  of  that  book,  please. 

Mr.  Watson.  It  is  ''  Petition  and  exhibits/'  No.  40,  Lehigh  Valley  Railroad 
Go.  against  the  United  S'ates,  respondent. 

The  Obaibman.  Is  that  all  that  is  on  the  title-page? 

Mr.  Watson.  No.    There  is  "United  States  Commerce  CJourt." 

The  Chaibiian.  Give  it  to  me,  and  I  will  read  it  so  that  there  will  be  no 
mistake  about  it.    I  will  ask  the  reporter  to  take  it  down  as  I  read  it. 

The  chairman  read  the  title-page  of  the  book  referred  to,  and  the  same  Is  as 
follows : 

"49.  United  States  Ck>nimerce  Ck>urt  Lehigh  Valley  Railroad  Co.,  peti- 
tioner, against  United  States,  respondent    Term, , ,  1911.    No. . 

Petition  and  exhibits.  E.  H.  Boles,  solicitor  for  petitioner,  143  Liberty  Street, 
New  York,  N.  Y.  John  O.  Johnson,  Frank  H.  Piatt,  Everett  Warren,  counsel. 
StiUman  Appellate  Printing  Co.,  51  Broad  Street,  N.  Y." 

The  Chairman.  That  is  the  title  page  of  the  pamphlet  about  which  Mr. 
Worthington  has  interrogated  you? 

Mr.  Watson.  Yes,  sir. 

Mr.  NoBBis.  Is  that  all? 

Mr.  Wobthikoton.  Yes. 

Mr.  NoBBiB.  I  want  to  see  the  book.    Will  you  hand  it  to  me,  please. 

[The  book  referred  to  was  handed  to  Mr.  Norris.] 

Mr.  NoBBiB.  Mr.  Watson,  this  pamphlet  that  you  exhibit,  of  which  the  chair- 
man has  Just  read  the  title,  is  the  other  one  of  the  three  books  that  you  were 
testityhig  about  yesterday,  is  It? 

Mr.  Watson.  Yes;  I  think  so;  because  the  back  part  of  this  book  contains 
the  information  that  I  had.    This  $1.40 

Mr.  Noaais.  Then  you  were  mistaken  yesterday  in  your  testimony  when  you 
testified  that  the  third  book,  as  you  called  it,  was  another  brief? 

Mr.  Watson.  Well,  maybe  I  was,  if  I  called  it  a  brief. 

Mr.  NOBBIB.  Well,  you  did  yesterday. 

Mr.  Watson.  Then  it  was  a  mistake,  because  I  think  it  was  that  book. 

Mr.  NoBBiB.  That  is  it? 

Mr.  Watson.  I  think  it  was  a  copy  of  that  book. 

Mr.  NoBBiB.  You  think  it  was  either  thlj  or  a  copy  of  it? 

Mr.  Watson.  Oh,  it  was  not  that  one.    It  could  not  be. 

Mr.  NoBBiB.  It  was  the  same  thing? 

Mr.  Watson.  Yes.  The  back  part  of  that  book  contains  just  what  I  read  in 
the  tH)ok,  where  it  reduced,  or  said  the  rate  of  more  thaa  $1.40  on  prepared 
Bhses  of  coal  was  too  much. 

Mr.  NoBBis.  The  back  part  of  it 

Mr.  Watson.  I  identify  the  book  by  that 

Mr.  NoBRis  (continuing).  Is  the  order? 

Mr.  Watbon.  Oh,  no. 

Mr.  NoBBiB.  It  is  Just  before  the  order? 

Mr.  Watbon.  Before  the  order.    I  think  it  is  about  the  last  paragraph  there. 

Mr.  NoBBis.  The  last  paragraph  of  the  page? 

Mr.  Watbon.  Well,  I  can  not  tell  you  right 

Mr.  NoBBiB,  That  last  paragraph  is: 

"And  it  is  further  ordered  that  a  copy  of  this  order  be  served  upon  each  of 
the  parties  to  said  case." 

Li  that  it? 

Mr,  Watson.  No  ;  there  is  a  place  where  it  says  $1.40  for  prepared  sizes  and 
another  rate  for  pea  and  another  rate  for  buckwheat  coal. 

Mr.  NoBBis.  That  is  wliat  I  read  yesterday,  is  it  not,  out  of  the  brief? 

Mr.  Watbon.  Yes. 

Mr.  NoBBiB,  The  same  thing? 

B(r.  Watson.  But  this  is  in  a  different 

Mr.  NoBBis.  I  wish  you  would  take  this  and  point  out  to  me  just  exactly 
what  the  part  of  it  is  that  you  refer  to. 

Mr.  Watson.  That  I  read? 
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Mr.  NoBBia.  Tbat  you  read. 

Mr.  Watsow.  I  Identify  this,  not  as  a  copy — I  think  It  Is  a  copy — but  as  a 
book  that  I  had  in  my  pos&ession  for  the  various  reasons.  First,  because  it 
names  some  engineers  that  I  knew 

Mr.  NoBBiB.  Yes. 

Mr.  Watson.  And  some  men  that  were  connected  with  these  roads  that  I 
knew  of. 

Mr.  NoRBis.  Yes. 

Mr.  Watson.  And  they  had  made  estimates  as  to  the  cost  of  shipping  ooal? 

Mr.  KoRRis.  Yes. 

Mr.  Watson.  One  made  it  at  76  cents.  I  never  liad  heard  of  it.  I  read  it  in 
this  book.    That  is  next  to  the  last  paragraph,  we  will  call  it. 

Mr.  NoBBis.  On  what  page? 

Mr.  Watson.  Pages  162  and  163. 

Mr.  KoRBis.  All  right.    That  identifies  it. 

Mr.  Watson.  That  was  a  very  important  matter  to  me;  and  I  found  I  had 
It  in  typewritten  form  when  I  got  home — ^the  same  thing. 

Mr.  NoBBis.  This  is  one  of  the  books  or  a  copy  of  one  of  the  books,  that  you 
got  at  the  time  you  went  with  Judge  Archbald  to  the  Gomm^x^  Court  and  were 
looking  for  the  orders  of  the  Interstate  Commerce  Commission  in  what  was 
known  as  the  Meeker  case? 

Mr.  Watson.  Yes. 

Mr.  NoBBis.  This  is  one  of  them? 

Mr.  Watson.  I  think  that  Is  a  copy  of  what  I  received  there. 

Mr.  NoBBis.  This,  with  the  two  briefs  that  you  identified  yesterday,  consti- 
tutes all  you  did  get? 

Mr.  Watson.  I  do  not  know  that.  It  may  be  that  I  got  some  other  papers 
there,  but  I  do  not  recall  them. 

Mr.  NoBBi^.  You  have  no  recollection  of  that? 

Mr.  Watson.  I  do  not;  I  do  not  recall  anything. 

Mr.  NoBBiB.  At  that  time  when  you  were  with  Judge  Archbald  you  told  him 
what  you  wanted,  did  you  not? 

Mr.  Watson.  Well,  perhaps  I  did ;  perhaps  I  told  him. 

Mr.  NoBBis.  What  you  really  wanted  was  the  record  of  the  Interstate  Com- 
merce Commission  in  the — ^what  is  the  case? 

Mr.  Watson.  The  Meeker  case. 

Mr.  NoBBis.  In  the  Meeker  case.    Was  not  that  it? 

Mr.  Watson.  Well,  I  wanted  that — what  I  got  there. 

Mr.  NoRRis.  You  did  not  know  what  you  were  going  to  get  when  you  sent  for 
these? 

Mr.  Watson.  I  knew  about  what  we  wanted. 

Mr.  NoBBis.  What  did  you  ask  for? 

Mr.  Watson.  That  I  can  not  tell  you. 

Mr.  NoRRis.  Did  you  not  testify  yesterday  that  what  you  wanted  to  get  was 
the  record  of  the  c&se  before  the  Interstate  Commerce  Commission? 

Mr.  Watson.  Yes.  sir;  It  was.  and  I  wanted  to  get  the  disposition  that  they 
had  made  of  that  case.    I  wanted  to  get  it. 

Mr.  NoRRis.  All  right.  You  evidently  told  Judge  Archbald  that,  because  you 
did  not  know  just  where  you  could  get  this  record,  did  you? 

Mr.  Watson.  No,  sir. 

Mr.  NoRRis.  You  were  hunting  for  it? 

Mr.  Watson.  No,  sir;  I  did  not  know. 

Mr.  NORRIS.  You  did  not  know? 

Mr.  Watson.  No,  sir. 

Mr.  NoRRis.  Then  I  presume  you  asked  Judge  Archbald  where  you  could  get 
It,  did  you  not? 

Mr.  Watson.  It  is  more  than  likely  that  I  did. 

Mr.  NoRRis.  Did  not  Judge  Archbald  tell  you  that  the  place  to  get  the  record, 
the  Interstate  Commerce  Commission  in  that  case,  was  to  go  to  the  Interstate 
<^ommerce  Commission  and  not  to  the  Commerce  Court?  Did  he  not  tell  yon 
that? 

Mr.  Watson.  I  have  an  indistinct  recollection  that  we  did  talk  about  some 
commissiou  or  some  other  office.    This  was  Saturday  afternoon 

Mr.  NoRRis.  At  that  time  had  you  studied  the  law  enough  to  know  that  there 
was  such  a  thing  as  the  Interstate  Commerce  Commission? 

Mr.  Watson.  Yes;  I  knew  of  it.     I  knew  about  the  Sherman  law. 
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Mr.  NoBBis.  When  be  told  you  that  was  the  place  to  get  their  records,  what 
did  you  say  to  him? 

Mr.  Watson.  I  don't  know. 

Mr.  N0BU8.  That  is  all. 

Mr.  Watson.  I  don't  know  what  I  said. 

The  Chaibman.  Mr.  Worthington,  the  committee  desires  that  those  three 
liamphlets 

Mr.  NoRBis.  I  have  another  question  about  this. 

The  Ohaieman.  But  let  me  finish  this  statement. 

Mr.  NoBBis.  Certainly ;  but  I  want  to  finish  the  examination. 

The  Chairman.  Referring  to  those  three  pamphlets  that  have  been  referred 
to,  numbered  49«  the  three  several  pamphlets  or  documents  that  have  been  read 
in  the  testimony,  the  committee  desires  that  those  papers  be  left  in  the  custody 
of  the  committee,  but  not  to  be  incorporated  into  the  record,  as  it  would  unnec- 
essarily encumber  the  record.  The  committee  desires  to  have  them  left  with  It, 
so  that  it  may  make  such  use  as  it  desires  of  the  pamphlets.  You  do  not  desire 
lo  have  them  printed  in  the  record? 

Mr.  WoRTHiNGTON.  Not  at  all. 

Mr.  NoBBis.  How  did  you  happen  to  have  your  memory  refreshed  since  you 
have  been  on  the  witness  stand  in  regard  to  this  other  exhibit  that  you  have 
identified  this  morning? 

Mr.  Watson.  It  was  shown  to  me.    They  handed  me  the  book  and  I  read  it. 

Mr.  NoBBis.  Who  showed  it  to  you? 

Mr.  Watson.  Mr.  Worthington. 

Mr.  NoBRis.  When  did  he  do  that? 

Mr.  Watson.  Fifteen  or  twenty  minutes  ago. 

Mr.  NoBBis.  You  recognised  it  as  being  a  copy  of  the  other  pamphlet? 

Mr.  Watson.  I  recognized  that  last  part  of  that  book  as  being  contained  In  a 
book  that  I  had  read,  and  I 

Mr.  N0BBI8.  Did  he  call  your  attention  particularly  to  that  particular  page? 

Mr.  Watson.  No,  no. 

Mr.  NoRBis.  You  found  that,  did  you? 

Mr.  Watson.  He  told  me  it  was  a  brief. 

Mr.  NoRBis.  It  is  not  a  brief,  though.    I  do  not  suppose  he  told  you  that. 

Mr.  Watson.  Not  a  brief,  but  a  petition ;  and  he  opened  it  at  that  point  where 
the  petition  occurs,  right  there  [indicating]. 

Mr.  NoBBis.  That  is  not  anywhere  near  the  page  you  identified. 

Mr.  Watson.  No,  sir. 

Mr.  NoBRis.  You  located  that  there  yourself? 

Mr.  Watson.  I  did.  I  Just  turned  it  over  and  looked  at  the  back  part  of  it, 
l)ecause  I  recall  that  is  where  it  was  that  I  read  that. 

Mr.  NoRBis.  That  Is  all. 

Mr.  Worthington.  I  handed  that  to  you  right  across  the  table  here,  did  I  not? 

Mr.  Watson.  Yes,  sir;  Just  here. 

The  Chairman.  The  Chair  may  say,  right  in  this  connection,  that  last  night 
Mr.  Worthington  called  the  attention  of  the  Chair  to  this  matter,  and  said  that 
he  did  not  have  that  pamphlet  with  him,  but  would  probably  want  to  get  It  and 
Interrogate  Mr.  Watson  with  reference  to  it.  I  told  him  It  would  be  quite  proper 
for  him  to  do  so;  to  show  it  to  Mr.  Watson  when  he  brought  it,  and  that  then 
Mr.  Watson  could  resume  the  stand  and  answer  his  questions  with  respect  to  it. 

[To  the  witnes&l  Now,  Mr.  Watson,  you  wrote  a  letter  to  Truesdale  and 
liOomis  saying  that  you  would  be  ready  to  meet  them  on  this  coal  property  deal 
at  any  time,  on  an  hour's  notice,  did  you  not? 

Mr.  Watson.  Well,  I  don't  know  that  I  said  an  hour. 

The  Chairman.  The  letter  was  referred  to  here  In  the  testimony,  dated 
October  2? 

Mr.  Watson.  The  letter  was  here  yesterday;  yes,  sir.    That  is  the  letter. 

The  Chairman.  Why  did  you  write  that  letter  telling  them  that  you  would  be 
ready  to  see  them  at  an  hour's  notice  before  you  came  down  to  Washington  and 
got  this  information,  which  you  say  you  came  down  here  and  got.  Informing  you 
as  to  the  procedure  before  the  Interstate  Commerce  Commission  and  the  pro- 
cedure in  the  Commerce  Court?  In  other  words,  Mr.  Watson,  to  be  perfectly 
frank  about  it,  tiiat  letter  would  seem  to  indicate  that  you  had  all  the  informa- 
tion that  you  wanted  In  dealing  with  Truesdale  and  Loomis  In  respect  to  this 
matter;  and  your  testimony  now  seems  to  be  that  you  wanted  to  inform  yourself 
fully  as  to  the  law  governing  the  procedure  in  the  Interstate  Commerce  matter 
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and  the  procedure  in  the  Commerce  Court  before  you  had  the  Interview  with 
them.  It  appears  to  me  that  there  may  be  a  possible  discrepancy  thoi«  in  your 
testimony,  and  I  desire  you  to  explain  it 

Mr.  Watson.  The  data  I  had  to  study  this  case  on  was  prepared  in  type- 
written form — ^that  is,  the  information,  the  reductions  that  tlKy  wanted— and  I 
think  possibly  some  expression  of  the  Commerce  Commission  was  Incorporated 
in  this  notice. 

The  Chairman.  I  do  not  think  I  have  made  myself  dear. 

Mr.  Watson.  Yes;  you  did,  becajose  I  wanted  to  get  the  data 

The  Chairman.  Very  well;  proceed. 

Mr.  Watson.  In  this  meeting,  or  at  this  semion  yesterday,  the  question  was 
asked  me  by  some  one  if  Mr.  Pryor  did  not  prepare  a  paper.  These  was  a  paper 
prepared  by  some  one  that  was  given  to  me  by  Mr.  Boland — Mr.  W.  P.  Boland — 
together  with  the  other  papers,  and  that  paper  contained  what  we  claimed,  and 
all  that  we  wanted,  and  the  things  they  had  done  which  we  said  were  against 
the  law ;  and  that  the  Interstate  Commerce  Commission  had  expressed  itself  on 
it.  At  that  time  I  am  quite  sure  that  W.  P.  Boland,  or  it  may  have  lieen  C.  Q. 
Boland,  on  the  morning  that  I  went  down  to  Washington,  called  my  attention  to 
this  case  and  asked  me  if  I  could  not  get  those  papers  to  be  ready  if  we  had  a 
meeting.  That  is  the  reason,  or  one  of  the  reasons,  I  came  to  Wasbingt^m.  We 
did  not  have  all  the  data  that  is  in  this  book.  I  have  been  thinking  this  matter 
over,  and  this  meeting  was  discussed  for  some  weeks,  or  a  week  or  so  after  I 
had  met  Mr.  Truesdale,  about  some  way  of  getting  another  meeting  or  another 
hearing.  I  am  now  hazy  on  that  I  do  not  recall  Just  what  we  did  in  relation 
to  these  books,  but  there  was  something  done  there,  and  maybe  that  may  be  the 
second  letter — the  letter  of  the  2d.  It  may  have  been  that  the  meeting  was  held 
before  the  2d,  but  my  recollection  is  now  that  it  was  not.  Understand  me.  Mr. 
Boland  and  myself  went  over  all  of  these  papers  after  Mr.  Loomls  had  gone 
away,  and  Mr.  Truesdale;  and  there  was  to  be  an  effort  made  to  get  Mr.  Trues- 
dale or  Mr.  Loomls  to  take  the  case  up  and  go  over  it  again  with  some  data  that 
we  thought  we  had.  That  was  the  very  day  that  they  were  there^  or  the  day 
after;  and  Mr.  Phillips  was  talking  about  it  to  some  one— at  least  it  was  re- 
ported 80.  We  went  into  some  discussion  about  that  I  do.  not  recall  what  we 
did ;  but  then,  when  that  fell  through,  I  left  the  case,  and  it  was  about  a  week, 
I  judge,  that  we  were  working  on  it.    Or  it  may  be  that  I  used  those  books  In 

that  last 

The  Chairman.  D'id  not  I^omis  tell  you  that  he  had  turned  down  the 
proposition? 

Mr.  Watson.  I  don't  think  there  was  anything  said  like  "turning  down.** 
I  think  they  said :  **  We  can  not  consider  it— we  won't  consider  It  in  this  shape.'* 
'ITie  Chairman.  He  rejected  it.  then? 
Mr.  Watson   (continuing).  "He  is  asking  too  much  money"  or  some  such 

thing. 

The  Chairman.  I  was  usiiiff  a  vulgarism  which  is  very  common,  "turned 
down,"  thinking  you  would  understand  that  perhaps  quite  as  well  as  more 
refined  language.  I  will  now  adopt  another  phrase.  Then  did  he  inform  you 
that  the  proiiositlon  to  buy  that  coal  proi)erty  was  rejected? 

Mr.  Watson.  Well,  it  would  not  be  that:  I  don't  know  that  he  said  that 

The  Chairman.  Then  did  he  say,  either  in  the  common  vernacular  of  the 
streets  that  the  proposition  was  "  turned  down,"  or  in  the  refined  language  of 
the  court  room  or  ball  room  that  It  was  rejected,  or  language  of  equivalent 
import  to  either  one  of  these  expressions  that  I  have  used?  You  can  take  your 
choice  as  to  which  one. 

Mr.  Watson.  Oh,  he  would  not  take  the  property;  that  is  all.  He  did  not 
take  It.    He  said  they  would  not. 

The  Chairman.  He  said  they  would  not  take  the  property?- 

Mr.  Watson.  That  is  what  he  said. 

The  Chairman.  You  prefer  that  language,  which  Is  quite  satisfactory  to  the 

chairman. 

Mr.  Watson.  I  do  not  know  his  exact  language;  I  could  not  tell  you  that; 
but  I  know  that  is  what  It  amounted  to. 

The  Chairman.  Did  you  ever  have  any  other  conference  with  Mr.  Truesdale? 

Mr.  Watson.  I  did  not.    I  tried  to,  but  did  not. 

The  Chairman.  I  must  confess,  Mr.  Watson,  that  j'ou  have  not  made  per- 
fectly clear  to  me  your  answer  to  the  question  that  I  asked  awhile  ago,  and  I 
beg  to  repeat  it.  perhaps  in  a  little  different  form.  On  October  2  you  wrote 
the  letter  which  has  been  read  Into  the  testimony  and  is  now  known  as 
"  Jichibit  86." 
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Mr.  Watson.  Yes. 

The  Chaibhan.  In  this  letter  to  Mr.  LoomiS)  to  which  I  have  just  reliscred. 
in  which  you  seek  a  conference  with  Loomls  and  Truesdale,  you  wUi^  up  with 
this  sentence: 

"  If  you  will  kindly  advise  me,  either  by  wire  or  letter,  I  will  hold  myseU  lu 
readiness  to  meet  you  on  a  few  hours'  notice." 

You  were  ready,  Uien,  to  meet  them  and  go  over  the  matter  of  the  trade  for 
this  coal  property  on  Octoher  2?  This  letter  imports  that  you  were  ready  to 
meet  them  ai^  to  discuss  that  matter  on  an  hour's  notice. 

Mr.  WoBTHiNGTON.  A  fcw  hours'  notice. 

Mr*  WA1S0J9;  Yes ;  that  i&  so. 

The  Chaibman.  On  a  few  hours'  notice? 

Mr.  Watson.  Yes. 

The  CuAiBMAN.  Why  was  it  necessary,  then,  for  you  afterwards  to  come  to 
Washington  to  get  this  information  that  you  got  from  the  three  pamphlets 
that  you  have  referred  to  after  your  conference  in  Washington  with  Judge 
Archbald? 

Mr.  Watson.  I  thought  I  had  plenty  of  data  at  that  time.  I  had  the  state^ 
ment  made  up  by  Mr.  Boland  that  he  had  given  to  me.  This  letter  was  written 
at  the  request  of,  perhaps,  Christy  Boland.  I  assume  that  it  was.  I  believed 
that  we  could  go  before  that  committee  and  impress  on  them  the  necessity 
of  taking  our  property,  or  the  advisability,  rather,  of  taking  It.  After  going 
into  the  matter  for  a  week — we  were  together  for  a  week,  then,  or  nearly  so; 
three  or  four  days,  anyhow,  that  I  was  talking  with  Mr.  Boland,  and  I  think 
Mr.  W.  P.  Boland  came  to  my  office;  perhaps  I  called  him  on  the  phoae  or 
Honaethlng,  but  at  any  rate  we  got  together — I  was  not  quite  so  sure  of  my 
position.  Now,  I  have  been  thinking  whether  we  met  after  the  officers  refused 
to  g«^  on  with  the  proposition.  Whether  we  met  then,  and  I  asked  for  another 
meeting  after  that  meeting,  and  after  that  came  to  Washington,  I  do  not 
know.    I  do  not  know.    I  had  the  same  information 

The  Chaibman.  Do  you  not  know  that  the  Meeker  case  bad  been  decided  iq 
June  before  the  October  in  which  you  wrote  this  letter? 

Mr.  Watson.  I  find  that  now,  but  I  did  not  know  it 

The  Chaibman.  Did  you  not  know  it  at  that  time? 

Mr.  Watson.  No,  sir. 

The  Chaibman.  The  Meeker  case  was  before  the  Interstate  Commerce  Com« 
mission 

Mr.  Watson.  I  suppose  I  liad  some  data  given  me,  furnished  me  by  the 
Bolands,  that  would  Indicate  that ;  but  I  do  not  recall  it 

The  Chaibman.  Please  tell  us  wluU  this  data  was  that  you  said  you  relied 
upon,  or  I  infer  that  you  meant  to  say  that  you  relied  upon,  at  the  time  yon 
wrote  this  letter  of  October  2. 

Mr.  Watson.  It  was  a  number  of  typewritten  pages  and  tables  showing  the 
frel|(ht  rates  to  given  points. 

The  Chaibman.  By  whom  was  It  prepared? 

Mr.  Watson.  Mr.  Boland  gave  it  to  me.    I  do  not  know  who  prewired  it. 

The  Chaibman.  Which  one  of  the  Bolands? 

Mr.  Watson.  Mr.  W.  P.  Boland  here.  It  was  in  with  all  the  papers  that  ho 
gave  me.    The  leases  and  all  the  other  things  were  together. 

The  CtiAiBMAN.  Then  you  afterwards  concluded,  aiter  having  written  this 
letter  of  October  2,  that  you  wanted  further  information  about  the  law  govern^ 
Ing  the  Commerce  Commission  and  the  Commerce  Court  did  you? 

Mr.  Watson.  It  was  about  what  they  had  done  that  I  wanted  to  get  infor^ 
mation.  ^ 

The  Chaibman.  Did  you  not  say  something  yesterday  to  the  eftect  that  you 
1 /anted  to  be  Informed  as  to  the  law? 

Mr.  Watson.  About  the  appealing? 

The  Chaibman.  Yes. 

Mr.  Watson.  And  the  court — yes;  I  knew  nothing  about  it  at  all. 

The  Chairman.  Did  it  occur  to  you  after  October  2,  when  you  had  written 
that  letter,  that  you  wanted  further  data  or  that  you  wanted  further  legal 
information? 

Mr.  Watson.  Oh,  it  was  the  data  that  we  wanted. 

The  Chairman.  You  did  not  want  any  further  legal  information? 

Mr.  Watson.  Well,  we  all  want  further  legal  information,  but  then  I  did 
not  want 

The  Chaibman.  I  am  not  asking  you  now  about  generalities. 
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Mr.  Watson.  But  I  do  not  know  whether  I  was  hunting  for  it  in  that  par- 
ticular case.    I  do  not  think  I  was. 

The  Ohaibman.  I  am  asking  you  whether,  in  your  own  mind,  you  came 
down  to  Washington  here  for  further  legal  information  as  to  the  Commerce 
Court?  You  said,  I  believe,  yesterday  that  you  did  not  know  the  law  about  the 
Commerce  Court  and  you  knew  very  little  about  the  Commerce  Commission. 

Mr.  Watson.  Yes. 

The  Chairman.  And  did  you  not  say,  in  substance,  that  you  wanted  to  come 
down  here  and  learn  about  the  law  and  the  procedure  in  tibose  two  tribunals? 
r)id  you  not  say  that  in  effect? 

Mr.  Watson.  I  do  not  recall  saying  it,  but  it  was  perhaps  the  fiict  that  I 
did  want  to  know  something  about  It. 

The  Chairman.  Was  that  your  object— to  get  this  information  as  to  the  law 
«nd  the  procedure  in  these  tribunals^  or  was  it  to  get  data  ? 

Mr.  Watson.  It  was  to  get  data  and  information  and  the  record — what  I 
Wanted  to  see. 

The  Chairman.  The  record? 

Mr.  Watson.  Yes,  sir. 

The  Chairman.  What  record? 

Mr.  Watson.  The  record  of  this  commission — what  they  had  done.  I  wanted 
to  get  their  findings. 

The  Chairman.  In  what  case? 

Mr.  Watson.  In  this  Meeker  case,  because  that  Is  a  case  right  in  our  imme- 
diate neighborhood — the  same  freight  rates,  the  same  zone. 

The  Chairman.  How  long  before  that  had  you  heard  of  the  Meeker  case? 

Mr.  Watson.  Possibly  a  week  or  so  we  had  been  talking  about  it — the  Bo- 
lands  and  myself. 

The  Chairman.  And  you  could  not  get  the  record  in  the  Meeker  case  with- 
out making  your  trip  to  Washington? 

Mr.  Watson.  Well.  I  do  not  know  that  we  thought  of  going  to  Washington ; 
I  do  not  know  that  I  could.  I  might  have  gotten  it  by  writing  for  it,  but  I 
did  not  know  that. 

The  Chairman.  You  did  not  know  that  you  could  write  down  here? 

Mr.  Watson.  Oh,  I  knew  that  I  could  In  a  general  way,  but  I  did  not  know 
bow  to  get  it ;  that  is  it ;  and  they  did  not  know  how  to  get  it 

The  Chairman.  Did  you  not  have  a  conference  with  Truesdale  and  Loomla 
before  you  came  to  Washington? 

Mr.  Watson.  That  Is  just  what  I  am  trying  to  say  now — that  it  may  possi- 
bly have  been  that  when  I  came  to  Washington  for  this  data  it  was  for  the 
purpose  of  going  back  again  and  asking  for  another  meeting  with  Truesdale. 

The  Chairman.  Another  meeting  with  Truesdale? 

Mr.  Watson.  Yes.  Now,  after  this  came  out  yesterday  I  did  not  know  but 
What  that  might  be  so.    I  do  not  know. 

The  Chairman.  It  occurs  to  you  now  that  possibly  you  had  two  conferences 
or  meetings? 

Mr.  Watson.  I  did  not  have  a  second  conference ;  I  know  that.  I  never  met 
them  again. 

The  Chairman.  Did  you  ever  write  any  letter  to  either  I/)omls  or  Truesdale 
Inviting  them  to  a  second  conference? 

Mr.  Watson.  No;  I  did  not.  The  only  business  I  ever  had  was,  perhaps. 
With  Mr.  Phillips,  trying  to  get  another  meeting;  and  I  did  do  that.  I  recall 
that. 

The  Chairman.  You  never  made  any  effort  to  have  the  second  meeting?  * 

Mr.  Watson.  Not  directly  to  Mr.  Truesdale.  Mr.  Phillips  was  the  superin- 
tendent of  the  coal  department — or  the  coal-producing  end — and  I  went  to  him. 

The  Chairman.  Phillips  would  have  had  no  power  to  overrule  Truesdale, 
would  he? 

Mr.  Watson.  No ;  but  he  conld  ask  bim  to  have  another  hearing,  and  I  think 
he  does  that  very  frequently. 

Mr.  WoRTHiNGTON.  Mr.  Chairman,  since  yesterday  I  have  found  what  pur- 
ports to  be  the  telegram  that  the  witness  said  he  sent  to  Judge  Archbald  from 
Philadelphia  when  he  was  on  his  way  down  here.  I  should  like  to  show  It 
to  him. 

The  Chairman.  One  minute,  Mr.  Worthington. 

Mr.  Worthington.  I  thought  you  were  through,  Mr.  Chairman. 

The  Chairman.  Did  you  use  this  information  that  you  got  about  the  Meeker 
x»ase  In  your  conversation  with  Phillips,  or  did  you  use  It  In  your  conversation 
t)r  conference  with  Truesdale  and  Loomls? 
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Mr.  Watson.  That  I  do  not  know.  I  do  not  remember  about  using  that  book 
or  those  books.    I  do  not  think  I  ever  had  them  before  Loomis. 

The  Chairman.  You  may  have  used  that  information  in  your  conference  or 
conversation  with  Phillips,  and  not  with  Truesdale  and  Loomis? 

Mr.  Watson.  No  ;  I  think  I  called  Mr.  Phillips's  attention  to  this  freight  rate. 
Mr.  Truesdale  denied  the  rate. 

The  Chairman.  I  think  you  said,  in  substance,  yesterday,  that  you  used  that 
information  which  you  got  in  Washington  from  those  pamphlets  and  otherwise 
in  yonr  hour  and  a  half  conference  with  Truesdale  and  Loomis. 

Mr.  Watson.  I  think  I  did.  I  said  that  yesterday,  but  I  am  not  sure 
about  It. 

The  Chairman.  Now,  Mr.  Worthington,  you  may  show  the  witness  the  tele- 
gram yon  have  referred  to. 

Mr.  NoBRis.  Mr.  Chairman,  before  he  does  that  I  shonld  like  to  ask  the  wit- 
ness a  few  questions. 

The  Chairman.  Certainly. 

Mr.  NoRRis.  You  were  sure  of  it  yesterday,  were  you  not,  Mr.  Watson? 

Mr.  Watson.  I  don*t  know  how  sure;  maybe. 

Mr.  NoRRiB.  You  testified  as  though  you  were  sure  of  it. 

Mr.  Watson.  I  did. 

Mr.  NoRRis.  When  did  you  change  your  mind? 

Mr.  Watson.  Through  the  night  I  have  been  thinidng  this  matter  over,  and  I 
am  now  uncertain  as  to  the  meetings  we  had. 

Mr.  NoRRis.  Do  you  not  remember  that  yesterday  I  called  yonr  attention  to 
those  briefs  and  asked  you  what  particular  part  of  them  you  used  in  that  con- 
ference, and  you  pointed  out  the  particular  paragraph  that  you  used,  and  that 
was  the  basis  of  your  argument  before  Truesdale? 

Mr.  Watson.  The  contents  of  that  paragraph  was.  I  never  said  I  had  those 
books  before  Truesdale. 

Mr.  NoRRis.  No;  you  did  not  say  you  took  the  boolcs  there;  but  you  based 
your  argument  on  the  information  that  you  got  out  of  that  pamphlet. 

Mr.  Watson.  That  is  my  thought  now.    That  Is  what  I  think  now. 

Mr.  NoRRis.  You  believe  that  now,  do  you? 

Mr.  Watson.  Yes ;  but  I  may  be  mistaken  about  it. 

Mr.  NoRRis.  You  may  be  mistaken? 

Mr.  Watson.  And  it  may  have  been  in  the  papers  that  Mr.  Boland  gave  me. 

Mr.  NoKRis.  Yes;  and  it  may  be,  then,  that  you  had  never  seen  those  pam- 
phlets when  you  had  that  conference? 

Mr.  Watson.  If,  as  has  been  suggested  by  some  one.  I  went  there  before  I 
came  to  Washington,  I  had  never  seen  them. 

Mr.  NoRRiB.  Is  it  not  true  that  since  you  testified  yesterday  you  have  learned 
from  other  sources  that  the  probabilities  are  that  ^ou  came  to  Washington  after 
that  conference  rather  than  before  It? 

Mr.  Watson.  I  have  not  talked  to  a  soul  about  this. 

Mr.  NoRRis.  I  have  not  asked  you  that 

Mr.  Watson.  It  is  all  my  own  idea. 

Mr.  NoRRiB.  I  have  not  asked  you  if  you  have  talked  to  anybody. 

Mr.  Watson.  You  said,  "Did  I  learn?" 

Mr.  NoRRis.  Yes. 

Mr.  Watson.  I  did  not  learn  it  by  reading,  and  I  have  not  learned  it  by  talk- 
ing.    It  has  come  out  of  my  mind ;  that  is  all. 

Mr.  NoRRis.  Then  you  have  not  learned  it;  yon  have  Just  thought  about  it 
yourself? 

Mr.  Watson.  A  doubt  may  arise. 

Mr.  NoRRis.  Do  you  want  us  to  believe  now  that  you  came  to  Washington 
and  got  those  three  pamphlets  for  the  purpose  of  arming  yourself  and  equip- 
ping yourself  for  the  contest  that  you  were  to  have  with  those  railroad  officials 
in  Scranton?    Do  fou  want  us  to  believe  that  or  not? 

Mr.  Watson.  I  did ;  certainly.  I  came  here  to  get  information,  and  that  was 
the  information  I  took  back. 

Mr.  NoRRis.  It  is  your  impression  now  that  that  is  the  way  it  occurred,  is  it, 
and  your  belief? 

Mr.  Watson.  Yes;  I  think  so. 

Mr.  NoRRis.  If  it  does  turn  .out,  however,  that  you  had  that  conference  prior 
to  your  visit  to  Washington,  then  what  explanation  do  you  want  to  make  to 
the  committee  for  your  trip  to  Washington? 

Mr.  Watson.  Then  I  want  to  make  this  explanation :  That  we  were  trying  ro 
get  a  rehearing. 
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Mr.  NoBRiB.  Before  the  same  officials? 

Mr.  Watson.  To  meet  tbem  again ;  and  for  that  purpose  I  possibly  came  here. 

Mr.  NoBBis.  You  came  down,  then,  to  get  the  record  in  the  Interstate  Com- 
merce Commission  of  the  Meeker  case? 

Mr.  Watboii.  Tes. 

Mr.  NoBBis.  And  then  went  home  without  it?    Tou  did  not  get  it,  did  you? 

Mr.  Watson.  Well,  I  think  I  bad  it    I  am  not  sure.    I  think  I  did  have  it. 

Mr.  NoBiis.  Did  you  have  anything  besides  those  three  pamphlets? 

Mr.  Watson.  I  think  so. 

Mr.  NoBBis.  I^t  us  have  that  information,  then.  Yesterday  you  only  had 
those  three  pamphlets. 

Mr.  Watson.  Well,  I  don't  know. 

Mr.  NoBBis.  Did  you  have  four  pamphlets? 

Mr.  Watson.  No  ;  I  don't  know.  I  don't  think  so.  Whatever  I  had  Mr.  Ro- 
land has  now,  except  these  two  books. 

Mr.  NoBBis.  Your  experience  had  been  very  limited  in  practicing  before  the 
Commerce  Court  and  before  the  Interstate  Commerce  Commission? 

Mr.  Watson.  I  never  had  been  in  It 

Mr.  NoRBis.  You  had  never  been  in  either  one  of  them? 

Mr.  Watson.  No. 

Mr.  NoBBis.  And  that  is  the  reason  why  you  took  this  course  to  get  informa- 
tion that,  if  you  had  been  better  posted,  you  could  have  obtained  otherwise? 

Mr.  Watson.  If  I  had  had  time,  yes ;  I  could. 

Mr.  NoBBis.  In  this  rate  case  that  you  were  coming  down  here  to  Washing- 
ton to  get  information  about  there  was  another  attorney  representing  Mr. 
Boland  by  the  name  of  Reynolds,  was  there  not? 

Mr.  Watson.  Yes,  sir. 

Mr.  NoBBis.  Does  he  live  in  Scranton? 

Mr.  Watson.  Yes,  sir. 

Mr.  NoBBis.  Mr.  Reynolds  is  rather  an  expert  on  the  rate  business,  is  he  not? 

Mr.  Watson.  I  do  not  know  about  that.  I  know  he  has  those  kind  of  cases 
some.    I  have  heard  that  since  then. 

Mr.  NoBBis.  He  practices  before  the  Interstate  Commerce  Commission  and 
before  the  Commerce  Court,  does  he  not? 

Mr.  Watson.  I  think  he  does. 

Mr.  NoBBis.  And  he  was  In  that  case  wititi  you? 

Mr.  Watson.  TJo.    I  was  not  to  say  anything  to  Mr.  Reynolds. 

Mr,  NoRBis.  What  is  your  answer? 

Mr.  Watson.  I  was  not  to  talk  to  Mr.  Reynolds  about  this  case. 

Mr.  NoBBis.  You  knew  he  was  in  the  same  case? 

Mr.  Watson.  I  knew  that  Mr.  Reynolds  had  tried  one  branch  of  that  case, 
but  the  settlement  of  the  case  with  the  Lackawanna  Railroad  was  another 

matter. 

Mr.  NoBBis.  I  understand  that.  But  in  order  to  make  that  settlement  ad- 
vantageous to  your  clients,  you  wanted  to  get  information  from  the  Interstate 
Commerce  Commission? 

Mr.  Watson.  Yes. 

Mr.  XoRRis.  Why  did  you  not  go  to  Reynolds,  who  was  right  there  in  Scran- 
ton, and  was  an  expert  In  that  line,  and  get  that  Information? 

Mr.  Watson.  Because  I  had  been  told  by  Mr.  Boland  that  Mr.  Reynolds  did 
not  want  anything  to  do  with  the  settlement;  that  he  would  not  settle  the  case; 
and  therefore  he  asked  me  to  go  into  the  settlement. 

Mr.  NoBBis.  Why  would  not  Reynolds  settle  the  case? 

Mr.  Watson.  That  I  do  not  know. 

Mr.  NoBBis.  You  could  have  gotten  information,  probably,  from  Mr.  Rey- 
nolds, in  regard  to  the  Meeker  case,  without  intimating  that  you  were  In  this 
case  with  him,  had  you  wanted  to,  could  you  not? 

Mr.  Watson.  Well,  I  might,  but  I  did  not  think  that  would  be  exactly  fair, 
to  go  to  a  man's  office 

Mr.  NoBRis.  Would  it  not  have  been  fair  to  have  gone  to  any  attorney's 
office  who  practiced  in  that  court,  and  ask  him,  instead  of  wiring  down  to 
Judge  Archbald  and  then  coming  clear  to  Washington?  It  would  not  have 
been  unfair  to  go  to  a  man  that  was  right  there  in  town  and  ask  him  how  to 
get  a  record  from  the  Interstate  Commerce  Commission,  would  it? 

Mr.  Watson.  Well,  I  see  that  I  could  have  done  that 

Mr.  NoBBis.  You  could  have  done  that? 

Mr.  Watson.  Yes.  It  did  not  occur  .to  me.  In  my  conversation  with  these 
people,  it  did  not  occur  to  me.    I  think  they  desired  me  to  come  here  and  get  It 
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My  recollection  is  that  we  expected  thftt  meeting  on  Monilay;  that  1b  what  I 
remembered  now ;  and  it  not,  we  knew  that  Mr.  Loomis  came  there  on  Monday, 
and  I  expected  to  meet  Mr.  Loomis  again,  in  any  erent. 

Mr.  NoBRis.  So  your  coming  down  here  would  lit  either  one  of  those  dr- 
etmstances? 

Mr.  Watbon.  The  matter  of  fact  was  tliat  we  knew  the  meeting  would  be  on 
Monday  next,  or  Tuesday;  we  knew  that.  He  always  comes  on  Monday  or 
Tuesday.    Everyone  knew  that 

Mr.  WoRTHiNoTON.  You  say  "  He  always  comes  Monday  or  Tuesday."  Wh6m 
do  you  mean? 

Mr.  Watson.  Mr.  Loomis.  He  comes  up  early  in  the  week  when  he  does 
come  IQ). 

Mr.  NOBRIB.  All  ri^t 

Mr.  Flotd.  I  want  to  ask  you  a  question  now.  If  I  understood  you  on  yester^ 
day,  Mr.  Watson,  in  speaking  of  your  first  Interview  in  the  office  of  Judge 
Archbald,  you  said  that  you  were  so  well  acquainted  with  him  that  if  you  had 
wanted  to  ask  him  any  opinion  about  l^^l  matters  you  would  not  have  hM- 
tated  to  do  so? 

Mr.  Watson.  I  do ;  I  say  that  now. 

Mr.  Floyd.  Is  it  not  a  fact  that  after  these  railroad  attorneys  had  turned 
you  down  nnd  refused  your  settlement,  yon  made  that  trip  to  Washington  to  see 
Judge  Archbaid  to  get  his  advice  or  assistance  In  getting  another  interview 
with  the  railroad  people? 

Mr.  Watbon.  No ;  I  did  not 

Mr.  Flotd.  You  say  that  is  not  a  fact? 

Mr.  Watson.  I  did  not.  I  did  not  speak  to  him  about  that  branch  of  It,  I 
am  sure. 

Mr.  Flotd.  If  you  would  not  have  hesitated  or  thought  there  was  anything 
wrong  in  asking  his  advice,  why  did  you  not  do  so? 

Mr.  Watson.  Well,  I  don't  know.  When  I  said  I  did  not  mind  asking  his 
advice,  that  was  about  the  preliminaries  of  a  case.  But  if  this  had  gotten  to  a 
place  where  the  question  would  indicate  that  it  had,  I  do  not  think  it  would 
have  been  proper  for  me  to  talk  to  him  about  it,  and  I  did  not  ttiink  then  it 
would  be.  if  I  thought  about  it  at  all ;  but  I  don't  think  I  thought  about  it. 

Mr.  Floyd.  That  is  all. 

Mr.  NoBBis.  If  you  had  your  conference  with  Truesdale  and  the  other  railroad 
ofnclalB  before  coming  to  Washington,  then  what  was  the  reason  that  you  sent 
the  telegram  to  Judge  Archbald? 

Mr.  Watson.  I  think  that  was  suggested  by  C.  G.  Boland.  I  am  not  sure. 
He  was  In  the  office,  and  we  had  to  get  somebody  that  we  could  l>e  sure  of  on 
Saturday,  and  he  either  suggested  the  name  of  Archbald  or  I  did,  and  we  pre- 
pared the  telegram. 

Mr.  XoBBis.  All  right.  Now,  if  you  had  had  your  conference  before  coming 
here,  then  what  was  the  hurry  of  getting  this  record  from  Washington?  You 
h£:d  made  no  arrangements  to  use  the  information  and  had  fixed  no  date  for 
another  meeting? 

Mr.  Watson.  The  only  answer  I  can  make  to  that  would  be  that  Mr.  Loomis 
came  there  on  Mondays,  and  if,  as  you  say,  the  meeting  had  been  held«  I 
wanted  to  see  him  as  early  as  I  could  on  Monday. 

Mr.  NoBBis.  Yes;  but  Archbald  did  not  come  there  with  Tjoomis  always? 

Mr.  Watson.  No;  Archbald  was  not  there  at  all. 

Mr.  Nobbtb.  I  do  not  mean  Archbald ;  I  mean  Truesdale. 

Mr.  Watson.  No  ;  Truesdale  did  not  have  to  come.    I  wanted  to  see  lA)oml8. 

Mr.  NoBBiB.  You  did  not  care  to  see  the  president? 

Mr.  Watson.  Well,  I  did  want  to  see  him ;  yes. 

Mr.  NoBBiB.  But  you  were  after  Loomis? 

Mr.  Watson.  But  Mr.  Loomis  was  the  coal  man. 

Mr.  NoBBis.  Yes.  You  were  expecting,  however,  to  make  arrangements  for  a 
future  meeting?  You  talked  that  over  after  the  failure  of  this  other  meeting 
for  several  days,  did  you  not? 

Mr.  Watson.  I  think  so. 

Mr.  NoBBiB.  And  that  would  Imply  that  you  were  going  to  fix  a  date  fbr  a 
meeting.    When  you  came  to  Washington  you  had  not  fixed  that  date,  had  you? 

Mr.  Watbon.  I  think  possibly  I  had  talked  with  Mr. ' 

Mr.  NoBBiB.  Mr.  Boland? 

Mr.  Watbon.  No;  Mr.  Phillips — about  when  Mr.  Loomis  would  come  again. 
But,  now,  that  is  not  my  recollection. 


1212  IMPEACHMENT  OF  BOBEBT  W.   ABGHBALD. 

Mr.  NoBBiB.  I  nnderstaxid  that;  but  you  have  been  saying  that  that  might  be 
tnie. 

Mr.  Watson.  I  know  it  was  true  afterwards.  I  know  we  did  try  to  get  Mr. 
Loomis  afterwards,  after  that  meeting.    Now,  then,  that  Is  all  that  I  can  say. 

Mr.  NoBBis.  But  you  gave  as  a  reason  for  hurrying  in  your  trip,  and  coming 
down  here  on  Saturday  rather  than  spending  a  postage  stamp  and  getting  this 
record  without  the  expenditure  of  money,  that  you  were  crowded  for  time,  and 
that  you  had  to  have  that  information  by  the  next  Monday,  when  that  meeting 
came  on.    Now,  if  it  turns  out 

Mr.  Watson.  That  la  my  recollection  now,  that  that  is  what  we  talked  about 

Mr.  NoERis.  I  understand;  but  you  say  possibly  that  was  not  true.  If  it  is 
not  true,  if  it  develops  that  that  meeting  had  already  been  held  when  you  came 
to  Washington,  then  I  want  you  to  explain  to  the  committee  what  was  the 
necessity  of  the  great  hurry  and  the  wiring  to  Archbald  and  making  a  trip  on 
Saturday,  when  you  could  Just  as  well  have  taken  your  time  to  it  and  gotten 
it  by  mail ;  or  if  you  had  had  to  come  down  for  it,  you  could  have  taken  your 
time  and  come  on  Monday,  when  the  court  would  be  in  session,  if  it  Was  from 
the  court  that  you  had  to  get  your  information. 

Mr.  Watson.  I  think  I  came  here  at  the  request  of  Mr.  G.  G.  Boland. 

Mr.  NosBis.  You  know  about  that,  do  you  not? 

Mr.  Watson.  No.    I  think  he  asked  me  to  go  that  particular  day. 

Mr.  NoRBis.  That  particular  day? 

Mr.  Watson.  Yes. 

Mr.  NoBKis.  What  was  the  cause  of  the  hurry? 

Mr.  Watson.  Something  that  had  arisen  in  the  case  that  we  were  talking 
about  there  In  the  office.    Just  the  detail  of  it  I  can  not  give  you. 

Mr.  NoRBis.  In  looking  back  over  it  now,  you  know  you  could  have  talked  to 
Reynolds  and  could  have  gotten  the  information  that  you  came  to  Washington 
for  and  did  not  get,  do  you  not? 

Mr.  Watson.  It  could  have  been  gotten,  perhaps.  I  do  not  know  that  he 
would  give  it  to  us.  I  think  he  was  not  pleased  with  the  settlement— with  the 
effort  to  settle. 

Mr.  NosBis.  That  is  all. 

Mr.  Webb.  Did  Judge  Archbald  tell  you  that  he  was  trying  to  help  settle 
this  case? 

Mr.  Watson.  I  do  not  think  he  did.  I  do  not  think  he  ever  told  me  that  he 
was  trying  to  help  settle  It. 

Mr.  Webb.  Do  you  know  that  he  did  or  did  not,  Mr.  Watson? 

Mr.  Watson.  Well,  I  don't  know.  I  did  know  that  he  was  frigidly  with  the 
Bolands. 

Mr.  Webb.  Yes ;  but  that  does  not  answer  the  question. 

Mr.  Watson.  But  I  do  not  think  he  told  me 

Mr.  Webb.  Here  you  were  associated  with  the  Judge  right  much  with  refer- 
ence to  this  matter.    Can  you  tell  us  whether  he  was  trying  to  help  you  settle 

it  or  not? 

Mr.  Watson.  Well,  if  he  was,  I  never  saw  anything  beyond  perhaps  asking 
for  the  appointment ;  asking  Mr.  I^oomis  to  see  me. 

Mr.  Webb.  "  Perhaps?  " 

Mr.  Watson.  Well,  that  is  all. 

Mr.  Webb.  Did  you  hear  this  letter  read  here  a  while  ago,  beginning  "My 
Dear  Christy"? 

Mr.  Watson.  I  do  not  know  anything  about  that  letter,  and  I  never  saw  it 
until  now — until  I  heard  it  read  here. 

Mr.  Webb.  Since  you  have  heard  it  read,  what  interest  do  you  think  the 
Judge  had  in  it? 

Mr.  Watson.  That  would  be  expressing  an  opinion  on  it  I  do  not  know  what 
was  in  his  mind ;  but  the  way  that  letter  reads,  it  would  read  as  if  he  had  been 
interested,  and  that  he  was  regretting  that  he  had  failed. 

Mr.  Webb.  That  is  Just  the  Impression  it  makes  on  my  mind,  too. 

Mr.  Watson.  Let  me  see  the  letter,  please. 

Mr.  Webb.  Yes;  of  course.    [Handing  letter  to  Mr.  Watson.] 

Mr.  Watson  (after  examining  letter).  From  that  letter  standing  alone  I 
would  say  that  he  was  trying  to  get  a  settlement — it  would  seem  to  me  so — and 
that  he  regretted  that  he  could  not 

Mr.  Webb.  And  that  was  written  in  November,  was  it  not? 

Mr.  Watson.  That  is  what  it  says. 

Mr.  WoBTHiNQTON.  Novembcr  13. 
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Mr.  Webb.  November  13.  If  he  wus  Interested  in  the  settlement  of  this  case^ 
with  all  your  association  with  him,  you  never  found  it  out? 

Mr.  Watson.  He  never  had  talked  with  me  al>out  this  ease. 

Mr.  Webb.  I  say  if  he  was  interested  in  the  settlement  of  it,  as  indicated  in 
that  letter,  you  never  found  it  out? 

Mr.  Watson.  I  won't  say  that,  because  I  say  that  Judge  Archbald  wrote  or 
talked  to  Loomls,  and  that  may  be  the  basis  of  our  meeting.  Now,  that  would 
show,  maybe,  an  interest  for  the  Rolands;  I  don't  know.  It  would  be,  maybe^ 
for  me,  in  order  to  get  to  Mr.  Loomis,  and  that  would  Indicate  that  he  had 
something.  But  so  far  as  our  talking  about  the  case,  I  didn't  see  much  of  him,, 
and  so  I  am  sure  I  didn't  talk  with  him. 

Mr.  Webb.  You  are  sure  you  did  not  talk  with  the  judge? 

Mr.  Watson.  Yes.    I  didn't  see  him  much.    He  was  away  from  Scrantou. 

Mr.  Webb.  You  and  the  Judge  had  had  some  conversation  and  understanding 
about  the  settlement  of  this  case,  because  you  talked  about  it  in  his  office,  and 
be  had  introduced  you  to  Loomis.  or,  rather,  said  he  was  going  to  write  Loomia 
for  you.  Now,  when  you  came  down  here  to  Washington  and  got  here,  about 
noon — by  the  way,  did  you  take  lunch  with  him? 

Mr.  Watson.  No;  I  think  I  had  my  lunch  on  the  train.    I  am  not  sure. 

Mr.  Webb.  Did  you  take  dinner  with  him? 

Mr.  Watson.  No;  I  went  back  too  early. 

Mr.  Webb.  You  met  him  down  here  in  front  of  the  Raleigh  Hotel  and  went 
fn  the  Raleigh  nnd  then  walked  from  there  up  to  the  Southern  Building,  where 
the  Commerce  Court  sits,  and  stayed  with  him  six  hours;  and  do  you  mean 
to  say  that  you  never  did  tell  him  your  mission  in  getting  these  records,  what 
you  were  going  to  do  next  Monday  or  Tuesday  when  you  met  Truesdale  and 
Loomis? 

Mr.  Watson.  I  won't  say  that  I  didn't  talk  to  him.  I  may  have  said  some^ 
thing  of  that  kind.    I  presume  I  did. 

Mr.  Webb.  What  did  you  say? 

Mr.  Watson.  I  told  him  what  I  was  down  there  for — that  I  was  down  to  get 
information  in  relation  to  this  case. 

Mr.  Webb.  What  did  you  say  to  him?    Is  that  all  you  said? 

Mr.  Watson.  Well,  I  can  not  tell  you. 

Mr.  Webb.  Did  he  advise  you  as  to'  how  to  proceed  with  Truesdale  and  the 
rest  of  them? 

Mr.  Watson.  I  don't  think  he  did. 

Mr.  Webb.  Do  you  think  he  did  or  did  not? 

Mr.  Watson.  I  don't  think  he  did.  I  don't  think  there  was  auy  advice  to  be 
given,  except  the  information  that  I  wanted  in  relation  to  the  matter  here. 

Mr.  Webb.  You  had  to  come  down  here  to  get  that  information,  when  you 
could  have  sent  Boland,  your  client,  across  the  street  to  his  other  lawyer  and 
gotten  it  from  Mr.  Reynolds ;  and  you  knew  that  you  could. 

Mr.  Watson.  There  were  two  Bolanda 

Mr.  Webb.  There  were  two  Bolands,  but  you  represented  both  of  them;  did 
you  not? 

Mr.  Watson.  Yes;  I  represented  the  Marian  Coal  Co. 

Mr.  Webb.  If  you  had  wanted  this  Information  contained  in  this  pamphlet 
or  record,  you  could  have  sent  Just  across  the  street  to  Mr.  Reynolds  by  one 
of  your  clients  and  got  all  you  wanted,  because  you  Imow  Mr.  Reynolds  is 
more  or  less  of  an  expert  and  keeps  up  with  the  Interstate  Commerce  Com^ 
mission  decisions  as  well  as  the  Commerce  CoOrt  decisions;  do  you  not? 

Mr.  Watson.  I  did  not  Imow  Mr.  Reynolds  was  an  expert,  and  so 

Mr.  Webb.  You  knew,  though,  that  he  could  have  given  you  all  the  informa* 
lion  you  wanted  about  this  particular  case;  did  you  not? 

Mr.  Watson.  I  did  not  know  it ;  no.  I  do  imow,  now,  that  Mr.  Reynolds  had 
considerable  to  do  with  this  case ;  but  at  that  time  I  did  not  know  very  much 
about  it.  In  fact,  they  had  two  lawyers.  Mr.  Donnelly  was  the  lawyer  that 
I  knew  about,  and  he  was  in  the  culm-dump  ca^.  and  I  talked  with  Mr.  Don^ 
nelly  several  times,  but  I  do  not  recall  ever  speaking  to  Reynolds.  Up  to  the 
present  moment  I  never  spoke  to  Rejmolds  about  this  case. 

Mr.  Wkbb.  I  Imagine  this  is  the  largest  fee  you  ever  worked  for ;  Is  it  not? 

Mr.  Watson.  What— |5,000? 

Mr.  Webb.  Yes. 

Mr.  Watson.  Well,  I  think  not    I  think  not. 

Mr.  Webb.  You  have  had  larger  fees  than  that? 
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Mr.  Watsovt.  I  have  hud  cases  that  I  have  gotten  more  mon^  out  of;  you 
can  call  them  fees. 

Mr.  Webb.  Have  yon  had  many  cases  of  that  sort? 

Mr.  Watson.  I  say,  I  have  had  them  that  I  have  gotten  more  money  ont  of. 
t  recall  trying  one  case  four  or  five  times,  and  got  more  money  Gxxt  of  it. 

Mr.  Webb.  More  than  $6,000? 

Mr.  Watson.  Yes. 

Mr.  Webb.  Have  you  had  any  other  ease  that  Involved  a  fee  of  |S,000? 

Mr.  Watson.  Well,  I  have  had  matters  In  which  I  was  interested  in  a  way, 
In  the  passing  of  properties,  tehere  I  have  gott^  more. 

Mr.  Webb.  More  than  $6,000  fees? 

Mr.  Watson.  Yes;  I  did  that  in  cases  where  I  was  not  known  at  all,  the 
Delaware  &  Hudson  cases.  I  was  not  known  in  those,  and  I  got  more  than 
$6,000  on  the  transfer  of  property.  Oh,  I  have  managed  to  ke^  the  wolf  from 
the  door ;  and  while  I  do  not  presume  to  be  brilliant,  or  an  expert  on  any  point* 
I  have  tried  to  do  what  my  hands  have  found  to  do,  and  to  do  it  honestly. 

Mr.  Webb.  I  want  to  ask  you  if  you  told  Mr.  Boland,  when  he  employed  you, 
that  you  could  "  produce  the  goods  "  in  this  transaction? 

Mr.  Watson.  Ko,  no.    I  never — I  don't  know ;  I  never  talked  that. 

Mr.  .Webb.  You  never  thought  that? 

Mr.  Watson.  I  never  talked  it — "produce  the  goods."  I  never  boasted  of 
what  I  could  do.    I  know  I  did  not 

Mr.  Webb.  Did  you  think  you  could  "produce  the  goods"? 

Mr.  Watson.  I  thought  I  could  settle  this  case. 

Mr.  Webb.  I  ask  you  if  you  did  not  tell  him  that  you  could  ''produce  the 
goods  "  because  you  had  influence  with  the  Lackawanna  people  and  could  bring 
about  an  adjustment? 

Mr.  Watson.  Did  I  say  that? 

Mr.  Webb.  Yes. 

Mr.  Watson.  No.  No ;  I  never  said  that.  My  Influence  with  the  Lackawanna 
people  died  with  the  old  crowd  that  went  out  I  never  claimed  to  have  any 
with  these  people,  except  Mr.  Phillips  or  some  of  those. 

Mr.  Webb.  You  evidently  thought  you  could  effect  a  settlement,  because  you 
agreed  to  take  $5,000  and  try  it. 

Mr.  Watson.  I  did  agree  to  try  it  for  $5,000.  I  will  do  it  to-morrow,  the  same 
thing ;  I  would  if  I  were  well.  I  would  not  do  it  now,  in  my  condition ;  but  if 
1  were  well  I  would  do  it  to-morrow. 

Mr.  Webb.  I  say,  you  did  think  you  could  do  it — in  the  common  language, 

produce  the  goods"? 

Mr.  Watson.  I  did  think  I  could  do  it,  yes ;  or  I  would  not  have  gone  working 
around  for  a  month  or  two  if  I  had  not  thought  so. 

Mr.  Nobbis.  Which  one  of  the  Bolands  paid  you  $50? 

Mr.  Watson.  Christy  Boland,  I  think,  handed  me  the  money. 

Mr.  NoRBis.  When  did  he  pay  it  to  you? 

Mr.  Watson.  It  was  the  day  that  I  went  to  Stroudsburg;  that  is,  the  day 
before  I  came  here. 

Mr.  Norris.  The  day  before  you  came  to  Washington? 

Mr.  Watson.  Yes;  the  day  the  telegram  was  sent  The  telegram  had  been 
sent  out  long  before. 

Mr.  NoRRis.  The  same  day  the  telegram  was  sent? 

Mr.  Watson.  Yes. 

Mr.  Norris.  Did  he  give  you  a  check? 

Mr.  Watson.  I  don't  think  it  was ;  my  recollection  is  it  was  money. 

Mr.  Norris.  I  would  like  to  know,  if  you  know.  Was  it  a  check,  or  was  it  a 
draft,  or  was  it  money? 

Mr.  Watson.  My  recollection  of  the  matter  is  that  it  was  money,  in  cur- 
rency. 

Mr.  Norris.  Currency? 

Mr.  Watson.  Yes. 

Mr.  Norris.  Do  you  remember  the  bills. 

Mr.  Watson.  I  do  not.    I  don't  remember  that 

Mr.  Norris.  You  know  it  was  $60? 

Mr.  Watson.  Yes. 

Mr.  Nobris.  Who  was  present  when  he  gave  it  to  you  besides  you  and  Mr. 
Boland? 

Mr.  Watson.  Well,  I  don't  remember,  unless  W.  P.  Boland  was  there. 

Mr.  Norris.  Was  he  there? 
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Mr.  Watson.  I  could  not  say. 

Mr.  NoRBis.  Did  you  give  him  a  receipt  for  the  money? 

Mr.  Watson.  I  don't  think  so. 

Mr.  NoBBis.  Do  you  know  whether  you  did  or  not? 

Mr.  Watson.  I  do  not ;  *but  I  gave  it  to  him  If  he  asked  me,  and  I  do  not 
know  whether  he  asked  me  or  not  I  don't  know  that  I  know  he  handed  me 
that  money,  and  we  had  sent  the  telegram  some  hours  before,  and  I  am  sure  it 
was  money,  because  I  would  perhaps  remember  if  it  had  been  a  check  and  I 
had  gone  out  to  get  the  money  on  it 

Mr.  Webb.  That  is  all,  Mr.  Worthlngton. 

Mr.  WoBTHiNOTON.  Now,  will  you  look  at  this  telegram,  Mr.  Watson,  and  tell 
me  whether  that  is  the  telegram  you  sent  Judge  Archbald  when  you  were  on 
your  way  to  Washington? 

Mr.  Watson  (after  examining  telegram).  Well,  It  seems  as  if  it  would  fit  I 
presume  it  is. 

Mr.  Floyd.  Will  you  read  it,  please? 

Mr.  WoRTHiNQTON.  Let  me  read  It;  Mr.  Watson's  voice  apparently  Is  not  In 
good  condition.    It  is  on  a  Postal  Telegraph  blank  and  reads : 

Philadelphia,  Pa.,  October  7,  1911. 
Hon.  R.  W.  Archbald, 

Court  of  Oommeree,  Washington,  D.  C; 

Will  be  at  Hotel  Raleigh  at  1.30.    Leave  instructions. 

G.  M.  Watson. 
10.25  a.  m. 

The  foregoing  telegram  was  marked  "  Exhibit  89." 

Mr.  Wobthington.  There  is  another  thing  I  want  to  bring  out.  I  do  not 
know  whether  it  has  been  noticed  by  the  committee  or  not,  but  I  think,  in 
justice  to  the  committee  as  well  as  to  the  witness,  attention  ought  to  be  called 
1o  It  while  he  is  here  One  of  these  pamphlets  that  he  brought  here,  and  which 
he  says  he  recollects  is  one  of  those  that  he  got  here  on  the  7th  of  October,  is 
stamped  "Filed  October  9,  1911."  The  other  is  not  stamped  at  all.  It  does 
not  bear  any  stamp. 

Mr.  Ployd.  Stamped  by  whom,  how,  Mr,  Worthlngton? 

Mr.  Wobthington.  It  is  a  printed  stamp.  I  presume — I  do  not  know — It 
Is  the  stamp  of  the  court  They  have  a  way  of  stamping  papers  there  when 
they  are  filed.  I  did  not  myself  notice  that  yesterday,  or  I  would  have  called 
attention  to  it  then. 

Mr.  Webb.  Let  me  see  that,  please.  I  do  not  know  whether  I  catch  the 
point  or  not.  Are  you  prepared  to  say  you  did  not  get  this  document  on 
the  6th? 

Mr.  Watson.  No;  I  know  it  was  not  the  6th.  I  am  quite  sure  It  was  the 
7th  when  they  handed  them  to  me  in  the  building  there. 

Mr.  Wobthington.  The  point  I  made  about  that  Is  that  he  said  he  got  It 
bere  on  the  7th,  and  according  to  the  file  mark  it  was  not  filed  in  the  court 
until  the  9th. 

Mr.  Webb.  I  see;  that  Is  right.  In  other  words,  as  I  Judge  it  Mr.  Watson, 
you  could  not  have  gotten  this  document  here  on  the  7th,  because  it  was  not 
filed  until  the  9th  of  October. 

Mr.  Watson.  I  certainly  got  that  book  handed  to  me  in  the  Commerce  Court 
on  the  day  that  I  was  down  here.  I  know  it  was  on  the  7th.  It  could  not  have 
been  any  other  time. 

Mr.  Webb.  I  do  not  know  a  thing  about  It  except  what  counsel  hands  me 
here.  The  one/ he  hands  me  here  is  an  identical  copy  of  the  one  you  say 
you  got,  and  it  seems  to  have  been  filed  October  9;  and,  of  course,  if  it  was 
not  filed  until  October  9  you  could  not  have  gotten  it  on  October  7. 

Mr.  Watson.  Well,  I  have  seen  several  of  those  books,  but 

Mr.  Webb.  This  is  the  one  you  say  you  got. 

Mr.  NoRBis.  That  is  the  Identical  one. 

Mr.  Watson.  I  am  sure  it  is  the  one  I  brought  down  here.  The  one  I  brought 
here  Is  the  one  I  got 

Mr.  Webb.  Look  at  it,  Mr.  Watson,  and  see  the  bottom  there,  where  it  is 
stamped,  I  presume  by  the  clerk  or  some  one,  "  Filed  October  9."  Do  you  see  it 
down  at  the  bottom? 

Mr.  Watson.  Yes;  I  see  that  Now,  my  recollection  now  is  just  as  I  have 
stated  it — that  the  young  man  handed  me  the  books,  and  that  is  one  of  them  ns 
near  as  I  know. 
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Mr.  NoRBis.  It  has  been  in  your  possession  ever  since? 

Mr.  Watson.  Well,  I  would  not  say  that  I  suppose  it  has;  yes,  in  a  way. 
I  have  not  been  in  the  possession  of  the  book;  that  is  the  trouble.  It  has 
iieen  around  my  office,  and  I  have  not  been  there,  so  I  don*t  know  what  hap- 
pened to  it.    I  assume  it  is  the  book,  the  same  book. 

Mr.  NoBBis.  That  is  the  book  you  took  home  to  your  office? 

Mr.  Watson.  I  am  quite  sure  it  Is. 

Mr.  NoBBis.  And  you  brought  It  here  with  you  from  your  office? 

Mr.  Watson.  I  am  quite  sure  of  it ;  yea  I  don't  know ;  I  have  no  identifica- 
tion of  the  book,  but  I  had  a  book  Just  like  that  and  brought  it  in  here,  and  I 
suppose  this  is  it 

Mr.  Webb.  This  is  the  one  you  presented  here  yesterday,  because  I  marked 
it ;  I  can  tell  it  is. 

Mr.  Watson.  Yes. 

Mr.  Webb.  Just  one  more  question :  When  you  wired  the  Judge  on  your  way 
down  here,  through  the  Postal  Telegraph  Co.,  asking  him  to  meet  you  at  1.30 
flt  the  Raleigh 

Mr.  WoBTHiNOTON.  He  does  not  ask  him  to  meet  him,  Mr.  Chairman ;  he  says, 
**  I^eave  instructions." 

Mr.  Webb.  Let  me  see  that  tel^ram,  please.  [After  examining  telegram.] 
"Will  be  at  Hotel  Raleigh  at  1.30;  leave  instructions."  What  did  you  mean 
by  "leave  instructions"  ? 

Mr.  Watson.  Where  I  could  find  him ;  I  think  I  said 

Mr.  Webb.  But  he  did  meet  you  at  the  Raleigh? 

Mr.  Watson.  He  met  me,  so  he  did  not  need  to  leave  the  instructions. 

Mr.  Webb.  He  did  not  need  to  leave  the  instructions,  thai? 

Mr.  Watson.  No  ;  he  met  me ;  but  if  he  had  been  engaged  he  could  have  sent 
a  boy  there  to  have  told  me  where  I  could  have  found  him.    I  did  not  know. 

Mr.  Webb.  The  instructions  you  were  after,  then,  were  as  to  where  you  could 
find  him? 

Mr,  Watson.  Yes. 

Mr.  Webb.  You  were  determined  to  see  the  Judge? 

Mr.  Watson.  Yes. 

Mr.  Webb.  All  right. 

Mr.  Worthington.  You  made  a  remark  a  while  ago  that  I  should  like  to  ask 
you  about  to  see  what  you  meant  by  it.  You  said  that  whatever  papers  you 
had  you  had  turned  over  to  Mr.  Boland,  or  something  of  that  kind. 

Mr.  Watson.  Yes. 

Mr.  WoBTHiNGTON.  Did  you  say  that? 

Mr.  Watson.  Yes;  the  papers  that  we  used. 

Mr.  Worthington.  Your  remark:  "Whatever  I  had,  Boland  has." 

Mr.  Watson.  Yes. 

Mr.  Worthington.  What  did  you  mean  by  that? 

Mr.  Watson.  It  is  the  papers  that  we  went  before  these  people  with,  the 
data  that  he  furnished.    He  furnished  to  me  a  paper 

Mr.  Worthington.  I  do  not  want  to  go  over  those  details  again ;  but  did  you 
turn  over  to  him  all  the  papers  that  you  had  and  that  you  had  used? 

Mr.  Watson.  All  that  I  got  from  him. 

Mr.  Worthington.  According  to  your  recollection? 

Mr.  Watson.  Yes;  I  did 

Mr.  Worthington.  Is  it  possible  you  might  have  turned  over  the  pamphlets 
that  you  got  down  here,  and  that  these  pamphlets  that  you  have  produced  have 
come  into  your  office  since? 

,  Mr.  Watson.  Well,  I  don't  know ;  I  don't  know.    It  is  possible  that  I  did ; 
but  I  don't  know. 

Mr.  Worthington.  That  is  all  I  wish  to  ask,  Mr.  Chairman. 

Mr.  Webb.  You  may  stand  aside,  Mr.  Watson. 

The  witness  was  thereupon  excused  until  Friday,  May  31,  1911. 

W.  P.  Boland,  having  heretofore  been  duly  sworn,  was  examined 
and  testified  as  follows: 

Q.  (By  Mr.  Worthington.)  Mr.  Boland,  have  you  the  subpoeiia 
that  was  served  on  you  at  tne  instance  of  the  respondent  in  this 
case?— A.  I  think  I  have  a  copy. 
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-  Mr.  WoRTHiNGTON.  We  had  a  subpoena  duces  tecum  served  upon 
this  witness,  Mr.  President.  I  have  him  here  simply  for  the  purpose 
of  having  him  produce  the  papers  he  was  asked  to  produce,  or  state 
that  it  is  impossible  for  him  to  do  so. 

The  Presiding  Officer.  Ask  him  if  he  has  the  papers. 

Q.  (By  Mr.  Worthington.)  Have  you  a  copy  of  the  subpoena 
served  on  you  ? — A.  I  am  sure  I  have  it.    Whether  I  have  it  here 

Q.  I  have  the  original  here  with  the  return  of  the  Sergeant  at 
Arms.  Will  you  look  at  that  and  tell  me  whether  that  is  the  paper 
a  copy  of  which  was  left  with  you  ? 

Tne  Presiding  Officer.  The  Chair  would  suggest  that  it  would 
be  suflScient  for  counsel  to  call  for  the  papers;  and  then  if  he  does 
not  get  what  he  seeks,  he  can  show  that  the  subpoena  has  not  been 
complied  with. 

The  Witness.  I  have  the  tonnage  books  with  me,  but  I  do  not  have 
them  here,  because  I  asked  the  gentleman  if  I  was  going  to  be  called 
this  afternoon.  I  wanted  to  know  from  the  Sergeant  at  Arms  if 
my  name  was  to  be  called  this  afternoon,  and  they  did  not  seem  to 
know,  and  consequently  I  left  the  books  at  the  hotel. 

Q.  (By  Mr.  Worthington.)  Let  me  ask  you  about  these  things  in 
the  order  in  which  they  are  mentioned  in  the  subpoena.  First,  the 
tonnage  books  of  the  Marian  Coal  Co.  You  say  you  have  them  at 
your  hotel? — A.  I  have  them  at  my  hotel,  and  I  have  a  memorandum 
of  the  weights  or  tonnages  ri^ht  here  with  me. 

Q.  I  do  not  care-  for  that  without  the  books  themselves.  The  next 
IP,  "  The  records  of  said  company  showing  all  shipments  of  coal  by 
that  companv  since  the  beginning  of  their  operations." — A.  I  have 
that. 

Q.  At  your  hotel  ? — A.  Yes,  sir. 

Q.  The  next  is  "And  all  maps,  pamphlets,  data,  statistical  tables 
and  other  papers  pertaining  to  the  Marian  Coal  Co.  which  were  sub- 
mitted to  Ueorge  M.  Watson  in  connection  with  the  attempted  settle- 
ment of  the  litigation  with  the  Delaware,  Lackawanna  &  Western 
Railroad  Co.,  or  the  sale  by  the  said  company  to  the  said  railroad 
company  of  ite  property,  and  which  were  returned  by  him." — A.  That 
I  have  not  got,  occause  I  never  gave  him  any  papers  or  ever  received 
any  papers  from  him. 

Mr.  Worthington.  That  is  all.  The  books  can  be  brought  here 
Mondav.  and  we  can  examine  them  and  see  if  we  care  to  make  use 
of  them. 

Mr.  Manager  Webb.  Provided  they  are  competent. 

The  Witness.  I  will  have  them  here  Monoay.  I  can  have  them 
here  in  10  minutes. 

Mr.  Worthington.  We  will  have  the  books  here  Monday,  then. 

Mr.  Manager  Clayton.  The  witness  has  suggested  that  he  can  have 
the  books  here  in  10  minutes.  Then  he  can  oe  recalled  this  after- 
noon. I  merely  suggest  that,  in  order  that  we  may  expedite  the  trial 
of  this  case. 

The  Presiding  Officer.  What  is  the  pleasure  of  counsel  in  that 
regard  ? 

Mr.  Worthington.  Of  course  we  do  not  care  to  examine  the  books 
to-night.  We  can  not  keep  the  Senate  waiting  while  we  examine 
those  books.    We  can  examine  them  just  as  well  Monday  morning 
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before  the  Senate  meets,  if  the  witness  will  have  them  in  the  office  of 
the  Sergeant  at  Arms  at  10  o'clock  Monday  morning. 

The  Witness.    Very  well.    I  will  do  that. 

Mr.  Manager  Clayton.  I  suggest  to  the  honorable  counsel  for  the 
respondent  that  he  proceed  to  examine  another  witness.  Mr.  Boland 
will  go  for  the  books  immediately  and  be  back  in  10  minutes.  Coun- 
sel does  not  certainly  wish  to  tell  the  Senate  that  he  desires  a  prior 
opportunity  to  examine  those  books.  He  has  never  manifested  that 
desire  heretofore. 

The  Presiding  Officer.  If  the  manager  insists  upon  it,  the  witne&s 
will  produce  the  books  as  promptly  as  possible,  ana  in  the  meantime 
counsel  can  call  another  witness. 

Mr.  WoRTHiNGTON.  Very  well.    We  will  call  Mr.  C.  G.  Boland. 

Christopher  G.  Boland,  having  heretofore  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Q.  (By  Mr.  Worthington.)  A  subpoena  has  been  served  upon  you 
at  the  instance  of  the  respondent,  requiring  you  to  produce  certain 
papers  here  ? — ^A.  Yes,  sir. 

Q.  1  will  read  a  description  of  the  papers  as  it  appears  in  the  sub- 
poena, and  then  ask  you  whether  you  have  the  papers.  Did  you  bring 
a  "  letter  from  R.  W.  Archbald  to  C.  G.  Boland,  dated  November  13, 
1911,  and  papers  mentioned  therein  and  returned  herewith"?  It 
should  be  "therewith":  the  subpoena  reads  "herewith."'  It  should 
be  ''  returned  therewith."  You  understood  that  was  what  was  meant, 
Mr.  Boland? — A.  I  did  not  pay  much  attention  to  what  was  said  in 
that  regard.    I  have  the  subpoena. 

Q.  lou  are  aware  of  the  fact  that  it  appears  here  that  Judge  Arch- 
bald  wrote  you  a  letter  on  the  13th  of  November,  stating  that  he  had 
seen  Mr.  Loomis  and  that  his  efforts  were  without  avaii,  and  saying 
at  the  end  of  it  that  he  returned  certain  papers.  You  remember 
that? — A.  I  was  questioned  in  regard  to  it  heretofore. 

Q.  And  you  stated  that  you  did  not  have  the  papers? — A.  That  I 
did  not  have  the  papers. 

Q.  Can  you  give  the  Senate  any  information  as  to  what  became  of 
them  after  they  were  returned  to  you? — A.  I  inquired,  after  my  last 
appearance  on  the  witness  stand,  in  reference  to  them,  and  the  best 
iniormation  I  could  obtain  was  from  Mr.  Pryor,  who  also  appeared 
as  a  witness  here,  that  he  had  been  asked  to  prepare  some  data  or  sta- 
tistics for  Mr.  George  M.  Watson  in  reference  to  the  Marian  Coal  Co. 
property. 

Q.  I  do  not  care  to  have  a  statement  by  the  witness  as  to  what  has 
been  told  him,  but  I  want  to  know  whether  you  have  found  any  of 
the  papers  which  were  returned  to  you  in  that  letter  of  Judge  Arch- 
bald  to  you  of  November  13,  1911. — A.  No,  sir. 

Q.  You  can  not  tell  what  has  become  of  them? — A.  No,  sir;  I  can 
not,  except  that  Mr.  Pryor  told  me  he  believed  he  saw  the  papers  in 
the  office  of  the  Marian  Coal  Co.  I  questioned  W.  P.  Boland  as  to 
his  knowledge  of  the  papers  and  the  letter  of  Judge  Archbald,  which 
is  referred  to  here,  and  he  had  no  recollection  of  them,  so  that  I  was 
unable  to  locate  the  papers. 

Mr.  Worthington.  very  well;  that  is  all. 

Mr.  Manager  Floyd.  No  questions. 
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The  Presiding  Officer.  The  witness  may  retire.  He  may  be  dis- 
charged finaUy  unless  there  is  some  desire  on  the  part  of  counsel  or 
the  managers  to  retain  him. 

Mr.  Manager  Fiotd.  We  may  need  this  witness  in  rebuttal. 

The  Presiding  Officer.  He  will  remain  in  attendance,  then. 

Mr.  WoRTHiNGTON.  Mr.  President,  that  is  all,  with  the  exception 
of  the  respondent  himself  and  Mrs.  Archbald,  and  certain  documents 
and  exhibits  which  have  been  referred  to,  something  in  the  way  of 
documentary*  evidence,  which  it  will  take  a  few  minutes  to  refer  to. 
We  would  prefer  not  to  examine  Mrs.  Archbald  at  this  hour  of  the 
day,  and  would  like  it  very  much  if  the  Senate  would  now  adjourn 
until  Monday  morning. 

The  Presiding  Officer.  What  is  the  pleasure  of  the  managers  in 
that  regard  ? 

Mr.  Manager  Clayton.  Mr.  President,  I  am  informed  that  the  * 
Senate  has  some  other  business  which  it  desires  to  transact  this  after- 
noon. I  had  hoped  |;hat  we  could  get  through  with  the  examination 
of  the  witness  Boland,  so  that  the  responaent  could  conclude  on 
Monday  the  examination  of  all  of  his  witnesses,  including  the  testi- 
mony of  himself,  but  Mr.  Boland  has  not  returned,  and  m  view  of 
the  suggestion  that  the  Senate  has  other  business  that  it  desires  to 
transact  at  this  time  I  acquiesce  in^  the  suggestion  that  we  let  the 
further  trial  of  this  case  go  over  until  Monday. 

Mr.  Galunqer.  I  move  that  the  Senate  sitting  as  a  court  consid- 
ering the  articles  of  impeachment  adjourn. 

The  motion  was  agreed  to. 

Thereupon  the  managers  on  the  part  of  the  House  and  the  respond- 
ent and  his  counsel  retired. 


XONDAT,  JAIHTABT  6,  1913. 

In  thb  Senate  of  the  ITnitbd  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  im- 
peachment against  Kobert  W.  Archbald,  the  respondent  appeared 
w^ith  his  counsel,  Mr.  Worthington,  Mr.  Simpson,  Mr.  Kooert  W. 
Archbald,  jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

Mr.  Jones.  I  suggest  the  absence  of  a  quorum. 
The  President  pro  tempore.  The  Senator  from  Washington  sug- 
gests the  absence  of  a  qu(»*um.    The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names: 

Present;  Ashurst, Bacon, Borah, Bourne,  Bradley,  Bristow,  Browii^ 
Bumham,  Burton  Chamberlain,  Clapp,  Clark  oi  Wyoming,  Cum- 
mins, Curtis,  Dillingham,  Dixon,  du  Pont,  Fletcher,  Gallin^r, 
Gore,  Gronna.  Hitchcock,  Jones,  Kenyon,  Kern,  La  Follette,  Lip- 
pitt,  Lodge,  Myers,  Nelson,  Page,  Paynter,  Perkins,  Perky,  Pomer- 
ene,  Richardson,  Root.  Sanders,  Shively,  Smith  of  Arizona,  Smoot, 
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Stephenson,   Sutherland,   Thornton,  TiUman,   Townsend,   Warren, 
Watson,  Williams,  Works — 50. 

Mr.  Kern.  I  again  announce  that  the  Senator  from  South  Caro- 
lina [Mr.  Smith]  is  detained  at  home  on  account  of  a  death  in  his 
family.  He  is  paired,  I  think,  with  the  junior  Senator  from  Dela- 
ware [Mr.  Richardson]. 

The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
50  Senators  have  responded  to  their  names.  A  quorum  is  present. 
The  Secretary  will  read  the  Journal  of  the  last  session  of  the  Senate 
sitting  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  the  proceedings  of  Saturday, 
January  4,  1913. 

The  PREsmENT  pro  tempore.  Are  there  any  inaccuracies  in  the 
•  Journal  ?     If  not,  it  will  stand  approved. 

Mr.  Manager  Clayton.  Mr.  President,  I  should  like  for  the  wit- 
ness, Mr.  Tracy,  to  be  recalled  for  the  purpose  of  cross-examining 
him.  Saturday  evening  he  was  examined  touching  a  matter  coming 
under  his  observation  and  knowledge  as  an  officer  of  one  of  the  de- 
partments of  Government,  and  I  desire  to  ask  him  a  question. 

The  Presujent  pro  tempore.  The  witness  will  be  recalled. 

Mr.  Martin.  The  witness  is  not  here  at  the  present  time.  Is  he 
here? 

Mr.  Worthington.  Is  he  here? 

Mr.  Manager  Clayton.  He  is  here. 

Mr.  Worthington.  Oh. 

Mr.  Manager  Clayton.  He  is  in  the  Sergeant  at  Arms'  office,  I  am 
lold. 

Robert  C.  Tracy,  having  been  heretofore  duly  sworn,  was  examined 
and  testified,  as  follows ; 

Q.  (By  Mr.  Manager  Clayton.)  You  are  the  gentleman,  Robert 
C  Tracy,  who  was  examined  here  by  the  respondent's  counsel  on 
Saturday  last,  are  you?— A.  Yes,  sir. 

Q.  You  furnished  a  list  showing  the  occupations  of  the  various 
jury  commissioners  appointed  by  the  United  States  courts  through- 
out the  country ;  and  m  that  list  I  observe  you  put  down,  of  the  126, 
if  I  make  no  mistake  in  the  number,  19  as  lawyers? — A.  Yes,  sir. 

Q.  I  desire  now  to  ask  you  if  you  can  state  to  ihe  Senate  how  many 
of  those  19  lawyers  were  railroad  attorneys  ? — A.  I  do  not  know  that 
nny  of  them  were. 

Q.  What  is  your  information  on  it — ^the  same  information  that 
;you  had  in  mating  this  list? — A.  I  have  knowledge  of  only  17. 

Q.  And  are  they  railroad  lawyers? — A.  No,  sir. 

Q.  Seventeen  of  them^  are  not  railroad  lawyers? — ^A.  No,  sir. 

Q.  You,  then,  have  information  as  to  how  many  were  railroad 
lawyers  at  the  time  of  their  appointment? — ^A.  I  do  not  know  whether 
those  other  two  were  or  were  not. 

Q.  But  you  ascertained  that  17  of  them  were  not  railroad  attor- 
neys?— A.  Yes,  sir. 

Q.  Now,  you  will  observe  that  among  the  papers  produced  Satur- 
day— and,  I  suppose,  as  apart  of  your  testimony — ^is  a  letter  headed 
"'  Department  of  Justice,  United  States  District  Court,  Northern  Dis- 
trict of  West  Virginia,  Parkersburg,  October  7,  1912,"  addressed  to 
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the  Attorney  General  and  signed  by  C.  B.  Kefauver.  The  jury  com- 
missioner therein  referred  to  is  one  of  the  two  that  you  designate  as 
a  railroad  attorney  at  the  time  of  his  appointment.  Who  was  the 
other  one? — A.  I  did  not  see  that  letter. 

Q.  You  did  not? — A.  No,  sir. 

Mr.  Manager  Clayton.  Then,  Mr.  President,  that  is  all  we  desire 
to  ask  the  witness,  but  we  ask  to  put  in  evidence  this  letter,  dated 
October  3, 1911,  and  addressed  to  the  Attorney  General.  It  is  written 
from  the  United  States  district  court  clerk's  office,  Seattle,  Wash., 
and  is  signed  Frank  L.  Crosby. 

Mr.  Simpson.  I  should  like  to  see  that.  We  do  not  know  what 
it  is. 

Mr.  Manager  Clayton.  I  offer  that  as  germane  to  this  subject, 
wherein  they  schedule  the  vocations  of  the  different  jury  commis- 
sioners, and  it  is  simply  to  account  for  the  other  one  of  the  two 
lawyers  who  were  appointed  whose  vocation  the  witness  did  not 
remember. 

The  President  pro  tempore.  Without  objection,  the  letter  will  be 
read. 

Mr.  Manager  Clayton.  I  have  no  further  questions  to  ask  the 
witness. 

Mr.  Simpson.  I  have  one  or  two  questions  which  I  desire  to  ask 
after  the  letter  has  been  read. 

Mr.  Manager  Clayton.  Let  the  letter  be  read. 

The  President  pro  tempore.  The  letter  will  be  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  90. 

Cij:bk  United   States  District  Court, 

Western  District  of  Washington, 

Seattle,  October  5,  1012, 
The  Attorney  General, 

Washington,  D.  C. 

Sib:  Referring  to  your  letter  of  the  26th  ultimo,  initials  E.M.K.,  I  have  the 
honor  to  advise  you  that  Earl  R.  Jenner,  Jury  commissioner  for  the  western  dis- 
trict of  Washington  (northern  division),  whose  occupation  is  given  as  a  lawyer, 
advises  me  that  he  is  chief  examiner  for  the  Washington  Title  Insurance  Co.; 
also  for  the  Seattle  Trust  Co.  I  presume  these  companies  are  likely  at  some 
time  to  have  litigation  l>efore  this  court. 

Mr.  Jenner  states  to  me  that  he  wishes  very  much  to  resign  from  service  as 
Jury  commissioner,  and  I  have  advised  him  to  present  the  matter  to  the  Judge, 
and  I  presume  the  resignation  will  be  accepted  and  some  person  appointed  In  hia 
place. 

Very  respectfully,  Frank  L.  Crosby,  Clerk. 

Mr.  Manager  Clayton.  We  ha\e  no  further  questions  to  ask  of 
this  witness  at  the  present  tinie. 

Q,  (By  Mr.  Simpson.)  What  exactlj^  do  you  mean  by  a  railroad 
lawyer? — A.  I  presume  a  man  who  has  something  to  do  with  rail- 
roads. 

Q.  Was  that  what  you  meant  when  you  were  answering  Judge 
Clayton's  questions  on  the  su))ject^ — A.  I  might  have  had  that  in 
mind. 

Q.  You  said  there  were  17  of  them  who  were  not  railroad  lawyers. 
I  want  to  know  what  knowledge  you  have  on  that  point. — ^A.  1 
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received  letters — or  the  department  did,  rather — from  17  clerks  of 
courts  saying  that  those  jury  commissioners  had  no  connection  or 
aflSliations  as  lawyers  with  railroads. 

Q.  Then,  all  you  know  on  the  subject  is  that  the  clerks  of  courts 
wrote  letters  stating  that  in  their  opinion,  or  from  some  informa- 
tion they  had,  as  the  fact  mav  be,  certain  jury  commissioners  were 
not  connected  with  railroads  f— A.  Yes,  sir. 

Q.  And  you  were  giving  simply  the  information  thus  acquired? — 
A.  Yes,  sir. 

Q.  Where  are  those  letters,  if  you  know?  Are  they  all  here? — 
A.  All  except  two.    There  were  lU,  and  I  have  17  of  them. 

Q.  Where  are  the  others? — A.  I  do  not  know.  I  heard  one  of 
them  read.    I  do  not  know  where  the  others  are. 

Q.  Is  the  other  one  the  one  that  was  attached  to  the  record  as 
handed  in  on  Saturday? — A.  i  do  not  know;  I  do  not  believe  so. 

Q.  Will  you  look  at  this  one,  please? — A.  (After  examination.)  I 
never  saw  that  letter  until  it  was  printed  this  morning,  until  I  got 
the  printed  copy  this  morning.  Is  that  the  other  one  you  have  rerer- 
ence  to? 

Q.  Here  is  a  letter  dated  October  7, 1912,  signed  by  C.  B.  Kefauver, 
clerk? — A.  This  is  one  of  the  missing  ones. 

Q.  This  is  one  of  the  missing  ones,  and  the  one  produced  by  Judge 
Clayton  is  the  second  missing  one,  is  it  ? — A.  Yes,  sir. 

(3.  Will  you  produce  those  17  letters,  please? 

The  witness  produced  the  letters. 

Mr.  Simpson.  Mr.  President,  we  offer  these  letters  in  evidence, 
although  we  do  not  care  to  detain  the  Senate  now  for  the  time  which 
would  be  required  to  read  them. 

The  PsEsmBNT  pho  tempokb.  Without  objection  they  will  be  re- 
ceived and  filed. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  to  say  that  I  have 
not  had  an  opportunity  to  examine  those  letters  critically,  and  th^e- 
fore  at  this  time  I  do  not  make  any  objection.  I  made  my  objection 
in  the  beginning,  and  the  Chair  sees  what  this  has  led  to.  As  I  said 
on  Saturday,  the  very  gravamen  of  the  charge  is  that  these  17  or  19 
lawyers  were  connected  with  railroads;  and  I  suppose  if  the  other 
part  of  the  testimony  is  admissible,  this  ought  to  go  along  with  it. 

The  letters  referred  to  are  as  follows: 

U.  S.  S.  Exhibit  HH. 
[Making  inquiries  about  James  H.  Judkins.] 

Department  of  Justice, 

September  25,  1012. 
Clerk  United  States  District  Court, 

Montgomery^  Ala, 

Sir:  Please  advise  tbe  department  at  the  earliest  practicable  date  as  to 
whether  James  H.  Judkins,  Jury  commissioner  for  the  middle  district  of  Ala- 
bama,  whose  occupation  Is  given  as  a  lawyer,  is  regularly  retained  or  employed 
by  any  railroad  or  large  corporation  likely  to  have  litigation  before  the  court 
with  which  he  is  connected. 

Respectfully,  i 

Acting  Attorney  General, 
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Clerk's  Office,  Unii-ed  States  Courts, 
Middle  Distbict  of  Alabama,  Nobthebn  Division, 

Montgomery,  Ala.,  September  28,  W12. 
The  Attobney  General, 

Washington,  D.  C. 

Sib:  Replying  to  your  letter  of  the  25th  instant,  E.N.K.  163028,  I  have  the 
])onor  to  state  that  "  James  H.  Judkins,  Jury  commissioner  for  the  middle  dis- 
trict of  Alabama,  is  not  retained  or  employed  by  any  railroad  or  large  coriwra- 
tion  likely  to  have  litigation  before  the  court  with  which  he  is  connected,"  nor 
has  he  ever  been  so  employed.  In  fact,  Capt.  Judkins  has  practically  retire^ 
from  the  practice  of  law  and  is  engaged  in  farming. 
Respectfully, 

Habvey  B.  Jones,  Clerks 


[Making  inquiries  as  to  H.  W.  Danforth.] 

Depabtment  of  Justice, 

September  26,  1912. 
Clebk  United  States  Distbict  Court, 

Springfield,  111, 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  H.  W.  Danforth,  Jury  commissioner  for  the  southern  district  of  Illinoia 
(northern  division),  whose  occupation  is  a  lawyer,  is  regularly  retained  or 
employed  by  any  railroad  or  other  large  corporation  likely  to  have  litigation 
before  the  court  with  which  he  is  connected. 

Respectfully,  , 

Acting  Attorney  General^ 

Clerk's  Office,  Distbict  Coubt  United  States, 

Southebn  Distbict  of  Illinois,  Southern  Division, 

Springfield,  III.,  October  1,  1912, 
The  Attobney  Qenebal, 

Washington,  D.  C. 

Sib:  I  have  your  communication  of  September  26  (ELM.K.,  J.J.G.,  A.G.M.» 
H.A.F.)  in  relation  to  H.  W.  Danforth,  our  Jury  commissioner  for  the  northern 
H.  A.  F.)  in  relation  to  H.  W.  Danforth,  our  Jury  commissioner  for  the  northern 
division,  and  in  reply  to  same  would  say  that  I  have  had  my  deputy  at  Peoria 
investigate  the  matter,  and  he  informs  me  that  Mr.  Danforth  is  not  practicing 
law  and  Is  not  connected  with  any  firm  of  lawyers,  but  is  devoting  all  of  his 
time  and  attention  to  the  business  of  fanning. 

Respectfully,  R.  C.  Bbown,  Olerk, 


[Making  inquiries  as  to  A.  Q.  Jones.  1 

Depabtment  of  Justice, 

September  26,  1912. 
Clebe  United  States  Distbiot  Court, 

Indianapolis,  Ind. 

Sir:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  A.  Q.  Jones,  Jury  commissioner  for  the  district  of  Indiana,  whose 
occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any  railroad  or 
other  large  corporation  likely  to  have  litigation  before  tiie  court  with  which  he 
is  connected. 

Respectfully,  , 

Acting  Attorney  General. 

United  States  Courts, 
Indianapolis,  September  28,  1912, 
To  the  Attobnky  Qenebal, 

Washington,  D,  C. 

Sis  :  I  have  your  letter  of  the  26th  instant  with  reference  to  A.  Q.  Jones,  Esq.. 
Jury  commissioner  for  the  district  of  Indiana.    It  does  not  appear  that  he  is 
regularly  retained  or  employed  by  any  railroad  or  other  large  corporation  likely 
to  have  litigation  before  the  court  with  which  he  is  connected. 
Yours,  truly, 

Noble  C.  Butleb,  Clerk, 
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[Haklns  Inquiries  as  to  John  Mlleham.] 

Department  of  Justice, 

September  26,  J9J2. 
Clebk  United  States  Distbict  Goubt, 

Topeka,  Kans, 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  John  Mileham,  Jury  commissioner  for  the  district  of  Kansas^  whose 
occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any  railroad  or 
other  large  corporation  likely  to  have  litigation  before  the  court  with  which  he 
is  connected. 

Respectfully,  , 

Acting  Attorney  Qeneral, 

Department  or  Justice, 
United  States  District  Court,  District  of  Kansas. 
The  Attorney  Genebal, 

Washington,  D.  C. 

Sib  :  In  reply  to  your  letter  of  the  26th  instant  I  b^  to  advise  that  Mr.  John 
Mileham,  Jury  commissioner  for  the  district  of  Kansas,  is  a  retired  attorney. 
He  has  not  been  in  the  active  practice  for  many  years.  To  my  knowledge  he 
was  never  retained  or  employed  by  any  railroad  or  large  corporation,  and  I 
know  that  he  has  not  been  during  the  last  12  years  or  more. 
Respectfully, 

Mobton  Albaugh,  Clerk. 


[Making  inquiries  as  to  John  R.  Donohue.] 

Depabtment  of  Justice. 

September  26,  1912. 
Clerk  United  States  Distbict  Court, 

St.  Paul,  Minn. 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  John  R.  Donohue,  Jury  commissioner  for  the  district  of  Minnesota, 
whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any  railroad 
or  other  large  corporation  likely  to  have  litigation  before  the  court  with  which 
he  is  connected. 

Respectfully,  , 

Acting  Attorney  General. 

Department  of  Justice, 
District  Coubt  of  the  United  States,  District  of  Minnesota, 

St.  Paul,  Minn.,  September  SO,  1912. 

The  Attorney  General,  Washington,  D.  C. 

Sir:  Answering  yours  of  the  26th  instant,  initials  J.J.G.,  A.G.M.,  H.A.F.,  I 
have  to  say  that  John  R.  Donohue,  Jury  commissioner  for  the  district  of  Minne- 
sota, Is  not  regularly  retained  or  employed  by  any  railroad  or  other  large  cor- 
poration likely  to  have  litigation  before  this  court. 
Respectfully, 

Charles  L.  Spenceb,  Clerk. 


[Making  inqalrles  as  to  Roland  Homer.] 

Department  of  Justice, 

September  26,  1912. 
Clebk  United  States  District  Coubt, 

St.  Louis,  Mo. 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Roland  Homer,  Jury  commissioner  for  the  eastern  district  of  Missonrt, 
whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any  railroad 
or  other  large  corporation  likely  to  have  litigation  before  the  court  with  which 
he  is  connected. 

Respectfully,  , 

Acting  Attorney  (General, 


IMPEACHMENT  OF  BOBBRT   W.  ARCHBALD.  1225 

Depabtment  of  Justice. 
United  States  District  Oubts,  Eastern  District  of  Missouri, 

September  28,  1912, 
The  Attorney  Gfjyeral,  Washington,  D.  C. 

Sir  :  Replying  to  your  inquiry  under  date  of  September  26, 1912  ( J.J.G.,  A.G.M., 
HJLF.,  E.M.K.),  I  beg  to  say,  from  information,  that  Jury  Commissioner  Roland 
Homer  is  not  regularly  retained  by  any  railroad  or  other  large  corporation  likely 
to  have  litigation  before  the  court  Inquiry  can  be  made  directly  of  htm,  if  yon 
desire. 

Respectfully,  W.  W.  Nall,  Clerk. 


[Making  Inqoiries  as  to  Joseph  8.  Rust] 

DlTABTMBNT  OF  JUSTICE, 

September  26,  1912. 
Clebk  United  States  Distbiot  CJoubt, 

Kansas  City,  Mo, 
Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Joseph  S.  Rust,  Jury  commissioner  for  the  western  district  of  Missouri, 
whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any  railroad. 
or  other  large  corporation  likely  to  have  litigation  before  the  court  with  whicli 
he  is  connected. 

Respectfully,  , 

Acting  Attorney  Oeneral. 

Department  of  Justice, 
United  States  Distbiot  Ck)UBT, 
Westebn  Division  of  the  Westebn  Distbiot  of  Missouri, 

Kansas  City,  Mo.,  October  5,  1912. 
Thb  Attobnet  Genebal, 

Washington,  D.  C, 

Sib:  Replying  to  yours  of  September  26,  initialed  E.M.K.,  I  beg  to  advise 
you  that  Joseph  S.  Rust  Jury  commissioner  for  the  western  district  of  Missouri, 
is  not  regularly  retained  or  employed  by  any  railroad  or  other  large  corporation. 
Respectfully, 

John  B.  Wabneb, 
Clerk  United  States  DUtrict  Court. 


[Making  inquiries  as  to  Edward  L.  Patterson.] 

Dkpabtment  of  Justice, 

September  26,  1912. 
Clebk  United  States  Dibtbict  Ooubt, 

New  York  City. 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Eklward  L.  Patterson,  Jury  commissioner  for  the  southern  district  of 
New  Tork,  whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by 
any  railroad  or  other  large  corporation  likely  to  have  litigation  before  the 
court  with  which  he  is  connected. 

Req;>ectfnlly,  ^» 

Acting  Attorney  Oeneral. 

Glebk*s  Office,  Distbiot  CJoubt  of  the  United  States, 

SouTHEBN  Distbiot  of  New  Yobk, 
Vew  York  City,  September  28,  1912. 
The  Attobnet  Genebal, 

Washingtont  D.  C. 
Sib:  I  have  the  honor  to  reply  to  your  letter  of  the  26th  instant  (E.M.K.)* 
and  beg  to  say  that  so  far  as  my  knowledge  goes,  and  upon  inquiry  of  Mr. 
Edward  L.  Patterson  himself,  he  is  not  now  nor  is  he  likely  to  be  re- 
tained or  employed  by  any  railroad  or  other  large  corporation  likely  to  have 
litigation  before  this  court. 

Very  respectfully,  Thos.  Alexandeb,  Clerk. 


1226  IMPEACHMENT  OF  ROBERT  W.   ARCHBALD. 

[Making  inqalrles  as  to  Hy.  H.  Seymour.] 

Department  of  Justice, 

September  26,  1912. 
Clerk,  United  States  District  Ck>T7BT, 

Bv4falo,  N.  Y. 

Sir:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Hy.  H.  Seymour,  jury  commissioner  for  the  western  district  of  New 
York,  whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any 
railroad  or  other  large  corporation  likely  to  have  litigation  before  the  court  wlti 
which  he  is  connected. 

Resi>ectfully,  , 

Acting  Attorney  General. 

OmcK  OF  THE  Clerk,  United  States  Dibtbiot  Court, 

Western  Distbiot  of  New  York, 
Buffalo,  N.  Y.,  September  27,  1912. 
The  Attorney  General,    ' 

Department  of  Ju8tice,  Washinffton,  D.  0. 

Sib:  In  response  to  your  favor  of  the  20th  instant,  J.J.6.,  A.G.Mm  I  beg  to 
adYise  you  that  Henry  H.  Seymour,  the  Jury  commissioner  of  the  United  St&tefr 
District  Court  for  the  Western  District  of  New  York,  while  being  a  lawyer  1^ 
profession  is  not  actively  engaged  in  the  practice  of  the  law,  and  is  not  from 
any  knowledge  or  Information  that  I  can  obtain,  which  includes  his  own  state- 
men^  regularly  retained  or  employed  by  any  railroad  or  other  large  corpora- 
tion likely  to  have  litigation  before  this  court  His  principal  and  practically 
sole  present  occupation  is  that  of  Jury  commissionei  for  the  county  of  ESrie, 
under  a  salary  of  $4,000  or  |6,000,  and  his  time  is  practically  entirely  taken 
up  with  his  duties  in  connection  with  that  office.  In  fact,  I  know  of  no  other 
occupation  in  which  he  is  engaged  at  present,  except  what  work  he  perform* 
in  connection  with  his  duties  as  Jury  commissioner  for  this  court 
BespectfuUy, 

S.  W.  Petbie,  Clerk. 


[Making  inquiries  as  to  Charles  H.  Matthews.) 

Department  of  Justice, 

September  26,  1912. 
Clerk.  V kited  States  District  Court, 

PhUadelph4a,  Pa. 

Sir:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Charles  H.  Matthews,  Jury  commissioner  for  the  eastern  district  of 
Pennsylvania,  whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed 
by  any  railroad  or  other  large  corporation  likely  to  have  litigation  beifore  the 
court  with  which  he  is  connected. 

Respectfully,  * 

Acting  Attorney  General. 

Clerk's  Office,  District  Court  Unjtbd  States, 

Eastern  Distbiot  or  Pennsylvania* 

Philadelphia,  September  28,  1912. 
Hon.  George  W.  Wigkersham, 

United  States  Attorney  General,  Washington,  D.  C. 

SIR!  Your  letter  of  the  26th  instant  asking  that  I  advise  you  "whether 
Charles  H.  Matthews,  Jury  commissioner  for  the  eastern  district  of  Pennsyl- 
vania, whose  occupation  is  lawyer,  is  regularly  retained  or  employed  by  any 
railroad  or  other  large  corporation  likely  to  have  litigation  before  the  court 
with  which  he  is  connected,"  duly  received. 

Mr.  Matthews  has  been  f^r  many  years  a  member  of  the  Philadelphia  bar 
in  the  highest  standing,  and,  so  far  as  I  know,  his  legal  practice  is  not  alon^ 
the  lines  suggested  in  your  letter. 

Respectfully,  Wm.  B.  Craig,  Clerk. 
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[Making  Inquiries  as  to  Geo.  W.  Burgroln.] 

Department  of  Justice. 

September  26,  10 it. 
Clerk  United  States  District  Court, 

Pittsburgh,  Pa. 

Sir:  Please  advise  tbe  department  at  the  earliest  practicable  date  as  to 
whether  George  W.  Burgroin,  Jury  commissioner  for  the  western  district  of 
Pennsylvania,  whose  occupation  is  a  lawyer,  Is  regularly  retained  or  employed 
by  any  railroad  or  other  large  corporation  likely  to  have  litigation  before  th^ 
court  with  which  he  is  connected. 

Respectfully,  — . . 

Acting  Attorney  General, 

OrFicE  OF  THE  Clerk  United  States  District  Court, 

Western  District  or  Pennsylvania. 

Pittsburgh,  September  SO,  191  i. 
Th^  Attorney  General, 

Washington,  D.  C. 

Sir:  Replying  to  yours  of  the  26th  instant  (initials  E.M.K.),  I  beg  to  state 
that  George  W.  Burgroin,  Jury  commissioner  for  the  said  court,  whose  occupa- 
tion is  that  of  lawyer,  is  president  of  a  national  bank  in  the  city  of  Pittsburgh, 
in  said  district  I  have  no  knowledge  of  him  being  regularly  retained  or  em- 
ployed by  any  railroad  or  other  large  corporation  (except  as  noted)  likely  to 
have  litigation  before  the  court  with  which  he  is  connected. 
Respectfully, 

Wm.  T.  Lindsey.  Clerk. 


[Making  Inquiries  as  to  Hy.  R.  Gibson.] 

Department  of  Justice. 

September  26,  I0l2 
Clerk  United  States  District  Court, 

KnoQBville,  Tenn. 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as:  r*> 
whether  Hy.  R.  Gibson,  Jury  commissioner  for  the  eastern  district  of  Teuuesgee 
(northern  division),  whose  occupation  is  a  lawyer,  is  regularly  retained  or 
employed  by  any  railroad  or  other  large  corporation  likely  to  have  litigation 
before  the  court  with  which  he  is  connected. 

Respectfully,  . 

Acting  Attorney  Generat. 

Clerk'^  Office,  ITnited  States  District  Court, 

ElA stern  District  or  Tennessee, 
Kttcxville,  Tenn.f  September  28,  19lt. 
The  honorable  the  Attorney  Gensral, 

Washington,  D.  C. 

Sir:  Pursuant  to  directions  contained  in  your  letter  of  the  26th  instant, 
initialed  '*  E.M.K.,"  as  to  whether  I  have  any  knowledge  of  the  Hon.  Henry  R. 
Olbson,  Jury  commissioner  for  the  northern  division  of  the  eastern  district  of 
Tennessee,  being  regularly  retained  or  employed  by  any  railroad  or  other  large 
corporation  likely  to  have  litigation  before  the  court  with  which  he  is  con- 
nected, I  beg  to  report  that  I  do  not  believe  that  Judge  Gibson  is  regularly 
retained  as  an  attorney  or  counselor  by  any  individual  or  corporation. 

I  wrote  you  on  July  27,  1912,  replying  to  your  circular  No.  313  that  Judge 
GIbeon  had  retired  from  active  practice  of  his  profession  as  an  attorney  at 
law  and  that  for  a  long  term  of  years  he  was  chancellor  of  the  State  court  of 
equity  at  this  place  and  was  for  many  years  Congressman  from  the  second 
congressional  district  of  Tennessee. 

I  think  his  principal  occupation  now  is  writing  law  books,  he  being  the 
author  of  Gibson's  Suits  in  Chancery,  which  has  reached  its  second  edition. 

You  are  respectfully  referred  to  rule  21  of  the  rules  of  this  court  relating  to 
placing  names  of  talesmen  in  the  Jury  box  by  the  Jury  commissioner,  and  the 
provisions  of  this  rule  have  been  embodied  in  a  new  rule  recently  promulgated 
by  Judge  Sanford.    I  beg  to  state,  with  all  due  respect,  that  Judge  Sanford 
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would  not  permit  a  practicing  attorney  or  one  retained  by  any  individual  or 
corporation  to  act  as  Jury  commissioner  of  any  of  the  diyislons  over  which  he 
presides  for  a  single  instant. 

Yours,  respectfully,  Horace  Van  Deventeb,  Clerk. 


[Making  inquiries  as  to  Harvey  Wlllson.l 

Depabtmbnt  of  Justice, 

September  26,  1912. 
Clebk  United  States  District  CJourt, 

Richmond,  Va. 

Sib:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Harvey  Willson,  Jury  commissioner  for  the  eastern  district  of  Virginia, 
whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any  rail- 
road or  other  large  corporation  likely  to  have  litigation  before  the  court  with 
which  he  is  connected. 

Respectfully,  , 

Acting  Attorney  General. 

Office  of  the  Clerk  United  States  Courts, 

Eastern  District  of  Virginia, 
Richmond,  Fo.,  September  28,  1912. 
The  Attorney  General, 

Washington,  D.  C. 

Sir  :  Replying  to  your  letter  "  J.J.6.,  A.G.M.,  H.A.F.,"  of  the  26th  instant,  I 
beg  to  advise  you  that  Mr.  Harvey  Willson,  the  Jury  commissioner  for  the  eastern 
district  of  Virginia,  is  not  now  engaged  in  the  practice  of  his  profession  as  a 
lawyer,  and  has  not  been  for  five  years  or  more. 

Respectfully,  Joseph  P.  Bkadt,  Clerk. 


[Making  Inquiries  as  to  Alfred  B.  Percy.] 

Department  of  Justice, 

September  26,  1912. 
Clerk  United  States  District  Court,  Lynchburg,  Va. 

Sir:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  Alfred  B.  Percy,  Jury  commissioner  for  the  western  district  of  Vir- 
ginia, whose  occupation  is  a  lawyer,  is  regularly  retained  or  employed  by  any 
railroad  or  other  large  corporation  likely  to  have  litigation  before  the  court 
with  which  he  is  connected. 

Respectfully,  , 

Acting  Attorney  General. 

Department  of  Justice,  Western  District  of  Virginia, 

Clerk*s  Office,  United  States  District  Couht, 

Lynchburg,  Va.,  September  27,  1912. 

Hon.  Attornet  General,  Washington,  D.  C. 

Sib:  Replying  to  your  letter  of  the  26th  instant  (E.M.K.),  asking  if  Mr. 
Alfred  B.  Percy,  Jury  commissioner  for  the  western  district  of  Virginia,  "is 
regularly  retained  or  employed  by  any  railroad  or  other  large  corporation  likely 
to  have  litigation  before  the  court  with  which  he  is  connected." 

Would  say  that  I  have  seen  Ma  J.  Percy,  and  he  tells  me  he  is  not  employed 
or  connected  in  any  way  with  either  a  railroad  or  other  large  corporation. 
Respectfully, 

Stanley  W.  Martin,  Clerk. 


[Making  inquiries  as  to  James  F.  Cork.1 

Department  of  Justice, 

September  26,  1912. 
Clerk  United  States  District  Court, 

Charleston,  W.  Va. 

Sir:  Please  advise  the  department  at  the  earliest  practicable  date  as  to 
whether  James  F.  Cork,  Jury  commissioner  for  the  southern  dlstiict  of  West 
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Virginia  (Charleston  diyision),  whose  occupation  is  a  lawyer,  is  regularly 
retained  or  employed  by  any  railroad  or  other  large  corporation  likely  to  have 
litigation  before  the  court  with  which  he  is  connected. 

Respectfully,  , 

Acting  Attorney  Ocnerah 

Department  of  Justice,  United  States  District  Court, 

Southern  District  of  West  Virginia, 

Offices  of  the  Clerk, 
Charleston,  W,  Fa.,  September  30,  1912. 

The  Attornet  General,  Waahinffton,  D.  C. 

Sir:  Replying  to  your  favor  of  September  27,  1912.  in  reference  to  James  F, 
Cork,  Jury  commissioner  at  Charleston,  you  are  advised  that  Mr.  Cork  ha!« 
never  had  any  practice,  either  of  permanent  employment  or  incidentally,  with 
railroads  or  other  corporations.  His  practice  has  always  been  confined  to 
real  estate  matters  locally,  in  this  county,  and  among  individuals  as  clients.  ' 
Yours,  very  truly, 

Edwin  M.  Keatley,  Clerks 


[Maldng  inquiries  as  to  John  F.  Dotaerty  and  Carl  L.  Wilson.) 

Department  of  Justice, 

September  26,  1912^ 

Clerk  United  States  District  Court, 

Madison,  Wis. 

Sir:  Please  advise  this  department  at  the  earliest  practicable  date  as  to 
whether  John  F.  Doherty,  Jury  commssioner  for  the  western  district  of  Wlscon". 
sin  (La  Crosse  division),  and  Carl  L.  Wilson,  Jury  commissioner  for  said  dis^ 
trict  (Superior  division),  whose  occupation  is  that  of  a  lawyer,  are  regularly 
retained  or  employed  by  any  railroad  or  other  large  corporation  likely  to  have 
litigation  before  the  court  with  which  they  are  connected. 

Respectfully,  . 

Acting  Attorney  Qeneral, 

District  Court  of  the  United  States, 

Western  District  of  Wisconsin, 

Office  of  the  Clerk, 

Madison,  October  2,  1912, 
The  Attorney  General, 

Washington,  D.  C. 

Sir:  Replying  to  your  communication  of  the  26th  ultimo,  initials  J.J.G.» 
A.Q.B|.»  H.A.F.,  and  E.M.K.,  have  to  advise  that  Mr.  John  F.  Doherty,  Jury 
commissioner  for  the  western  district  of  Wisconsin  (Superior),  informs  me 
that  he  is  not  regularly  retained  or  employed  by  any  railroad  or  other  large 
corporation  likely  to  have  litigation  before  the  court  with  which  he  is  connected^ 
Respectfully, 

F.  W.  Oakley.  Clerk. 

District  Court  of  the  United  States, 

Western  District  of  Wisconsin, 

Office  of  the  Clerk, 

Madison,  October  1,  1912, 
The  Attorney  General, 

Washington,  D.  0. 

Sir:  Replying  to  your  communication  of  the  26th  ultimo,  initials  J.J.G.-^ 
A.G.M.,  H.A.F.,  and  E.M.K.,  have  to  advise  that  Mr.  John  F.  Dougherty,  Jury 
commissioner  for  the  western  district  of  Wisconsin  (La  Crosse),  informs  me 
that  he  is  not  regularly  retained  or  employed  by  any  railroad  or  other  large 
corporation  likely  to  have  litigation  before  the  court  with  which  he  is  connected^ 
Respectfully, 

F.  W.  Oakley,  Clerk. 
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Mr.  Simpson.  You  wanted  to  ask  Mr.  Tracy  some  questions,  Mr. 
Clayton. 

Mr.  Manager  Clayton.  Yes. 

Q.  (By  ]y&.  Manager  Clayton.)  Mr.  Tracy,  Mr.  Simpson  made 
some  references  to  the  way  in  which  you  got  your  knowledge  of  the 
vocations  of  these  19  lawyers,  or  these  17,  that  you  say  you  ascer- 
tained not  to  have  any  connection  or  affiliation  with  railroads,  and  on 
Saturday  you  produced  here  this  paper,  marked  "Unitea  States 
Senate  Exhibit  GG."  You  made  up  that  paper  and  your  testimony 
predicated  upon  that  paper  is  derived  from  the  same  source  of  knowl- 
edge, to  wit,  from  letters  from  clerks  of  courts,  that  the  testimony 
you  have  given  this  morning  is  derived,  is  it  not? — ^A.  Yes,  sir. 

Mr.  Manager  Clayton.  That  is  enough. 

Mr.  Simpson.  That  is  all. 

Mr.  Martin.  We  will  now  call  Mrs.  E.  W.  Archbald. 

Elizabeth  C.  Archbald,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

.  Q.  (By  Mr.  Martin.)  You  are  the  wife  of  the  respondent.  Judge 
R.  W.  Archbald?— A.  I  am. 

Q.  What  was  your  name  before  you  were  married? — ^A.  Elizabeth 
Cannon. 

Q.  You  are  a  relative  of  Henry  W.  Cannon,  are  you  not? — ^A. 
I  am. 

Q.  State  what  relation,  please. — A,  Mr.  Cannon's  father  was  my 
father's  only  brother. 

Q.  So  that  you  and  Mr.  Henry  W.  Cannon  are  first  cousins? — ^A. 
We  are. 

Q.  How  intimately  have  you  known  Mr.  Henry  W.  Cannon? — ^A. 
We  have  been  associated  more  or  less  all  our  lives — ^brought  up  to- 
;gether — and  we  have  been  very  closely  associated  all  our  lives. 

Q.  Does  that  intimacy  continue  to  the  present  time? — A.  It  does. 

Q.  Mr.  Cannon  generally  lives  in  New  York,  does  he  not? — A.  His 
home  is  in  New  York. 

Q.  And  your  home  is  in  Scranton,  Pa.  ? — A.  Yes. 

Q.  Have  you  and  Mr.  Henry  W.  Cannon  visited  frequently  or 
not  ? — A.  We  have. 

Q.  You  at  his  house  ? — A.  I  have  been. 

Q.  Have  you  ever  taken  any  trips  in  company  with  him  or  his 
family  or  any  members  of  his  family? — ^A.  I  have. 

Q.  How  frequently,  Mrs.  Archbald? — ^A.  Well,  within  the  last  12 
years  we  have  been  with  Mr.  Cannon  on  several  excursions;  four  or 
five,  I  think. 

Qi,  Prior  to  that  time  do  you  know  anything  about  Mr.  Cannon's 
business  engagements  or  his  attention  to  business? — ^A.  Not  definitely. 
I  know  he  was  a  very  busy  man  for  a  great  many  years,  25  or  30 
years;  that  he  was  very  much  occupied. 

Q.  Can  you  state  whether  or  not  about  10  or  12  years  ago  he  be^n 
to  release  the  attention  to  business  which  theretofore  had  occupied 
liim? — ^A.  He  did. 

Q.  What  trips  have  you  taken  with  him  in  the  last  10  or  12 
years? — A.  Do  you  wish  the  dates? 
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Q.  No;  I  am  not  particular  about  the  dates.  Give  us  the  incidents, 
if  you  please;  the  places  where  you  went. — A.  We  went  to  Chicago 
and  tooK  a  lake  trip  with  him  on  a  lake  steamer;  and  to  Bar  Harbor 
on  a  yacht ;  and  one  summer  my  daughter  and  myself  were  with  him 
on  the  Sound,  on  a  houseboat. 

Q.  Do  you  mean  Long  Island  Sound?— A.  Long  Island  Sound. 
Then  I  think  the  next  trip  was  the  Italian  journey. 

Q.  The  Italian  journey  is  the  one  you  took  in  1910? — A.  It  is. 

Q.  Do  you  remember  how  that  trip  came  about  ? — A.  Mr.  Cannon 
had  this  place  near  Florence  that  he  was  always  very  anxious  for  mo 
to  see.  He  spends  every  spring  there — he  has  for  the  last  10  or  12 
years — and  for  a  good  many  years  we  had  talked  of  going  over  and 
visiting  him  there,  and  in  1910  the  time  seemed  promising,  and  he 
asked  us  to  go  and  we  went. 

Q.  How  was  the  invitation  extended  ? — A.  To  me  personally. 

Q.  By  letter  or  telegram  ? — A.  By  letter. 

Q.  I  show  you  a  letter  dated  March  20,  1910,  and  ask  you  if  that 
is  the  letter  extending  the  invitation  to  take  the  trip  to  Europe  in 
1910^ — A.  (After  examining.)   Yes;  it  is. 

Q.  Will  you  hand  it  to  the  Secretary  to  be  marked  ? 
•  Mr.  Manager  Clayton.  Let  us  see  it,  please. 

The  letter  was  examined  by  the  managers  qn  the  part  of  the  House. 

Mr.  Martin.  The  managers  having  read  the  letter,  we  now  offer  it 
in  evidence  and  ask  to  have  it  read. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  JJ. 

Nlw  Smyrna,  Fla..  March  20,  1910. 

D£AR  Elizabeth  :  For  several  years  I  have  hoped  the  time  would  come  when 
you  could  go  to  Italy  with  me  for  a  visit  at  my  place  there.  I  appreciate  that 
Judge  Archbald  can  not  leave  his  work,  and  I  understand  that  you  would  not 
wish  to  leave  him  nt  home;  but  it  eeems  to  me  if  he  can  not  leave  his  duties  he 
would  not  object  to  your  going  abroad  for  a  short  trip,  provided  you  could  take 
Hugh  or  some  lady  companion;  if  Hugh  could  be  detached  for,  say,  75  to  80 
days  from  present  work,  a  trip  to  Europe  would  add  to  his  knowledge.  I  have 
found  it  very  useful  for  Harry.  Now,  I  have  my  room  on  the  steamer  of 
Hamburg- American  Line  sailing  April  16  for  Cherbourg.  It's  a  very  big, 
modem,  slow  boat  with  every  comfort  und  so  large  few  people  ever  suffer 
illness.  If  you  and  Hugh  or  any  companion  you  select  can  go  with  me  as  my 
guests  from  New  York  to  Europe  >ind  back  to  New  York,  to  be  gone,  say,  80 
days  (returning  in  July),  it  would  ne  a  pi  eat  pleasure  to  me.  We  would  stay 
a  couple  oif  days  in  Paris  and  so  to  llorence  to  my  place  there,  and  little 
Journeys  would  be  made  in  Italy;  then,  if  you  and  whoever  was  with  you 
wished  to  travel  a  bit  before  returning,  it  would  be  arraoged.  You  need  not 
feel  any  responsibility  about  travel.  There  are  many  things,  however,  that 
you  would  wish  to  see  that  I  have  seen  or  do  nor  care  to,  and  you  would  be, 
with  your  companion,  independent  to  go  about  and  still  have  my  place  as  home. 
If  Hugh  can  not  go,  perhaps  Mrs.  Lalhrop  or  one  of  Rob's  girls  might,  or  you 
may  have  some  other  friend  to  take  with  you.  You  can  with  perfect  projiriety 
ask  who  you  choose  to  go  as  your  guest,  and  you  both  will  be  my  guests.  It  is  a 
simple  matter.  I  have  extended  this  s'lme  invitation  to  others,  who  accepted 
and  enjoyed  the  trip.  It's  not  necessary  to  go  Into  details  with  anybody,  except, 
of  course.  Judge  Archbald.  If  he  could  go,  that  would  be  better  yet.  Think 
this  over  seriously ;  it  seems  to  me  this  is  the  time  for  you  to  go  abroad  and 
store  away  in  your  mind  the  things  you  will  ree  and  enjoy  to  remember  as 

>ir»25  -S.  Doc.  1140,  62-3,  vol  2 0 
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years  go  by.  I  have  found  that  oue  can  do  things  if  they  "take  the  time  by 
forelock  "  and  Just  do  them.  I  shall  be  in  New  York  at  my  house  on  evening 
of  3d  April  and  stay  there  until  I  sail.  I  will  write  my  secretary  to  see  what 
can  be  done  about  rooms  on  the  ship,  so  in  case  you  can  go  they  can  be 
reserved.    I  do  hope  you  will  arrange  it. 

Yours,  faithfully,  H.  W.  Cannon. 

Q.  (By  Mr.  Martin.)  Mrs.  Archbald,  what  wat*  done  by  you  with 
reference  to  the  invitation  thus  extended  ? — A.  I  talked  it  over  with 
Mr.  Archbald  and  urged  him  very  strongly  to  go.  He  consulted  with 
friends  in  regard  to  liis  going,  who  urged  him  also,  and  finally  he 
decided  that  he  would  go,  and  I  wrote  Mr.  Cannon  to  that  effect. 

Q.  You  did  not,  of  course,  keep  a  copy  of  that  letter? — A.  I  did 
not 

Q.  (Producing  letter.)  I  show  you  a  letter  dated  at  Cocoa,  Fla., 
March  29,  1910,  and  ask  you  if  that  was  the  next  communication 
which  was  received  by  you  or  Judge  Archbald  from  Mr.  Cannon  with 
reference  to  the  European  trip? — A.  (Examining  letter.)  So  far  as  I 
know,  it  is. 

The  letter  was  handed  to  the  managers. 

Mr.  Martin.  We  offer  this  letter  in  evidence. 

The  President  pro  tempore.  Without  objection,  it  will  be  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  KK. 
[10  Wall  Streot,  New  York.l 

Cocoa,  Fla.,  March  29,  \910, 

My  Dear  Judge:  I  have  yours  of  25tli  March,  and  sent  you  a  telegram.  I  am 
very  glad  you  can  accept  my  invitation  on  your  own  account  and  on  Elizabeth's 
and  mine.  There  will  be  no  formality;  although  guests  of  mine  you  both  are 
expected  to  have  a  good  time  in  your  own  way  with  freedom  in  all  things. 
About  clothes,  I  usually  wear  on  shipboard  winter  flannels  and  outer  clothing, 
and  thick  overcoat  or  ulster,  none  of  them  new.  I  find  "fall  underflanuels ** 
about  the  thing  until  last  of  May  anywhere  In  Europe,  and  you  will  need  very' 
few  thin  clothes  unless  the  season  should  prove  exceptional.  I  usually  take  a 
couple  of  my  last  summer's  suits,  ordinary  dark  suits.  I  wore  full  dress  twice 
last  season.  What  we  call  Tuxedo  coat  is  used  a  great  deal ;  some  wear  it  on 
shipboard,  but  I  am  old-fashioned  and  stick  to  old  clothes  on  ship  as  a  rule. 
You  could  use  a  silk  hat  in  Paris,  but  it  is  not  necessary  unless  you  exi)ect  to 
pay  visits  of  ceremony.  You  can  always  buy  a  hat  if  needed.  Take  all  the 
luggage  you  need ;  it  is  no  trouble  to  me. 

I  am  leaving  for  New  York  Friday;  shall  arrive  there  Sunday  afternoon.  As 
I  telegraphed  you,  I  have  wired  my  secretary  to  secure  stateroom  for  you. 
I  shall  put  you  both  in  one  room,  and  look  forward  with  pleasure- to  our  trip 
together. 

Yours,  very  truly,  H.  W.  Canwon. 

Q.  (By  Mr.  Martin.)  Mrs.  Archbald,  who  was  the  person  desig- 
nated as  Hugh  in  the  first  letter? — A.  My  youngest  son. 

Q.  Who  was  the  Miss  Lathrop  ? — A.  A  cousin  of  mine. 

Q.  By  the  way,  how  old  was  Hugh  ? — A.  Twenty -nine. 

Q.  He  is  the  one  who  was  referred  to  as  the  friend  of  Mr.  Can- 
non's son  Harry? — A.  I  think  he  must  have  been.  I  do  not  recall 
just  what  you  refer  to. 

Q.  I  refer  to  a  sentence  in  the  letter  of  his,  if  I  correctly  remember 
it.    Who  was  the  Rob  referred  to  in  the  letter? — A.  My  brother. 

Q.  And  the  girl  would  be  one  of  his  daughters? — A.  One  of  his 
daughters. 
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Q.  Then  there  iivas  another  person  referred  to,  Miss  Lathrop. 
Who  was  she? — A.  My  cousin. 

Q.  After  the  receipt  of  this  letter  of  March  29,  did  you  have  any 
further  correspondence  with  Mr.  Cannon  with  reference  to  that 
trip? — A.  I  presume  so,  but  I  could  not  sav  positively.  I  doubtless 
did. 

Q.  (Producing  letter.)  I  show  you  a  letter  dated  April  5,  1910, 
and  I  ask  if  you  recollect  whether  that  was  the  next  letter  which  was 
received  by  your  family  with  reference  to  that  trip? — A.  (Examin- 
ing letter.)  1  could  not  at  all  tell  whether  it  was  the  next  letter,  but 
it  was  a  letter  that  was  received. 

The  letter  was  handed  to  the  managers. 

Mr.  Maktin.  We  offer  this  letter  in  evidence. 

The  President  pro  tempore.  Without  objection,  it  will  be  read. 

The  Secretarv  read  as  follows: 

IJ.^S.  S.  KxHiBiT  LL. 
[H.  W.  Cannon,  10  Wall  Street,  New  York.] 

•  April  5.  1910. 

My  Dear  Judge  :  Upon  returning  here  Sunday  night  from  the  South  I  found 
your  letter  of  March  29,  and  this  morning  I  have  yours  of  April  4.  Please  say 
to  Elizabeth  that  I  finally  received  her  letter  in  Florida  just  before  leaving  for 
the  North,  or  I  should  have  replied  to  It  before  this. 

I  was  under  the  impression  I  had  given  you  the  name  of  the  ship  in  one  of 
my  letters  to  you.  I  think  you  will  find  that  her  name  was  given  in  my  secre- 
tary's letter  to  Elizabeth.  The  name  of  the  ship  is  Kaiserin  Auguste  Victoria^ 
of  the  Hamburg'American  Line,  sailing  at  noon  on  April  16.  I  have  tickets  for 
you  both  for  an  excellent  room,  No.  236,  on  what  is  known  as  the  lower  prome- 
nade deck.  My  room  is  also  on  the  same  deck.  I  will  hand  you  or  Elizabeth 
the  passage  tickets  on  Thursday  or  Friday,  together  with  labels  for  your  bag- 
gage. 

I  think  you  are  wise  in  taking  quite  a  full  supply  of  clothing,  and  upon  con- 
sideration I  think  It  may  be  welt  for  you  to  take  a  frock  coat  and  silk  hat,  as 
very  likely  they  may  be  useful.  Perhaps  it  might  be  wise  to  put  a  Tuxedo  suit 
in  your  steamer  trunk. 

In  reply  to  your  Inquiry,  a  letter  of  credit  issued  by  any  of  our  solvent  banks 
or  trust  companies  or  express  companies  will  answer  your  purposes. 

You  can  make  arrangements  to  have  your  mail  forwarded  through  the  bank 
in  London  on  which  drafts  are  drawn  on  account  of  your  letter  of  credit,  if 
desired.  I  suggest,  however,  that  you  use  my  address  in  Florence  for  your 
family  and  friends.  Letters  addressed  as  follows  will  reach  you  when  in  Flor- 
ence and,  of  course,  will  be  promptly  forwarded  by  my  people  at  La  Doccla : 

"  Care  of  H.  W.  Cannon,  Villa  Doccia,  Flesole,  Florence,  Italy." 

I  presume  you  and  Elizabeth  will  have  at  least  two  large  trunks  for  hold  of 
ship  and  two  steamer  trunks  for  your  stateroom,  together  with  other  small 
luggage.  I  will  send  the  baggage  that  goes  into  hold  over  to  the  ship  on  Satur- 
day morning.  The  wagon  will  call  at  the  Chelsea  soon  after  9  a.  m.  (about  9.15 
in  the  morning).  I  suggest  that  you  and  Elizabeth  arrange  for  a  small  omnibus 
to  take  your  steamer  trunks  and  luggage  down  and  across  Twenty-third  Street 
Ferry  to  the  Hamburg-American  Pier,  from  which  the  ship  will  leave.  By  this 
arrangement  you  both  will  be  independent  as  to  time  of  starting,  and  you  can 
easily  find  your  way  to  the  stateroom.  I,  very  likely,  will  arrive  a  little  late,  as 
there  are  sure  to  be  matters  requiring  my  attention  Just  before  I  sail. 

All  the  necessary  arrangements  on  board  the  ship  have  been  made  for  seats 
nt  table  and  for. deck  chairs.  The  ship  is  one  of  the  largest  afloat  and  has  a 
great  many  modem  conveniences.  It  is  a  slow  ship,  in  spite  of  its  great  size. 
Many  people  who  are  not  good  sailors  are  able  to  cross  in  this  large,  slow  ship 
in  great  comfort. 

Yours,  very  truly,  H.  W.  Cannon. 
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Q.  (By  Mr.  Martin).  Did  you  make  arrangements  to  take  the 
trip,  and  did  you  take  tne  trip,  Mrs.  Archbald? — A.  I  did. 

Q.  Do  you  remember  the  date  of  sailing? — A.  I  am  afraid  I 
can  not.    April  16,  it  strikes  me. 

Q.  April  16,  1910?— A.  1910. 

Q.  You  remember  how  long  you  were  gone  on  the  trip? — A.  I 
think  we  came  home  the  second  week  in  July. 

Q.  Of  that  same  year? — A.  Yes. 

Q.  Had  you  ever  been  to  Europe  before? — A.  I  never  had. 

Q.  Had  the  judge  ever  been  to  Europe  before,  to  your  knowl- 
edge?— ^A.  He  had  not. 

Q.  So  that  this  was  the  first  trip  for  both  of  you? — A.  It  was. 

Q.  Was  there  any  special  reason  why  you  preferred  that  the 
judge  should  go  with  you  ? — A.  Yes. 

Q.  Will  you  tell  us  briefly  what  it  was? — A.  It  has  been  very 
difficult  for  a  long  term  of  years  for  me  to  go  about  alone,  and  Mr. 
Archbald  could,  of  course,  be  of  more  assistance  to  me  and  make  the 
journey  much  more  comfortable  for  me  than  any  other  person  pos- 
sibly could.    At  the  same  time  I  would  be  less  care  to  Mr.  Cannon. 

Q.  Without  going  into  the  particulars,  several  years  ago  you  had 
quite  a  severe  illness? — A.  Yes. 

Q.  And  since  then  you  have  more  or  less  depended  upon  the 
ministrations  of  your  husband,  Judge  Archbald? — A.  Yes;  I  have. 

Q.  So  that  was  one  of  the  particular  reasons  why  you  preferred 
that  he  should  make  the  trip  with  you  rather  than  other  members 
of  your  family? — A.  It  was  a  very  strong  reason.  I  was  very 
anxious  that  he  should  have  the  pleasure,  and,  of  course,  it  added 
to  my  pleasure  as  well  as  my  comfort  that  he  should  go  with  me. 

Q-  Was  there  anything  unusual  in  the  invitation  which  you  ac- 
cepted from  Mr.  Cannon  ? — A.  There  was  not. 

Mr.  Martin  (to  the  managers).  Cross-examine. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Manager  Clayton.  We  have  no  questions  to  ask. 

Mr.  Simpson.  Judge  Archbald,  will  you  take  the  stand,  please. 

Eobert  W.  Archbald,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Simpson.)  When  and  where  were  you  born? — A.  I 
was  born  in  Carbondale  City,  Pa.,  about  16  miles  from  Scranton.  I 
went  to  Scranton  when  I  was  a  boy  about  8  years  old,  and  I  have  lived 
there  ever  since. 

Q.  When  were  you  born  ? — A.  I  was  born  on  the  10th  of  Septem- 
ber, 1848,  being  now  in  my  sixty-fifth  year. 

Q.  When  were  you  admitted  to  the  bar? — A.  In  September,  1873 

Q.  And  when  did  you  first  go  upon  the  bench? — A.  I  am  be- 
ginning to-day  my  twenty-ninth  year  as  a  judge. 

Q.  Will  you  tell  us,  please,  of  what  courts  and  what  length  of  time 
in  each  court  very  briefly? — A.  I  was  elected  to  the  State  court  as 
additional  law  judge  of  the  forty-fifth  judicial  district  of  Pennsyl- 
vania m  November,  1884,  and  I  became  president  judge  of  that  court 
by  seniority  of  commission  about  three  years  afterwards.  I  was 
reelected  to  the  same  position  for  another  term  of  10  years  in  Novem- 
ber, 1894,  and  I  was  serving  in  that  capacity  when  the  middle  dis- 
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trict  of  Pennsylvania  was  newly  created,  and  I  received  the  appoint- 
ment of  district  judge  of  that  district  as  a  recess  appointment  by 
President  McKinley  m  March,  1901.  I  was  confirmed  by  the  Senate, 
ray  name  being  sent  in  by  President  Roosevelt  in  Decembler  following, 
and  I  remained  in  that  position  until  I  was  appointed  to  the  Com- 
merce Court  in  December,  1910,  being  confirmed  by  the  Senate  in 
January,  1911.  I  was  sworn  in  on  the  1st  of  February,  1911,  and  I 
have  been  in  that  position. 

Q.  What  was  the  size  of  the  middle  district  of  Pennsylvania? — A. 
There  are  32  counties  in  the  middle  district  of  Pennsylvania,  the 
majority  of  them  taken  from  the  western  district  and  a  few  taken 
from  the  eastern  district.  Together  they  comprise  probably  one- 
half,  or  nearly  one-half,  in  extent  of  the  territory  of  the  whole  State. 

Q.  What  did  your  family  consist  of  at  the  time  you  were  Federal 
judge  and  what  were  the  ages  of  its  members? — A.  I  had  my  wife 
and  three  children — my  oldest  son,  who  is  here  before  the  Senate,  my 
daughter,  and  my  younger  son. 

Q.  Will  you  tell  us  just  brieflv  what  their  age??  were  in  1901? — ^A, 
In  1901? 

Q.  Yes;  in  1901,  when  you  first  went  on  the  district  bench,  and 
tell  us  what  their  ages  are  now  ? — A.  My  oldest  son  was  35  and  my 
daughter  was  33  or  nearly  33,  and  my  youngest  son  was  going  on  30. 

Q.  When  was  it  that  tney  were  these  particular  ages^ — A.  When 
I  took  my  position  as  Federal  judge. 

Q.  You  mean  in  1901?— A.  In  1901. 

Q.  That  is  11  years  ago? — A.  Yes. 

Mr.  Simpson.   Your  son  says  you  are  10  yeart  off  on  time,  and  I 
should  judge  from  his  looks  that  that  is  probably  so. 
•    [To  the  witness.]  How  long  liave  you  knownEdward  J.  Williams? 

The  Witness.  I  have  known  him  for  some  time  in  a  general  way; 
I  suppose  a  dozen  years. 

Q.  (By  Mr.  Simpson.)  How  long  prior  to  the  time  of  the  begin- 
ning of  the  negotiations  for  the  Katydid  culm  dump  did  he  come  to 
your  office? — A.  Possibly  beginning  a  couple  of  years  before  that 
he  would  come  there  I  should  say  once  in  a  while.  He  might  come 
there  once  in  a  couple  of  months,  perhaps. 

Q.  And  after  these  negotiations  commenced  how  often  would  you 
see  him  ? — A.  He  would  come  there  as  much  as  once  a  week. 

Q.  When  did  you  first  see  the  Katydid  culm  dump? — A.  I  first 
saw  the  Katydid  culm  dump  long  after  these  proceedings  had  been 
begun,  in  August  of  last  summer. 

Q.  You  mean  August,  1912?— A.  Of  1912. 

Q.  Will  you  tell  us,  please,  as  succinctly  as  you  can,  all  that  hap- 
pened, so  far  as  you  were  concerned,  in  relation  to  that  dump? — A. 
Some  time  in  the  early  spring  of  1911  Mr.  Williams  came  to  me  and 
spoke  about  this  Katydid  culm  dump.  He  mentioned  the  fact  that 
tnere  was  a  sort  of  double  or  confused  interest;  that  it  had  been  made 
in  the  operations  of  Messrs.  Robertson  &  Law ;  that  Mr.  Robertson 
and  Mr.  Law — ^Mr.  Robertson  succeeding  to  the  firm— had  secured 
title  in  it ;  that  there  was  also  a  claim  of  title  by  the  Hillside  Coal  & 
Iron  Co.,  under  whom  Messrs.  Robertson  &  Law  had  operated.  He 
thought  that  Mr.  Robertson  would  give  an  option  upon  it,  and  that 
if  an  option  could  also  be  secured  from  the  Hillside  Coal  &  Iron  Co. 
that  would  unite  both  or  all  interests,  and  the  property  could  be  sold 
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and  something  made  out  of  it.  He  stated  that  the  dispute  between 
Robertson  and  the  Hillside  Coal  &  Iron  Co.  had  been  submitted  to 
counsel  for  the  Hillside  Coal  &  Iron  Co.,  Mr.  Willard,  who  is  now 
dead,  and  that  Mr.  Willard  had  sustained  the  claim  of  Mr.  Robert- 
son. He  said  he  thought  that  Mr.  Robertson's  interest  could  be  pro- 
cured for  $3,600,  and  an  option  obtained  on  that.  Later  on  he  in- 
formed me  that  Mr.  Robertson  was  prepared  to  give  an  option  for 
that  amount  verbally. 

Then  the  matter  of  securing  the  Hillside  Coal  &  Iron  Co.'s  interest 
came  up.  I  think  I  first  talked  with  Capt.  May  over  the  telephone 
with  regard  to  it  and  asked  him  about  it.  I  received  sufficient  en- 
couragement from  him,  although  I  can  not  tell  exactly  what  he  said 
upon  that  occasion,  to  address  a  letter  to  him.  My  impression  is 
that  he  suggested  that  I  should  address  a  letter  to  him  for  the  pur- 
pose of  bringing  the  matter  to  a  head.  I  accordingly  did  write  h 
letter  asking  him  whether  the  Hillside's  interest  could  be  purchaseil 
and  at  what  price.  That  letter  has  been  produced  here  and  offered 
in  evidence.  I  think  that  was  not  sent  through  the  mail,  but  that 
Mr.  Williams  took  it,  and  the  reascn  of  that  was  for  the  purpose  of 
getting  a  speedier  answer  with  regard  to  it.  That  is  my  remem- 
brance now. 

In  response  to  that  letter  and  what  immediately  followed  after 
that,  I  do  not  remember  with  perhaps  as  much  clearness  as  I  ought, 
but  i  do  know  that  I  talked  with  Capt.  May  about  it  two  or  three 
times.  I  understood  from  him  that  the  matter  would  be  disposed 
of  at  a  subsequent  date  when  Mr.  Richardson,  the  vice  president  of 
the  company,  was  to  be  in  Scranton,  and  was  going  to  look  over  the 
property.  The  date  which  he  fixed  came  and  I  did  not  hear  any- 
thing from  him.  I  frequently  met  Capt.  May  on  the  strecrts  of 
Scranton,  because  he  lives  within  a  block  of  where  I  do,  above  me, 
and  goes  back  and  forth  to  his  business  by  mv  house.  My  remem- 
brance is  that  I  did  meet  him  in  that  way  and  asked  him  about  the 
conclusion  of  the  matter.  It  dragged  on,  however,  for  some  time 
without  anything  definitely  being  said  about  it. 

Q.  Just  go  on,  please. — A.  In  July  I  was  going  down  to  New 
York.  I  was  assigned  by  the  chief  justice  to  assist  in  the  trial  of 
criminal  cases  in  that  city,  and  I  spent  practically  all  of  July  in 
attendance  on  those  duties. 

Mr.  Williams,  in  talking  over  the  submission  of  the  question  of 
the  conflicting  interests  in  this  dump  to  Judge  Willard,  had  also 
spoken,  as  I  remember,  of  the  matter  having  been  passed  on  to  Mr. 
Brownell,  counsel  of  the  Erie  Railroad  and  of  the  Hillside  in  New 
York  City.  I  had  met  Mr.  Brownell  in  May  of  last  year,  when  there 
was  argued  before  the  Commerce  Court  what  is  sometimes  spoken  of 
as  the  Sugar  Refinery  case  and  sometimes  spoken  of  as  the  Light- 
erage case.  My  remembrance  is  that,  actmg  upon  that  idea,  which 
Mr.  Williams  had  stated,  and  the  matter  dragging  along  considerably 
without  any  definite  answer  from  Capt.  May,  I  concluded  to  see 
whether  I  could  expedite  in  any  way  the  disposition  of  the  case. 

Q.  Before  you  go  any  further  I  want  to  fix  two  items  right  at 
that  point  if  I  can.  Did  you  say  anything  to  Mr.  Brownell  about 
the  matter  at  the  time  you  got  acquainted  with  him  in  Mav  ? — A.  Not 
at  all. 
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Q.  Did  you  know  at  that  time  that  Mr.  Willard's  opinion  had  been 

Eassfd  on  to  Mr.  Brownell? — A.  I  could  not  say.  I  really  do  not 
now.  I  think  I  did,  because  I  think  that  was  mentioned  at  the 
same  time  by  Mr.  Williams  that  he  spoke  of  Judge  Willard  having 
given  an  opinion  upon  the  subject 

Q.  Just  go  on  and  take  up  the  story  where  I  interrupted  you.  1 
wanled  to  fix  that  point. — A.  Mr.  Robertson  was  getting  restive. 
There  was  no  definite  arrangement  with  Mr.  Robertson  except  ver- 
bally at  that  time.  He  had  said  that  he  would  take  a  definite  sum, 
but  still  I  was  anxious  to  have  the  matter  brought  to  a  head  in  some 
Avay.  I  therefore  wrote  to  Mr.  Brownell  asking  for  an  appointment 
in  New  York.  That  appointment  was  made,  I  think  fixed  by  letter, 
for  the  4th  of  August,  that  being  the  day  I  was  to  be  in  New  York  in 
attendance  upon  my  duties  in  regard  to  the  trial  of  the  cases  there. 
1  saw  Mr.  Brownell  upon  that  date  at  his  office  and  I  told  him — ^if 
you  wish  me  to  go  on 

Q.  Just  go  right  on,  please. — A.  I  told  Mr.  Brownell  as  the  reason 
for  coming  there  that  there  was  this  conflict  of  title  about  the  Katydid 
dum]\  Of  course,  I  mentioned  first  that  I  had  come  there  to  see 
him  with  regard  to  the  Katydid  dump ;  that  I  had  asked  Capt.  May 
whether  the  Hillside  Co.  was  willing  to  sell  its  interest,  and  that  it 
seemed  difficult  to  get  a  response  from  him.  I  wanted  to  see  whether 
the  matter  could  be  expedited  in  any  way.  I  told  him  that  I  under- 
sto(Kl  the  diversified  titles  and  the  complicated  titles  or  interests  had 
been  submitted  not  only  to  Judge  Willard,  the  local  counsel,  but  also 
had  been  submitted  to  him.  I  gave  that  as  the  reason  for  coming  to 
see  him.  He  told  me  that  he  himself  had  nothing*  to  do  with  thai, 
and  also  that  it  was  not  so  about  his  having  passed  upon  the  title, 
but  that  the  matter  was  to  be  disposed  of  by  Mr.  Richardson,  the  first 
vice  president  of.  the  company,  I  think.  I  was  not  acquainted  with 
Mr.  Richardson.  He  said  he  would  introduce  me,  and  he  did  take  me 
to  and  introduced  me  to  Mr.  Richardson.  I  then  had  a  conversation 
with  Mr.  Richardson  somewhat  similar  to  that  which  I  had  with  Mr. 
Brownell.  I  told  him  at  the  outstart  that  I  was  not  there  to  try  to 
do  anything  over  Capt.  May's  head ;  that  I  recognized  that  the  matter 
was  to  be  disposed  of  by  what  Capt.  May  would  recommend ;  that  I 
did  not  come  there  to  influence  the  decision  with  regard  to  it,  but 
simply  to  expedite  it  and  try  to  get  the  matter  brought  to  a  con- 
clusion ;  that  the  matter  had  been  brought  up  to  Capt.  May  some  time 
in  March — it  was  then  August — and  that  if  the  property  was  going 
to  be  disposed  of  I  should  like  to  know  it,  and  if  it  was  not  going  to 
be  disposed  of  I  should  like  to  know  it.  That  was  the  substance  of 
the  conversation  that  I  had  with  Mr.  Richardson. 

Q.  Then  what  happened  after  that  in  regard  to  the  matter? — 
A.  Mr.  Richardson  said,  as  I  remember,  that  he  would  take  it  up 
again  with  Capt.  May,  and  that  there  would  be  some  disposition  of 
it  one  way  or  the  other.  Whether  I  went  back  and  thanked  Mr, 
Brownell  or  whether  I  saw  him  again  on  that  occasion  I  do  not  quite 
remember.  I  think  very  likely  that  I  went  back  to  his  office  and  said 
"Good  day"  to  him,  and  there  may  have  some  things  passed  be- 
tween us  there.  Then  I  went  home.  About  three  weeks  after  that 
Capt.  May  was  going  by  my  house.    I  met  him.     He  stopped  me 
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and  he  said  that  the  company  had  practically  decided  to  sell  their 
interest. 

Q.  Where,  relatively  to  your  house,  does  Capt,  Majr  live? — A.  He 
lives  a  block  and  a  half,  I  may  say,  above  my  house  m  Scranton. 

Q.  And  does  he  pass  your  house  in  going  to  and  from  the  rail- 
road?— A.  I  think  I  have  already  stated  that  he  frequently  goes  by 
.  my  house ;  I  should  say  every  noon.    I  think  it  was  about  at  the  noon 
hour  that  I  met  him. 

Q.  Go  on,  then,  and  take  the  story  up,  please. — A.  He  told  me  that 
I  should  send  Mr.  Williams  to  him.  I  got  hold  of  Mr.  Williams  and 
sent  him  up.  Mr.  Williams  brought  back  from  there  the  letter, 
which  has  been  put  in  evidence,  in  which  Capt.  May  said  he  would 
recommend  a  sale  at  $4,500  of  the  interest  of  tJie  Hillside. 

Q.  That  is  Exhibit  No.  2,  page  139.  What  was  done  after  that?— 
A.  The  next  thing  was  to  get  Mr.  Robertson's  option  in  proper  shape, 
so  that  the  whole  property  would  be  within  the  control  of  Mr.  Wil- 
liams and  myself.  Mr.  Williams  brought  Mr.  Robertson  to  my  office. 
I  there  drew  up  the  agreement,  and  had  Mr.  Rrobertson  sign  it,  in 
which  he  gave  an  option  for  $3,600  on  the  interest  of  Robertson  & 
Law  in  the  Katydid  dump.  I  think  the  option  was  to  run  for  60 
days.     I  witnessed  that  option.    That  option  is  in  my  handwriting. 

Q.  What  became  of  it  after  it  was  executed  and  witnessed? — 
A.  It  was  given  to  Mr.  Williams. 

Q.  Go  on,  please. — A.  Well,  after  that  came  the  question  of  dis- 
posing of  the  Katydid  dump.  The  very  first  thing  I  asked  Mr. 
Williams  when  he  came  with  the  Katyaid  dump  to  me  was  with 
regard  to  the  possibility  of  disposing  of  it.  I  wanted  to  know  what 
could  be  done  about  it.  He  suggested  several  parties  who  would  be 
likely  to  be  interested  to  buy.  Among  others,  he  spoke  of  an  elec- 
tric light  company  in  Pittston,  a  city  about  9  miles  from  Scranton, 
and  the  electric  railway  there.  He  also  spoke  of  what  we  know  as 
the  Laurel  Line,  of  which  Mr.  Conn  is  the  manager.  The  next  thing 
I  think  he  told  me  was  that  he  had  been  to  see  Mr.  Conn,  and  that 
he  had  an  appointment  with  Mr.  Conn  to  take  him  up  to  the  Katy- 
did culm  dump,  which  was  about  a  mile,  I  think,  from  a  little 
station  called  Moosic,  on  the  Laurel  Line.  It  was  a  hot  July  day — 
no;  it  must  have  been  in  September  when  that  happened.    I  did  not 

fo  along.  He  reported  that  he  had  taken  Mr.  Conn  there ;  that  they 
ad  haa  a  discussion  over  it ;  and  that  nothing  had  been  arrived  at. 
Later  on  I  saw  Mr.  Conn  myself.  He  told  me  that  Mr.  Williams's 
ideas  with  regard  to  the  value  of  the  dump  were  very  much  ex- 
aggerated, and  that  he  did  not  believe  that  he  could  make  any  deal 
or  make  any  arrangement  with  Mr.  Williams ;  that  possibly  lie  and 
I  could  talk  it  over  with  success.  I  then  fixed  a  time  when  Mr. 
Williams  and  Mr.  Conn  could  be  together  at  my  office.  They  came 
to  my  office,  and  we  discussed  it.  Mr.  Conn  said  that  he  would  not  be 
willing  to  make  any  arrangement  about  buying  the  dump  except 
upon  a  royalty  basis ;  that  he  might  be  persuaded  to  do  that.  We 
talked  over  the  question  of  what  royalty  he  would  be  willing  to  pay, 
and  I  told  him  that  I  had  understood  that  he  had  offered  some  41 
cents,  I  think  it  was,  for  a  culm  dump  at  Richmondale  that  I  knew 
of.  He  acknowledged  that,  but  he  stated  that  that  was  a  better 
dump.  It  was  finally  suggested  that  30  cents  possibly  would  be 
what  he  would  be  willing  to  pay.    He  also  said  that  he  would  recom- 
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mend  a  cash  payment  on  account  of  the  royalties.  The  final  out- 
come of  our  talk  there  was  that  I  should  submit  a  proposition  to 
him  in  writing  embodying  our  talk;  and  that  I  did.  That  letter^ 
I  think,  has  been  producedhere  and  put  in  eyidence.  I  offered,  then, 
on  behalf  of  Mr.  Williams  and  myself  to  sell  him  the  Katydid  dump 
on  a  royalty  basis  of  30  cents  a  ton,  and  he  was  to  pay  down  $10,000. 

Q.  What  followed  the  sending  of  that  letter? — A.  I  had  one  or 
two  more  talks  with  him;  I  forget  just  when.  I  remember,  how- 
eyer,  going  to  his  office  in  the  Laurel  Line  station  and  talking  there 
with  him  about  it,  when  he  told  me  that,  after  talking  the  matter 
oyer  with  the  president,  I  think,  of  the  company,  he  had  concluded 
that  they  had  got  to  be  at  some  expense  in  connection  with  handling 
this  dump,  and  that  they  were  not  willing  to  pay  more  than  27^ 
cents.  He  thought,  howeyer,  that  at  that  figure  the  transaction 
could  be  put  through.  After  talking  the  matter  oyer  with  Mr. 
Williams,  I  saw  Mr.  Conn  again,  and  agreed  that  we  would  dispose 
of  it  upon  that  basis.  Then  a  contract  was  drawn  up.  I  drew  the 
contract;  and  I  think  that  also  has  been  put  in  eyidence. 

Q.  There  is  a  contract  here,  Exhibit  22,  dated  —  day  of  Decem- 
l>er,  1911,  by  and  between  yourself  and  Mr.  Williams  and  the  Erie 
&  Wyoming  Valley  Railroad  Co.  Is  that  the  one  to  which  you 
refer? — A.   i es. 

Q.  That  is  foimd  on  page  288. — A.  I  drew  that  agreement  in  ac- 
cordance with  the  conyersation  which  Mr.  Conn  and  I  had  had  and 
inyolving  also  some  details — I  haye  not  mentioned  all — that  were 
necessary  in  order  to  make  a  working  agreement.  I  sent  that  to  Mr. 
Conn  to  look  oyer,  after  I  had  drawn  it  up.  I  arranged  in  that 
agreement,  as  you  will  see,  that  Mr.  Williams's  interest  should  be 
paid  to  him  separately,  and  that  ir^  interest,  which  was  one-half, 
should  be  paid  to  me  separately.  Then  we  met  together  upon  the 
specified  time,  or  at  least  I  think  I  then  notified  Capt.  May  either  by 
telephone  or  by  letter — ^I  am  not  sure  which — with  regard  to  this 
disposition.  In  the  letter  in  which  Capt.  May  said  that  he  would 
recommend  selling  this  property,  or  their  interest,  for  $4,500  he  had 
said  that  the  purchaser  must  be  acceptable  to  his  company.  There- 
fore I  felt  called  upon,  of  course,  to  notify  him  to  see  whether  the 
Laurel  Line  would  be  acceptable.  I  found  out  from  him  that  the 
company  would  be  acceptable  to  him.  I  think  Mr.  Conn  had  also 
himself  seen  Capt.  May  and  found  that  that  was  the  case. 

Then  we  met  to  close  the  matter  at  the  office  of  Mr.  Conn's  attor- 
neys, Messrs.  Welles  &  Torrey,  and  also,  I  thiiik  prior  to  that,  at 
Judge  Knapp's  office.  Judge  Knapp  representing  the  Hillside.  I 
guess  there  was  where  we  first  went,  before  we  went  to  Messrs.  Welles 
&  Torrey,  because  when  we  came  to  discuss  the  matter  there  at  Judge 
lOiapp's  we  found  that  I  had  relied  a  little  too  much  upon  things 
btraigntening  themselves  out  in  a  way  that  they  did  not  do.  I  found 
that  all  that  the  Hillside  Coal  &  Iron  Co.  would  agree  to  dispose  of 
was  the  interest  of  the  Hillside  Coal  &  Iron  Co.,  and  that  they  par- 
ticularly would  make  no  assurance  with  regard  to  the  interest  of  the 
Eyerhart  estate  or  the  Eyerhart  heirs.  That  is  a  yery  complicated 
matter^  but  if  you  desire  me  to  do  so  I  will  go  on  and  explain  about  it. 

Q.  Just  let  us  know,  was  that  the  first  you  knew  of  the  complica- 
tions in  the  title?— A.  Well,  I  can  hardly  say  that  was  the  nrst  I 
knew,  of  the  complications  of  the  title.    It  was  the  first  time  I  real- 
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ized  that  there  were  complications  with  regard  to  the  Everhart  inter- 
est in  the  title  that  might  prevent  a  sale  and  which  eventually  did 
prevent  a  sale. 

Q.  What  did  you  do,  if  anything,  in  the  endeavor  to  straighten 
out  those  complications  that  you  then  became  acquainted  with? — A. 
As  I  say,  the  Hillside  would  only  dispose  of  their  interest,  and 
Messrs.  Welles  &  Torrey  immediately  saia  that  the  Everhart  interest 
was  of  such  substance  that  they  could  not  recommend  a  sale  with 
that  understanding  unless  it  was  taken  care  of  in  some  way.  There 
were  two  or  three  ways  suggested  of  taking  care  of  it,  but  none  of 
them  seemed  to  be  practicable.  The  matter  then  was  dropped  practi- 
cally for  the  time  being  in  an  effort  to  see  what  could  be  done  to 
obtain  the  Everhart  interest. 

If  I  might  be  permitted  to  explain  my  idea  about  closing  this 
matter  with  the  Hillside  and  in  that  way  getting  what  I  thought 
would  be  a  sufficient  title,  I  would  make  an  explanation.  It  involves 
a  little  law  as  well  as  some  facts.  I  knew  that  this  culm  dump  had 
been  made  from  a  coal  property  which  was  jointlv  owned,  one-half 
by  the  Hillside  Coal  &  Iron  Co.  and  the  other  hair  by  parties  whom 
I  will  designate  for  the  moment  as  the  Everhart  estate,  or  the  Ever- 
hart interests  generally.  The  coal  had  been  mined  by  the  Hillside 
under  an  arrangement — I  did  not  find  out  the  particulars  of  that 
until  we  were  together  at  Judge  Knapp's  office  m  which  that  was 
stated — and  the  Hillside  Coal  &  Iron  Co.  had  mined  out,  as  co-owrier 
with  the  Everhart  estate,  accounting  to  them  for  their  portion  of  the 

! property  entirely  on  a  royalty  basis,  paying  the  Evernart  people  a 
lalf  royalty,  or  a  royalty  on  half  or  the  quantity,  whichever  you 
please. 

That  had  been  going  on,  as  I  understand,  since  1874,  without  any 
definite  writing  or  any  lease.  It  all  depended  upon  a  letter  written 
by  Mr.  Edward  P.  Darling,  long  since  dead,  to  the  Hillside  Coal  & 
Iron  Co.,  and  that  letter  had  been  lost.  It  is  upon  that  insecure 
basis  that  the  whole  matter  of  the  Hillside's  operations  rested.  The 
Hillside,  on  the  other  hand,  had  undertaken  to  lease  a  part  of  this 
property  with  also  a  portion  of  an  adjoining  property,  in  which  the 
Everharts  had  no  interest,  to  Robertson  &  Law,  also  on  a  royalty 
basis;  and  Robertson  &  Law  had  paid  royalty  to  the  Hillside  Coal 
&  Iron  Co.,  and  the  Hillside  Coal  &  Iron  Co.  had  accounted  for  that 
royalty,  as  I  understand,  to  the  Everhart  people  for  their  share. 
That  had  been  going  on  for  some  time,  until  the  breaker  of  Robert- 
son &  Law  had  burned  down.  Robertson  &  Law  had  also  at  that 
time,  I  believe,  a  washery,  and  were  washing  the  Katydid  culm 
bank  under  a  similar  arrangement. 

To  explain  a  little  further  about  the  legal  matter,  I  assumed  that 
the  Hillside  Coal  &  Iron  Co.  and  Messrs.  Robertson  &  Law  would 
have  a  right  to  dispose  of  this  dump,  regardless  of  the  Everhart  in- 
terests, if  they  were  willing  to  do  so — that  is  to  say,  Messrs.  Robert- 
son &  Law  in  making  this  culm  bank  could  have  disposed  of  every 
ton  of  coal  in  it  without  any  further  accounting  than  they  did  make 
to  the  Hillside  Coal  &  Iron  Co.  under  their  lease  arrangement;'  and 
if  they  could  do  that  when  the  coal  was  being  mined,  as  a  lawyer,  I 
concluded  that  they  could  do  that  even  though  they  had  put  it  aside 
temporarily  in  this  dump,  if  you  please,  until  they  wished  to  dispose 
of  it.     I  understood  also  that  Robertson  &  Law  had  never  aban- 
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doned  their  claim  there;  that  even  after  the  washery,  which  they 
built,  had  burned  down,  they  kept  their  scales  there  and,  from  time 
to  time,  had  sold  off  a  few  tons  of  coal.  To  use  the  expression  of  the 
law,  they  "  kept  their  flag  flying  there  "  and  kept  their  claim.  It 
was  my  idea  that,  so  far  as  the  Everharts  were  concerned,  Robertson 
&  Law,  having  accounted  for  what  we  know  as  the  larger  sizes  or 
prepared  sizes  to  the  Everhart  interest,  in  the  mining  of  the  coal 
themselves  they  had  full  liberty,  authority,  and  legal  power  to  dis- 
pose of  this  refuse  dump  without  further  accounting  to  them;  and 
if  they  sold  their  interest,  if  they  sold  the  dump,  they  sold  a  clear 
title  to  it,  or  a  clear  title  except  so  far  as  Robertson  &  Law  were 
concerned ;  and  that  title  was  in  the  option  which  Mr.  Robertson  had 
signed.  But  Messrs.  Welles  &  Torrey  did  not  look  at  it  in  that  way, 
and,  as  I  have  said,  they  advised  Mr.  Conn  that  he  would  not  be 
secure  in  taking  the  property  without  some  further  assurance  with 
regard  to  the  Everhart  interest.  I  thereupon  started  in  to  see  what 
I  could  do  about  getting  in  the  Everhart  interest. 

Q.  What  did  you  do? — A.  I  found  that  the  Everhart  interest  was 
quite  a  complicated  one.  They  seemed  to  have  divided  it  into 
twenty-fourths.  The  interest  in  the  property  of  the  Hillside  was 
twelve  twenty-fourths;  there  were  six  twenty- fourths  undivided  be- 
longing to  the  E.  &  G.  Brooke  Co.,  of  Birdsboro,  Pa.,  which  left  six 
twenty-fourths,  five  twenty-fourths  of  which  belonged,  as  I  now  re- 
call, to  James  Everhart  or  the  James  M.  Everhart  estate.  That 
estate  was  represented  by  a  gentleman  by  the  name  of  Heckel,  a 
witness  who  has  been  here  upon  the  stand.  The  other  one  twenty- 
fourth  belonged,  if  I  get  the  names  right,  to  the  John  T.  Everhart 
estate,  and  the  John  T.  Everhart  estate  was  divided  up  into  ramifica- 
tions which  I  am  not  at  this  time  able  to  follow ;  but  among  others 
was  the  interest  of  Mi-s.  Holden,  wife  of  Mr.  C.  P.  Holden,  who  was 
a  witness  here  on  Saturday.  I  got  Mr.  Heckel  to  come  to  my  office 
and  I  talked  with  him  in  regard  to  getting  that  interest.  I  offered 
him  $500  for  the  Everhart  interest  which  he  represented,  and  I  also 
wrote  a  letter  to  the  E.  &  G.  Brooke  Co.  offering  them  $500  for  their 
interest. 

Q.  Did  you  keep  a  copy  of  that  letter? — A.  Mr.  Heckel  was  to 
write  to  the  different  parties,  with  whom  he  was  in  communication, 
to  see  whether  they  would  accept  that  offer.  Mr.  Heckel  was,  as  I 
assumed,  the  proper  party  to  do  this,  because  it  was  to  him  that  the 
Hillside  Coal  &  Iron  Co.  paid  the  royalty  which  was  due  to  the  Ever- 
harts, or  to  that  portion  of  the  Everharts  that  he  represented,  and 
every  month  he  sent  around  the  checks  to  the  different  people,  and 
therefore  knew  them  and  was  in  communication  with  them. 

Q.  Were  your  offers  accepted? — A.  The  offers  were  not  accepted. 
The  Brooke  people  wrote  me  a  letter — I  do  not  know  whether  or  not 
it  has  been  offered  in  evidence ;  I  have  it  here — under  date  of  Decem- 
ber 13.  1911,  in  answer  to  my  letter. 

Mr.  Simpson.  I  will  hand  the  letter  to  Mr.  Manager  Clayton,  and 
while  the  judge  is  looking  it  over  I  will  ask  the  witness  what  hap- 
pended  in  relation  to  the  Brooke  matter  afterwards. 

The  Witness.  I  got  another  letter  from  them. 

Q.  Have  you  that  letter  with  you  ? — A.  I  did  not  write  them  again, 
but  I  got  a  second  letter  from  them  after  they  had  looked  into  the 
matter,  and  that  is  the  letter  which  I  now  produce. 
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Mr.  Simpson.  I  will  also  hand  that  letter  to  Mr.  Manager  Claytiin. 
Mr.  President,  I  offer  these  letters  in  evidence  and  ask  that  they 
may  be  marked  and  read  by  the  Secretary  at  this  time. 
Mr.  Manager  Clayton.  There  is  no  objection,  Mr.  President. 

The  Secretary  read  the  letters,  marked  "  U.  S.  S.  Exhibit  MM  ^ 
and  "  U.  S.  S.  Exhibit  NN,"  respectively,  as  follows : 

U.  S.  S.  Exhibit  MM. 

[Bdward  Brooke,  president ;  George  Brooke,  jr.,  secretary ;  Robert  E.  Brooke,  treasurer. 
The  R  &  6.  Brooke  Iron  Co.,  manufacturers  of  basic,  foundry,  and  gray  forge  pig  iron, 
Anchor  brand  iron  and  steel  cut  nails,  muck  bars,  scrap  bars,  skelp.  All  -agreements 
are  contingent  upon  strikes,  accidents,  delay  of  carriers,  and  other  causes  beyond  our 
control,  prices  subject  to  change  without  notice.  Address  all  communications  to  the 
company.] 

BiRDSBORO,  Pa.,  December  IS,  1911. 
Hon.  R.  W.  Abchbald,  Scranton,  Pa. 

Dear  Sib:  We  nre  in  receipt  of  your  faror  of  the  12th  in  reference  to  the 
six  twenty-fourths  interest  we  have  in  what  is  known  as  "  lot  46,"  which  is  op- 
erated by  the  Hillside  Coal  &  Iron  Co.,  and  In  reply  would  state  that  we  appre- 
ciate very  much  your  offer  of  $500.  and  will  take  the  matter  up,  and  If  the 
same  appears  interesting  i^ill  advise  you. 

Very  resi>ect fully.  B.  &  G.  Brooke  Land  Co. 

D.  Owen  Brooke, 

Assifttant  Treasurer. 


U.  S.  S.  Exhibit  NN. 

[Edward  Brooke,  president;  George  Brooke,  Jr.,  secretary;  Robert  E.  Brooke,  treasurer. 
The  £.  &  6.  Brooke  Iron  Co.,  manufacturers  of  basic,  foundry,  and  gray  forge  pig  Iron, 
Anchor  brand  iron  and  steel  cut  nails,  muck  bars,  scrap  bars,  skelp.  All  agreements 
are  contingent  upon  strikes,  accidents,  delay  of  carriers,  and  other  causes  beyond  our 
control.  Prices  subject  to  change  without  notice.  Address  all  communications  to  tb« 
company.] 

BiRDSBORO,  Pa.,  December  22,  1911. 
Hon.  R.  W.  AjtCHBALD.  Scraniont  Pa. 

Dear  Sir:  In  further  reply  to  your  favor  of  the  12th  in  reference  to  our 
interest  in  a  culm  bank  in  the  neighborhood  of  Dupont,  Pa.,  beg  to  state  that  if 
you  would  make  us  an  offer  of  |2,000  cash  and  an  additional  consideration  of 
30  cents  i)er  ton  for  all  sizes  above  pea  which  may  be  discovered  in  washing^ 
the  same  would  be  presented  to  the  proper  parties  for  consideration. 
Very  respectfully, 

E.  &  G.  Brooke  Land  Co. 
D.  Owen  Brooke, 

Assistant  Treasurer. 

Q.  (By  Mr.  Simpson.)  Did  any  agreement  follow  the  communi- 
cations you  had  with  the  E.  &  G.  Brooke  Iron  Co.? — A.  I  had  no 
further  communications  with  them  and  no  agreement  was  made.  I 
did  not  pursue  that.  I  was  not  prepared  to  pursue  that  until  I  had 
seen  whether  I  could  do  anything  with  the  other  six  twenty-fourths 
of  the  Everhart  interest. 

Q.  Was  anything  done  wnth  the  other  six-twenty-fourths  inter- 
est?— A.  There  was  nothing  further  done  with  the  other  six-twenty- 
fourths  interest. 

Q.  You  have  told  us  that  Welles  &  Torrey  had  advised  Mr.  Conn 
that  he  could  not  safely  make  an  agreement  as  to  the  Katydid  culm 
dump,  unless  these  interests  were  obtained.  What  afterwards  fol- 
lowed when  you  found  that  no  arrangement  could  be  made  with  these 
people? — A.  I  myself  also  felt  that  I  would  not  be  willing  to  go  any 
further  with  the  'matter  until  there  had  been  some  arrangement  made 
with  the  Everhart  people.    I  did  not  want  to  sell  to  anybody  a  law- 
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suit,  and  I  did  not  feel  as  though  it  would  be  treating  them  properly 
without  endeavoring  to  make  a  settlement  with  theni.  These  letters 
from  the  Brooke  Co.  were  along  in  the  middle  of  December. 
About  the  last  of  December  I  went  South,  into  Florida,  and  was  gone 
about  a  month.  I  came  back  along  in  the  latter  part  of  January,  1912. 
I  do  tiot  remember  just  the  succession  of  events  following,  but  the 
matter  lay  in  abeyance  without  anything  particular  being  done.  I' 
had  a  general  idea,  if  I  may  be  permitted  to  say  so,  that  if  the  Ever- 
hart  interests  could  be  taken  care  of  Mr.  Conn  would  carry  out  his 
part  of  the  arrangement  for  buying  the  dump;  and  along  in  March 
1  went  to  see  Mr.  Conn.  I  think,  also,.  I  had  been  away  before  that, 
in  Washington,  attending  some  session  of  the  Commerce  Court.  T 
went  io  Mr.  Conn's  office  really  to  see  just  how  the  matter  stood. 
There  he  showed  me  a  letter  dated  March  13,  which  had  been  written 
by  Mr.  Williams  to  him.  I  had  not  seen  that  letter;  I  knew  nothing 
about  the  writing  of  that  letter;  and  it  was  somewhat  of  a  surprise 
to  me,  because,  apparently,  Mr.  Williams  was  doing  something  behind 
my  back.  After  talking  the  matter  over  with  Mr.  Conn,  I  said  we 
would  consider  the  agreement,  or  the  tentative  agreement,  oif,  and 
he  would  not  be  bound  by  what  we  had  said;  and  I  did  not  want 
to  be  bound.  That  was  the  conclusion  reached.  I  took  back  at 
that  time  the  proposed  agreement  which  I  had  drawn  up  along  in 
November.^ 

Q.  I  notice  that  that  agreement  recites  it  is  between*  Mr.  Williams 
and  yourself  and  the  Erie  &  Wyoming  Valley  Railroad  Co.  Mr. 
Conn  testified  that  was  a  mistake  in  the  title — that  it  was  the  Lacka- 
wanna &  Wyoming  Valley. — A.  Yes;  that  certainly  was  a  mistake 
in  the  title.  In  the  hurry  of  preparing  it  I  confused  the  name  of 
the  Laurel  Line,  which  I  am  not  quite  sure  of  now,  because  we  all 
speak  of  it  by  that  term,  with  anotner  railroad  there  which  is  called 
the  Erie  &  Wyoming,  wnich  was  pretty  nearly  on  the  same  parallel 
with  the  Laurel  Line. 

Q.  Was  anything  ever  done  with  Mr.  Conn  in  regard  to  the  mat- 
ter after  the  interviews  about  which  you  have  testified  ? — A.  No. 

Q.  Now,  there  appears  in  evidence  here  an  option  dated  April  6, 
1912,  Exhibit  26,  page  357,  given  to  Thomas  Jones — an  option  on 
the  Katydid  culm  dump  for  10  days  for  $25,000.  What  knowledge 
have  you  in  regard  to  that  option  ? — ^A.  I  drew  that  option ;  at  least 
I  dictated  that  option  to  my  stenographer  in  my  omce.  Mr.  Wil- 
liams brought  Mr.  Jones  to  my  office.  The  talk  between  him  and 
Mr.  Jones  and  me  there  was  that  Mr.  Jones  would  like  the  property 
and  was  willing  to  take  the  risk  of  the  title.  That  was  the  particular 
point,  and  that  is  the  reason  why  the  option  was  framed  in  the  par- 
ticular form  in  which  it  was  framed.  On  the  1st  of  April  the  anthra- 
cite coal  miners  went  on  a  suspension,  coal  began  to  be  very  scarce, 
und  there  was  a  good  deal  of  scurrying  around  to  get  hold  of  such 
Ihings  as  these  culm  dumps.  I  knew  of  Mr.  Jones  being  active  in 
the  sale  and  disposition  of  such  dumps.  I  also  had  heard  of  others ; 
•so  that  I  realized  somewhat  how  Mr.  Jones  came  to  be  there  upon 
that  errand.  The  price  was  discussed  between  us.  I  think  Mr.  Jones 
•came  in  twice.  I  think  he  had  been  in  my  office  a  few  days  before 
this  option  was  drawn,  and  that  a  price  was  talked  over  of  $23,000, 
but  when  the  option  was  drawn  it  was  fixed  at  $25,000. 
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In  order  to  meet  the  Everhart  interest,  which,  as  I  say,  I  felt 
ought  to  be  protected  in  some  way,  Mr,  Jones  advanced  the  idea  that 
he  would  put  one-quarter  of  the  purchase  price  in  the  bank  to  the 
credit  of  the  Everharts,  and  in  case  they  established  their  title  to  it 
it  would  go  to  them.    TTiat  was  one  suggestion  made. 

I  think  after  considering  that  I  was  not  willing,  I  did  not  feel 
as  though  that  would  be  the  way  to  dispose  of  it,  and  therefore  the 
final  arrangement  was  that  Mr.  Jones  in  this  option  was  simply  to 
get  the  interest  or  the  title  that  Mr.  Williams  had  by  virtue  of  the 
two  options  which  he  held;  and  you  will  see,  if  you  will  examine  it, 
as  I  remember  it,  that  the  option  is  framed  with  that  distinctly  in 
view — that  he  was  to  take  the  risk  as  to  anything  and  to  get  in  the 
Everhart  interest  if  that  became  necessary. 

Q.  At  the  time  that  option  to  Jones  was  dictated  who  was  pres- 
ent?— A.  When  we  had  talked  over  the  form  of  the  option  I  called 
in  my  stenographer,  by  a  bell  call,  and  she  came  in,  and  I  dictated 
it.  Whether  Mr.  Jones  and  Mr.  Williams  were  present  during  the 
immediate  time  it  was  being  dictated  I  do  not  know.  Very  possibly 
they  went  out  into  the  hall  or  the  corridor  adjoining  my  office  ana 
were  there.  I  cojild  not  say  about  that.  I  have  no  remembrance 
about  it.    It  is  very  possible ;  it  is  very  likely. 

Q.  After  the  option  was  drawn  what  was  done  with  it? — A.  It 
was  read  over  and  Mr.  Williams  signed  it,  and,  as  I  say,  it  was  put 
in  the  particular  form — I  did  not  join  in  that  option 

Q.  I  understand  that.  Go  on. — A.  I  did  not  join  in  that  option, 
because  the  understanding  with  Mr.  Jones  was  it  was  simply  what 
Mr.  Williams  had  said  that  he  took. 

Q.  And  what  was  done  with  the  paper  itself  after  its  execution  ? — 
A.  It  was  delivered  to  Mr.  Jones. 

Q.  What  became  of  it  afterwards? — A.  I  never  heard,  except 
m  the  most  general  way.  I  did  not  hear  it  was  accepted.  Almost 
immediately  following  that  I  was  called  down  here  to  attend 
a  session  oi  the  Commerce  Court  and  was  here  for  some  10  davs,  I 
should  say,  in  attendance  upon  the  court.  I  think  I  came  down  here 
on  the  8th  of  April,  and  that  I  did  not  get  back  home  in  Scranton 
until  about  the  20th. 

Q.  Who  was  with  you  down  here  during  that  time? — A.  Mrs. 
Archbald  was  with  me  all  the  time  except  the  first  two  days. 

Q.  And  you  stopped  at  what  hotel? — A.  I  stopped  the  first  two 
<lays,  when  I  was  by  myself,  at  the  Hamilton  Hotel.  When  she  came 
we  took  rooms  at  the  (jrafton. 

Q.  What  knowledge  had  you  of  the  attempt  to  sell  the  dumj)  to 
Mr.  Bradley? — A.  I  had  no  knowledge  whatever.  I  never  had  seen 
Mr.  Bradley.  I  knew^  him  by  name  oecause  he  has  been  successful 
in  culm  dumps  and  because  of  his  success  in  handling  them  that 
way;  but  I  never  had  seen  him,  and  I  never  heard  of  the  proposed 
sale  to  him  until  that  was  brought  out  in  the  hearings  in  May  before 
the  Judiciary  Committee. 

Q.  Then  I  may  assume,  may  I,  that  you  knew  nothing  of  the 
letters  and  draft  of  agreement,  and  so  on? — A.  Absolutely  nothing. 

Q.  And  I  may  assume,  also,  that  you  knew  nothing  of  Capt.  May  s 
recalling  that  agreement  and  the  memorandum  he  made  in  regard  to 
it? — A.  Absolutely  nothing. 
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Q.  What  knowledge  had  you  of  the  visit  of  Mr.  Holden  to  Capt. 
May  on  April  11,  1912? — A.  None  whatever. 

Q.  And  what  knowledge  had  you  of  the  notice  given  by  Mr. 
Holden  and  Mr.  Heckle  and  Mr.  Sevan  to  Capt.  May  and  to  Robert- 
son &  Law? — A.  I  never  heard  of  it  until  it  was  brought  out  in  the 
hearing  before  the  Judiciary  Committee. 

Q.  And  is  that  true  also  of  the  notices  given  by  Mr.  Saltonstall 
and  Mr.  Rice  Taylor? — A.  It  is. 

Q.  Mr.  Williams  testified  that  he  wanted  to  sell  the  dump  to 
Bradley,  but  that  you  did  not,  because  you  thought  you  could  get 
more  for  it  later  on.  What  is  the  fact  in  regard  to  that? — A.  The 
only  thing  I  can  think  of  that. that  may  possibly  refer  to  is  this: 
I  should  say  that  happened  some  time  this  summer.  I  remember 
that  Mr.  Bradley  and  Mr.  Williams  came  to  my  office  some  time 
along  during  the  summer. 

Q.  Of  what  year? — ^A.  Of  1912.  I  should  say  alon^  in  July.  Of 
course  that  was  after  the  hearings  before  the  committee  had  been 
completed.  That  was  the  first  time  I  had  seen  Mr.  Bradley  in 
Scranton.  I  had  seen  him,  of  course,  when  he  was  testifying  here 
Ijefore  the  Judiciary  Committee.  Mr.  Williams  brought  Mr.  Bradley 
there,  and  the  suggestion  was  made  that  Mr.  Bradley  would  buy  the 
property ;  and  I  deprecated  that,  because  it  could  not  be  done  unless 
the  Everhart  interest  was  taken  care  of,  and  that  interest  had  not 
yet  been  obtained.  And  I  told  Mr.  Williams  at  that  time  that  there 
would  be  no  loss  upon  it,  because  the  values  of  these  culm  dumps  were 
not  depreciating  and  might  possibly  be  more  if  he  waited  than  they 
were  at  that  time.    I  think  that  is  the  only  explanation  I  can  give. 

Q.  What  knowledge  had  you  of  the  value  of  the  Katydid  culm 
dump? — ^A.  Personally  I  had  none.  I  knew  in  a  general  way  what 
section  of  the  country  it  was,  because  I  am  pretty  well  familiar 
with  the  surroimdings;  but  I  actually  never  had  seen  it,  and  found 
that  it  really  was  located  somewhat  differently  from  what  I  had 
supposed.  I  am  no  expert  on  culm  dumps.  I  had  no  idea  what  the 
value  was.     I  got  my  idea  only  from  what  others  said  about  it. 

Q.  You  say  you  did  not  see  the  dump  itself  until  the  summer 
of  1912  ? — A.  Until  some  time  in  August — the  latter  part  of  August — 
of  this  last  year. 

Q.  That  was  when  this  matter  was  pending  before  the  Senate? — 
A.  After  the  present  articles  had  been  preferred  to  the  Senate. 

Q.  Then  I  will  ask  what  knowledge  you  had,  if  any,  as  to  the 
quantity  or  quality  of  the  coal  in  the  dump  prior  to  that  visit? — A. 
I  had  no  actual  Knowledge.  Of  course,  the  matter  had  been  dis- 
cussed as  to  how  much  there  was  in  the  dump.  I  had  talked  that 
over  with  Mr.  Conn,  and  Mr.  Conn  had  told  me  what  estimates  he 
had  and  what  he  believed  there  was  in  the  dump.  My  remembrance 
is  that  he  spoke  of  something  like  45,000  to  50,000. 

Q.  Was  that  during  the  conversations  when  you  were  endeavoring 
to  sell  it  to  the  Laurel  Line? — A.  Yes. 

Q.  That  was  the  first  knowledge  you  had  of  any  figures  in  regard 
to  it? — A.  I  will  not  say  that,  because  Mr.  Williams  had  talked 
about  it.  Mr.  Williams  had  a  very  much  larger  idea  about  it,  but 
I  learned  from  Mr.  Conn,  and  I  think  also  from  Mr.  Williams, 
that  Mr.  Williams  had  tried  to  persuade  Mr.  Conn  that  there  was  very 
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much  more  in  there  than  Mr.  Conn  was  willing  to  believe,  and  tried 
to  get  Mr.  Conn  to  make  a  cash  offer,  first  wanting  him  to  pay 
$25,000  for  it,  and  subsequently  coming  down  to  $18,000,  without 
Mr.  Conn  being  willing^  to  close  it. 

Q.  It  has  been  testified  here  that  at  some  time  prior  to  the  visit 
you  made  to  Mr.  Richardson  in  New  York  Mr.  Richardson  had  con- 
cluded that  he  would  not  sell  the  culm  dump.  What  knowledge 
had  you  of  that? — A.  I  had  not  any  knowledge  of  that.  I  had  not 
heard  definitely  what  the  Hillside  Coal  &  Iron  Co.  were  willing  to 
do  about  it. 

Q.  Did  you  have  any  further  communication  with  either  Mr. 
Brownell  or  Mr.  Richardson  after  that  interview  of  August  4, 
1911?— A.  None  whatever. 

Q.  What  knowledge  had  either  May  or  Richardson  or  Brownell  as 
to  your  interest  in  the  purchase  of  the  dump? — A.  In  my  very  first 
letter  to  Capt.  May  I  addressed  him  in  my  own  name  asking  him 
to  fix  a  price.  I  spoke  to  Mr.  Brownell  and  Mr.  Richardson  in  re- 
gard to  the  matter  in  a  way  that  they  must  have  known  that  I  was 
interested,  because  I  told,  for  instance,  Mr.  Brownell  that  I  was 
trying  to  get  the  conflicting  interests  together  and  in  that  way 
avoid  any  question  or  controversy  between  the  Hillside  and  Mr. 
Robertson. 

Q.  It  appears  in  evidence  here  that  at  some  time  after  the  giving 
of  the  option  by  Mr.  Robertson  to  Mr.  Williams  that  option  was 
recorded.  What  knowledge  had  you  on  that  point? — A.  I  had  none. 
It  was  absurd  to  record  that,  because  the  recording  was  only  good 
as  to  the  grantor  in  such  a  matter  as  that,  and  the  grantor  did  not 
acknowledge  it.  It  was  acknowledged  by  the  grantee.  It  was  not 
acknowledged  by  Mr.  Robertson,  but  somebody  had  procured  Mr. 
Williams  to  acknowledge  it  and  put  it  on  record.  That  amounted 
to  nothing. 

Q.  There  has  been  offered  in  evidence  a  paper  marked  "  Exhibit 
No.  7,"  page  157,  which  we  have  spoken  of  as  the  silent-party  paper, 
dated  September  5,  1911,  and  executed  by  Mr.  Williams,  in  which 
he  purports  to  assign  to  "  William  P.  Boland  and  a  silent  party, 
whose  name  for  the  present  is  only  known  to  Edward  J.  Williams, 
W.  P.  Boland,  John  M.  Robertson,  and  Capt.  W.  A.  May,"  a  two- 
thirds  interest  in  the  Katydid  culm  dump.  Will  you  please  tell 
us  what  knowledge  you  had  of  the  paper? — A.  I  never  heard  of 
that  paper  until  it  was  produced  before  the  Judiciary  Committee. 
I  woula  not  have  submitted  to  any  such  paper  being  drawn  if  I 
had  had  any  notice  of  it. 

Q.  What  knowledge  had  you  of  any  claim  of  W.  P.  Boland  to  it 
at  any  time? — A.  Mr.  Boland's  name  was  mentioned  in  this  way  by 
Mr.  Williams  at  the  first  part.  He  said  Mr.  Boland  could  sell — as  I 
«aid  a  few  moments  ago,  I  had  asked  as  to  the  ability  to  dispose  of 
this,  and  Mr.  Williams,  among  other  things,  said  that  Mr.  Boland 
would  be  able  to  dispose  of  it.  I  did  not  know  what  interest  he 
was  going  to  give  to  Mr.  Boland  for  that.  I  did  not  know  whether 
he  was  going  to  give  him  any  interest. 

Q.  Will  you  tell  us,  please,  whether  then  or  at  any  other  time  you 
concealed  or  asked  anybody  else  to  conceal  or  knew  of  any  attempt 
to  conceal  your  interest  in  this  matter? — A.  On  the  contrary,  I  ap- 
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peared  very  prominently  in  it,  and  I  know  it  was  known  that  I  had 
an  interest  because  several  parties  independently  of  those  whom  I 
have  mentioned  came  to  me  to  see  whether  they  could  get  this  prop- 
erty. Among  others  there  comes  to  me  now  a  man  by  the  name  of 
Col.  Keck,  who  lives  at  Wilkes-Barre. 

Q.  You  did  not  quite  answer  the  question,  I  think,  or  perhaps  you 
did — whether  you  made  any  attempt  or  was  any  party  to  any  attempt 
to  conceal  ? — ^A.  Certainly  not ;  certainly  not. 

Q.  In  the  course  of  your  general  narrative,  I  think  you  failed  to 
refer  to  a  letter  of  September  20, 1911,  marked  "  Exhibit  No.  10,"  page 
384,  in  which  you  introduced  Mr.  Williams  to  Mr.  Conn.  Do  you 
remember  the  giving  of  that  letter  ? — A.  I  do  not  remember  particu- 
larly about  that  letter ;  but  undoubtedly  I  wrote  it,  so  as  to  have  Mr. 
Williams  speak  with  Mr.  Conn;  and  I  think  it  was  in  consequence 
of  that  letter  that  Mr.  Conn  went  with  Mr.  Williams  to  look  at  the 
dump  which  I  had  spoken  of. 

Q.  You  spoke  of  an  interview  in  Scranton  with  Welles  &  Torrey 
and  with  Judge  Knapp.  You  mean  Judge  Kjiapp,  of  Scranton,  and 
not  Judge  Knapp,  of  the  Commerce  Ck>urt? — A.  Yes;  Henry  A. 
Knapp,  of  Scranton.  He  is  one  of  the  firm  of  Warren,  Knapp  & 
O'Malley. 

Q.  Is  that  the  gentleman  who  testified  here?  I  do  not  mean  Judge 
Martin  Knapp,  of  the  Commerce  Court,  but  the  member  of  the  firm 
of  Warren,  Knapp  &  O'Malley,  who  testified  here. — A.  Yes,  sir. 

Q.  When  and  from  whom  did  you  first  learn  that  an  investigation 
or  examination  was  being  made  in  regard  to  your  conduct  in  relation 
to  these  various  matters? — A.  I  learned  that  in  this  way :  A  lawyer 
by  the  name' of  John  F.  Scra£^,  who  lives  about  a  block  above  me, 
whom  I  have  known  a  long  while,  came  to  me  one  evening  and  told 
me  that  complaint  had  been  made  by  Mr.  Boland  to  the  Interstate 
Commerce  Commission  in  regard  to  the  disposition  of  the  Marian 
Coal  Co.  matter.  That  was  early  in  March,  1912.  I  was  very  much 
surprised  at  the  matter,  and  he  told  me  a  good  many  things  in  con- 
nection with  it.  If  you  want  me  to  go  into  it  in  detail,  I  will  be 
very  glad  to  do  so.  Among  other  thmgs  he  said,  referring  to  the 
attempted  settlement,  which  I  presume  you  will  ask  me  about  in  a 
few  minutes,  of  the  Marian  Coal  Co.'s  affairs  with  the  Delawait?, 
Lackawanna  &  Western,  that  it  had  been  advanced  by  Mr.  Boland, 
and  I  believe  also  by  his  attorney,  Mr.  Harry  C.  Reynolds :  that  that 
was  a  scheme  on  my  part  to  carry  the  matter  along;  that  it  was  not 
undertaken  in  good  faith ;  and  that  it  was  merely  lor  the  purpose  of 
enabling  the  proceedings  which  were  pending  in  the  court  by  Mr. 
Peale  against  the  Marian  Coal  Co.  to  come  to  a  head  and  ruin  that 
company  in  the  interest  of  the  Delaware,  Lackawanna  &  Western 
Railroad  or  Mr.  Peale ;  and  that 

Q.  Well,  was  there  any  truth  in  those  statements? — A.  Oh,  abso- 
lutely none.  As  I  say,  Mr.  Scragg  went  into  a  great  many  details 
of  that  kind.  He  suggested  that  Mr.  C.  Q.  Boland  was  somewhat 
disturbed  over  it,  this  complaint  having  been  made  by  his  brother; 
and  he  also  told  me  that  Mr.  W.  P.  Boland  had  sent  for  Mr.  Williams 
and  got  him  down  and  taken  him  before  the  Attorney  General  and 
taken  Mr.  Williams's  statement  in  regard  to  the  sale  or  attempted  sale 
of  the  Katydid  dump.    I  can  hardly  remember  at  this  time,  but  he 
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said  that  the  Department  of  Justice  were  going  to  send  up  two  de- 
tectives. He  said — he  called  them  that — that  they  were  coming  to 
Scranton  to  investigate  the  matter. 

Q.  It  has  been  suggested  here  that  the  attempts  to  sell  the  Katydid 
culm  dump  ceased  because  of  that  investigation.  What  is  the  fact 
in  regard  to  that  matter? — A.  There  is  no  connection  whatever  with 
that. 

Q.  Why  did  the  attempt  cease? — A.  Simply  because  the  Everhart 
interests  were  outstanding,  and,  as  I  said  before,  I  was  not  willing  to 
participate  in  any  disposition  of  the  property  which  left  them  out. 

Q.  When  did  you  first  learn  that  Mr.  Williams  was  coming  to  you 
and  getting  you  to  give  letters  and  papers  and  so  on  at  the  suggestion 
of  W.  P.  Boland? — A.  When  it  came  out  in  the  hearing  before  the 
Judiciary  Committee. 

Q.  Mr.  Williams  testified  that  at  some  one  interview  in  your  office 
he  saw  a  brief  or  trial  list  or  some  paper  there  which  had  the  word 
"  lighterage  "  on  it,  and  that  he  had  a  conversation  with  you  in  re- 
gard to  it.  Will  you  tell  us,  please,  what  paper,  if  any,  he  saw  with 
tnat  word  on  it? — A.  There  is  no  paper  that  I  ever  had  in  my  office 
that  had  the  word  "  lighterage  "  on  it  except  one.  If  I  may  have  my 
papers  here  I  would  show  that  one.  That  [exhibiting]  is  an  argu- 
ment list  which  was  sent  out  for  the  October  term  of  the  Commerce 
Court. 

Q.  About  when  was  that  received  by  you  ? — A.  I  should  say  along 
i.bout  the  middle  of  September,  1911. 

Q.  Did  you  have  any  conversation  with  Mr.  Williams  in  relation 
to  lighterage  at  all  ? — A.  I  do  not  remember  any.  I  do  not  see  how  I 
could.  I  find,  I  might  say,  on  that  argument  list  in  an  obscure  place 
the  word  "  lighterage."    It  is  on  page  12. 

Q.  That  is  the  same  book  or  a  copy  of  the  same  book,  is  it  not,  that 
was  produced  in  evidence  on  behalf  of  the  managers? — A.  It  is  a 
copy  of  the  same  book  except  that  this  has  my  memoranda  in  it.  I 
usea  that  at  the  time  of  the  argument  in  the  Commerce  Court  in 
October. 

Mr.  Manager  Sterlincj.  Is  that  the  October  calendar? 

Mr.  Simpson.  Yes.  I  think  the  same  as  you  have  produced.  I 
do  not  think  we  need  offer  it  in  evidence. 

Mr.  WoRTHiNGTOK.  Havc  it  marked  for  identification  at  least. 

Mr.  Simpson.  I  will  ask  the  Secretary  to  mark  it  then,  please.  At 
the  suggestion  of  my  colleagues  I  will  offer  it  in  evidence,  but  not  ask 
to  have  it  printed  or  read,  though  we  may  use  it  in  argument. 

Mr.  Manager  Clayton.  That  is  agreed  to,  Mr.  President. 

The  President  pro  tempore.  The  paper  will  be  marked  as  sug- 
gested, but  not  printed. 

Q.  (By  Mr.  Simpson.)  It  is  also  claimed  that  on  some  occasion 
or  other  you  said  to  Mr.  Williams  that  you  might  do  harm  to  some 
officials  of  the  Erie  Railroad  Co.  if  what  you  desired  done  was  not 
done.  Will  you  tell  us,  please,  whether  any  such  conversation  took 
place;  and  if  so,  what  was  said? — ^A.  Impossible;  absolutely  not. 
There  could  not  have  been  such  a  thing.  I  would  never  have  thought 
of  such  a  thing. 

Q.  It  also  appears  in  the  examination  of  Mr.  Williams,  at  the  time 
he  was  subpoenaed  to  appear  before  the  Judiciary  Committee  of  the 
House,  that  you  purchased  his  ticket  to  enable  him  to  come  down 
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here.  Please  tell  us  the  circumstaDces  appertaining  to  that. — A.  Mr. 
Williams  came  to'my  office,  I  think  it  was  Monday  morning,  and 
showed  me  a  subpoena.  He  had  already  been  subpoenaed  to  come 
down  here.  That  was  the  first  I  knew  as  to  the  starting  of  the  hear- 
ings before  the  Judiciary  Conmiittee.  He  told  me  that  he  had  abso- 
lutely no  money.  I  knew  he  was  in  that  condition,  as  a  rule.  He 
wanted  me  to  let  him  have  enough  money  to  take  him  down  here.  I 
told  him  I  could  not  do  that,  but  I  furtlier  said  to  him  that  I  would 
have  to  go  down  to  Washington  at  once,  and,  based  upon  that  infer* 
mation,  I  immediately  formed  the  determination  to  go  on  the  noon 
train,  what  we  know  as  the  noon  train,  leaving  Scranton  at  12.40.  I 
told  him  if  he  would  be  at  that  train  I  would  buy  a  ticket  for  him; 
and  I  did — down  and  back. 

Q.  Who  brought  the  attention  of  the  Judiciary  Committee  to  that 
fact? — A.  I  stated  that  to  Mr.  Worthington  and  Mr.  Worthington 
told  the  Judiciary  Committee  that  fact.    I  might  say 

Q.  Go  on,  please,  if  there  is  anything  else. — ^A.  Well,  I  do  not 
know  whether  your  question  involved  that  inquiry,  but  I  wanted 
to  say  that  I  did  not  feel  as  though  I  wanted  Mr.  Williams  to  be  put 
in  the  position  of  not  ^oing.  I  did  not  know  but  that  an  attachment 
would  come  out  for  hmi,  as  it  probably  would  if  he  did  not  go.  He 
is  an  old  man,  and  I  have  sufficient  respect  for  him 

Q.  What  did  you  tell  him? — A.  I  told  him  I  would  buy  the  ticket 
and  I  did  buy  the  ticket. 

Q.  What  aid  you  tell  him  regarding  his  testimony,  if  anything? — • 
A.  Oh,  I  said,  "  Edward,  go  down  there  and  tell  the  truth.  That  is 
all  there  is  to  it." 

Q.  In  testifying  regarding  the  interview  you  had  with  Mr* 
Brownell  and  Mr.  Richardson,  you  said  after  you  left  Mr.  Richard- 
son's office  you  might  have  gone  back  to  Mr.  Brownell  and  said 
something  to  him.  Have  you  any  recollection  of  having  gone  back 
or  having  said  anything  ? — A.  No  clear  reccdlection ;  no. 

Q.  Why  did  you  get  back  the  contract  that  was  drawn,  to  be  exe- 
cuted between  Mr.  Williams  and  yourself  and  Mr.  Conn,  in  relation 
to  the  Katydid  dump  ? — A.  Because  we  both  declared  the  deal  oflf. 

Q.  That  was  the  only  reason?— A.  That  was  the  only  reason. 

Q.  The  article  we  are  now  considering  charges  that  you  used  your 
influence  as  a  judge  to  obtain  that  Katydid  culm  dump.  Will  you 
tell  us,  please,  what  the  fact  is  in  regard  to  that? — ^A.  That  is  abso- 
lutely untrue,  if  I  may  so  speak.  I  used  no  influence,  nor  did  I  en- 
deavor to  use  any  influence.  I  had  no  idea  it  would  make  any  differ- 
ence.    I  do  not  believe  it  did. 

Q.  The  people  to  whom  you  spoke  are  the  only  ones  who  could 
tell  about  that.  Did  you  use  or  attempt  to  use  corruptly  any  influ* 
ence  in  regard  to  the  matter? — A.  As  I  have  already  said,  when  I 
went  to  see  Mr.  Richardson  I  told  him 

Mr.  Manager  Sterling.  Mr.  President,  we  object  to  this  line  of 
testimony  for  the  reason  that  it  is  a  conclusion.  It  is  a  conclusion 
the  Senate  must  draw  from  the  facts  in  the  case,  and  for  that  reason 
it  is  not  competent  for  the  witness  to  draw  the  conclusion.  There- 
fore we  object  to  that  line  of  testimony. 

Mr.  Worthington.  I  submit.  Mr.  !rresident,  that  it  is  one  thing 
that  only  this  witness  can  testify  to.  and  that  is  the  most  important 
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thing  in  this  whole  case,  and  that^s  what  was  his  intent  in  the  mat- 
ter— what  was  going  on  in  his  mind. 

The  President  pro  tempore.  The  witness  can  testify  to  any  af- 
firmative acts  on  his  part. 

Mr.  Manager  Sterling.  I  desire  to  say  that  Mr.  Worthington 
raises  still  a  further  question.  We  objected  to  this  witness  making 
these  statements  because  they  constitute  a  conclusion  drawn  by  the 
witness.  Mr.  Worthington  makes  the  point  that  he  can  testify  as  to 
his  intent.    We  want  to  object  to  testimony  along  that  line,  too. 

The  President  pro  tempore.  That  has  not  been  considered  in  rul- 
ing on  the  present  point.  The  view  of  the  Chair  is  that  the  testi- 
mony of  the  witness  will  not  militiate  against  the  consideration  of  th€ 
contention  of  the  managers  as  to  what  are  proofs  of  a  purpose  of 
that  kind.  At  the  same  time,  the  respondent  is  entitled  to  negative 
the  suggestion  of  any  act  on  his  part.  It  does  not  necessarily  refer 
to  the  act  which  has  been  proven.  It  would  go  still  further  and 
would  be  a  denial  by  him  of  any  affirmative  act  on  his  part  to  accom- 
plish that  end. 

Mr.  Manager  Sterlino.  I  thmk  there  is  a  different  understanding 
between  the  President  and  myself  as  to  what  the  witness  has  saicL 
The  witness  said  he  did  not  believe  that  he  influenced  him. 

The  President  pro  tempore.  The  Chair  understood  the  question  to 
be  whether  the  witness  had  attempted  to  influence  him.  The  Chair 
may  be  in  error  in  that  regard. 

Mr.  Manager  Sterling.  I  should  like  to  have  that  part  of  the 
answer  read. 

The  Reporter  read  as  follows ; 

Q.  The  article  we  are  uow  considering  oliarge8  that  you  used  your  inflaence 
as  a  judge  to  obtain  that  Katydid  culm  dump.  WIH  you  tell  us,  please,  what 
the  fact  is  in  regard  to  that? — ^A.  That  is  absolutely  untrue,  if  I  may  so  speak. 
I  used  no  influence,  nor  did  I  endeavor  to  use  any  influence.  I  had  no  idea 
it  would  make  any  difference.    I  do  not  believe  it  did. 

Q.  The  people  to  whom  you  spoke  are  the  only  ones  who  could  teU  about 
that.  Did  you  use  or  attempt  to  use  corruptly  any  influence  in  regard  to  the 
matter? — A.  As  I  have  already  said,  when  I  went  to  see  Mr.  Richardson,  I  told 
him 

The  President  pro  tempore.  The  hist  part  of  it  the  Chair  does  not 
think  is  legitimate. 

Mr.  Simpson.  I  interrupted  him. 

The  President  pro  tempore.  That  is  exchided. 

Q.  (By  Mr.  Simpson.)  Returning,  Judge  Archbald,  to  the  second 
article  of  impeachment,  will  you  state  to  the  Senate,  please,  your 
knowledge  of  and  your  connection  with  the  attempt  to  settle  the 
dispute  between  the  Marian  Coal  Co,  and  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.? — A.  That  came  about  entirely  in 
this  way :  Some  time  early  in  August  of  1011  Mr.  George  M.  Watson, 
an  attorney  of  Scranton,  came  to  me  and  said  that  he  had  been 
employed  to  settle  the  pending  difficulties  between  the  Marian  Coal 
C/O.  and  the  Delaware,  Lackawanna  &  Western  Railroad.  He  said 
that  the  time  seemed  opportune,  because,  as  he  understood  it,  the 
testimony  had  closed — or  the  last  taking  of  testimony  in  that  case — 
some  time  in  the  spring,  and  there  had  been  a  suggestion  of  a  possible 
settlement,  and  he  wanted  to  know  whether  I  was  acquainted  with 
Mr.  E.  E.  Loomis.  first  vice  president  of  the  Delaware,  Lackawanna 
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&  Western  Railroad.  I  told  him  that  I  was.  He  then  asked  me  if 
I  would  see  Mr.  Loomis  and  suggest  to  him  that  if  he,  Mr.  Loomis, 
would  call  on  him,  Watson,  the  case  could  be  settled.  He  said  that 
he  wanted  me  to  do  this  in  order  to  make  a  favorable  introduction 
of  him  to  Mr.  Loomis,  and  it  was  only  upon  that  basis  that  I  under- 
took to  do  what  I  did. 

Q.  Go  right  on,  please,  with  the  story. — ^A.  I  had  occasion  after 
that,  within  a  day  or  two,  to  go  to  New  York.  It  was  on  the  con- 
cluding day  that  1  was  there  in  connection  with  my  holding  of  court 
in  that  city  that  I  went  to  see  Mr.  Loomis  at  the  office  of  the  D.,  L. 
&  W.  Railroad  C!o.  Mr.  Loomis  formerly  lived  and  was  connected 
with  the  Lackawanna  Railroad  Co.  as  an  official  in  Scranton.  I 
knew  him  personally  and  socially  as  well  as  officially.  I  went  to 
him  and  asked  him  whether  he  would  care  to  settle  the  troubles 
that  they  had  with  the  Marian  Coal  Co.  He  inunediately  began 
to  rehearse  those  troubles  to  me,  and  I,  after  listening  to  him  a 
little,  told  him  the  more  he  talked  about  it  the  more  it  seemed  to 
me  a  very  good  thing  if  the  difficulties  could  be  settled,  and  that 
all  I  came  there  to  suj^gest  was  that  I  understood  Mr.  George  M. 
Watson,  an  attorney  of  Scranton,  had  been  retained  by  the  Bolands 
to  try  and  effect  the  settlement,  and  if  he  would  call  on  Mr.  Watson 
or  send  for  Mr.  Watson,  they  could  talk  it  over.  That  was  all  that 
was  said,  and  I  left  his  office. 

Q.  Just  go  on  and  take  up  the  narrative  from  that  point  to  thie  end. 
Give  us  a  full  history  of  it  chronologically. — ^A.  I  heard  nothing 
more  for,  I  should  say,  something  like  three  weeks,  when  Mr.  Watson 
came  to  me  one  day  and  asked  me  whether  I  had  done  as  I  said  I 
would.  I  told  him  I  certainly  had.  that  I  had  seen  Mr.  Loomis  and 
given  his  name,  and  I  understood  irom  Mr.  Loomis  he  was  going  to 
send  for  him,  Watson.  Mr.  Watson  said  he  had  not  done  so,  and  that 
the  Rolands  were  very  anxious  to  have  him  do  something,  and  he 
wanted  to  know  whether  I  would  not  undertake  to  see  Mr.  Loomis 
again.  I  was  somewhat  reluctant  about  it,  but  I  told  him  that  I 
would.  I  found  out  that  Mr.  Loomis  was  to  be  in  Scranton  on  one  of 
his  legular  visits  of  business  of  the  company  that  day.  I  called  up 
his  office  in  the  D.,  L.  &  W.  station,  and  I  finally,  through  that  tele- 
phone communication,  obtained  an  appointment  with  Mr.  Loomis  at 
the  Scranton  Club  that  evening.  I  went  and  saw  him  there  and  had  a 
somewhat  similar  talk,  perhaps  a  little  more  extended  with  him  than 
T  had  the  first  time,  but  in  purport  the  same.  He  said  he  was  rather 
surprised  that  Mr.  Watson  had  not  been  spoken  to,  because  he  had 
given  directions  to  that  effect,  and  he  said  that  he  would  see  that 
Mr.  Watson  was  notified. 

Q.  Go  right  on. — A.  Well,  I  really  do  not  know  exactly  the  next 
step  in  the  matter,  but  I  think  it  came  about  that  Mr.  C.  G.  Roland 
rami;. to  see  me.  I  had  known  Mr.  Roland  30  or  40  years;  I  can  not 
tell  just  how  long.  I  knew  him  familiarly  enough  to  speak  of  him  by 
his  name.  People  call  him  "  Christy."  I  talked  with  him  in  a 
friendly  and  familiar  way  every  time  we  met.  He  came  to  me  in  my 
office  on  one  occasion — I  can  not  fix  the  exact  date;  I  have  no  means 
of  doing  it — and  told  me  about  this  settlement.  He  said  that  the 
matter  was  preying  on  the  mind  of  his  brother,  W.  P.  Roland,  and 
he  expected  if  it  went  on  further  that  it  would  end  in  his  brother 
going  to  an  asylum.    My  impression  is  that  tears  came  to  his  eyes. 
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and  he  drew  upon  my  sympathy  in  that  way  *by  what  he  said  and  in 
his  appearance.  He  asked  and  spoke  about  this  settlement,  and 
wanted  me  to  see  what  I  could  do  with  regard  to  it.  He  came  two 
or  three  other  times  in  a  similar  way  at  a  later  date.  I  can  not  fix 
the  time  when  that  occurred. 

The  next  thing  I  think  I  did  was  a  letter  that  I  wrote  to  Mr. 
lioomis.  That  I  did  at  the  instance  of  Mr.  Watson  particularly,  in 
which  I  suggested  an  interview  with  Mr.  Watson.  Perhaps  I  am  not 
clear  about  that  or  about  those  letters. 

Q.  Go  right  on,  as  you  now  recall  it,  and  give  us  the  story  in  chron- 
ological order  up  to  the  end,  and  then  I  will  fill  in  the  gaps,  per- 
haps.— A.  I  came  down  here  to  Washington.  My  duties  as  judge  of 
the  Conmierce  Court  called  upon  me  to  do  that.  I  was  here  from  the 
very  first  day  of  October  until  the  very  last  day  of  October,  I  re- 
member distinctly  that  just  before  I  came  the  interview  that  Col. 
Phillips  has  testified  to. 

Q-  You  testify  to  it.  Let  us  get  your  version  of  it. — A.  I  wanted 
to  see  Col.  Phillips  about  the  matter.  I  think  it  was  either  through 
Mr.  Watson  or  Mr.  Boland,  I  can  not  tell  you  which  now. 

Q.  You  mean  C.  G.  Boland? — A.  Yes;  C.  G.  Boland.  I  never  had 
anything  to  do  with  Mr.  W.  P.  Boland.  Mr.  Phillips  was  to  see  me 
Saturday  morning.  Saturday  morning  I  got  a  telephone  communi- 
cation that  he  would  see  me  oaturday  afternoon.  I  told  him  Satur- 
day afternoon  was  my  holiday  and  that  I  could  not  see  him  then.  So 
an  appointment  was  made  to  see  me  at  my  house  in  the  evening.  He 
came  to  my  house  and  we  discussed  the  matter  there.  He  did  most 
of  the  talking.  His  suggestion  was  that  there  was  no  chance,  as  I 
remember,  about  it,  no  nope  of  settlement,  because  the  ideas  of  the 
Bolands  were  very  high  as  to  the  value  of  the  thing,  and  the  idea  of 
the  company  was  that  they  did  not  have  very  much  to  dispose  of. 
The  next  thing  that  occurred,  I  think,  was  when  I  wrote  a  letter, 
after  coming  down  to  Washington,  to  Mr.  Loomis,  which  was  sug- 
gested at  the  request  of  Mr.  Watson,  asking  for  an  interview,  that 
there  might  be  another  interview,  in  which  Mr.  Truesdale  as  well  as 
Mb.  Loomis  would  be  present.  I  learned  afterwards  that  that  inter- 
view took  place.  Then  I  got  the  telegram  from  Mr.  Watson,  saying 
be  wanted  to  see  me  and  asking  when  he  could  see  me  down  here.  I 
m»A^  the  answer,  which  has  been  put  in  evidence,  that  he  could  see 
ioe  at  almost  any  time.  A  subsequent  telegram  advised  me  that  he 
was  going  to  be  at  the  Raleigh.  I  went  to  the  Raleigh  that  Saturday 
afternoon  between  1  and  2  o'clock  and  saw  him  there.  We  talked  for 
a  while  there  and  then  went  up  to  my  ofiice  in  the  Commerce  Court 
chamber.  We  talked  there  all  the  afternoon.  He  suggested  as  a 
reason  for  his  coming  down  that  the  Bolands  wanted  him  to  come. 
They  wanted  him  to  come  and  see  me  and  see  whether  something  ad- 
ditional could  not  be  done  to  that  which  had  been  done  about  settling 
this  case.  I  did  not  have  anything  to  suggest  and  did  not  suggest 
anything.  He  also  wanted  a  copy  of  the  record  in  the  Meeker  case, 
the  case  brought  by  Mr.  Meeker  against  the  Lehigh  Valley  Railroad 
with  regard  to  coal  rates  there  and  similar  points  to  that  ttom  which 
the  Marian  Coal  Co.  were  shipping  their  coal.  I  got  him  that  record, 
so  far  as  it  was  then  on  file.  I  subsequently  secured  for  him  the 
briefs  which  were  filed  and  sent  them  to  him.  A  friendly  intercourse 
with  a  party  such  as  he  was  from  Scranton  consumed  the  afternoon. 
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I  also  took  him  and  introduced  him  to  some  of  the  judges  of  the 
Commerce  Court. 

Q.  What  happened  in  relation  to  this  question  of  settlement  after 
that  date? — A.  As  I  said  a  few  minutes  ago,  I  was  here  until  the  last 
of  October,  and  then  I  went  back  to  Scranton.  Then  Mr.  Boland 
came  to  me  and  talked  with  me  about  seeing  Mr.  Loomis  again,  and 
I  made  an  appointment  with  Mr.  Loomis  and  saw  him  alone,  I  think, 
about  the  middle  of  November,  and  to  see  whether  the  D.,  L.  &  W.  Co. 
would  make  any  definite  offer  of  any  kind,  small  or  large,  so  as  to 
see  whether  there  was  any  prospect  or  hope  that  the  parties  could 
get  together.  The  talk  of  Mr.  Ijoomis  at  that  time,  as  of  Mr.  Phillips 
ui  his  interview  with  me,  was  that  there  was  nothing  of  value  that 
the  D.,  L.  &  W.  Co,  wished  to  take  over. 

Q.  Did  you  communicate  that  fact  to  Mr.  C.  G.  Boland? — A.  I 
communicated  that  fact  to  Mr.  Boland  in  the  letter  which  I  pro- 
duced at  the  hearing  before  the  Judiciary  Committee  and  which  has 
been  put  in  evidence  here,  I  think  it  is  of  the  13th  of  November,  in 
which  I  spoke  of  him  as  "  Dear  Christy." 

Q.  You  returned  to  him,  I  think  your  letter  says,  certain  papers. 
What  were  those  papers? — A.  For  the  use  of  Mr.  Watson,  as  I  un- 
dei^ood  it,  in  trying  to  make  the  negotiations  with  the  D.,  L.  &  W. 
Railroad  Co.  a  statement  had  been  made  up  by  the  Bolands  with  re- 
gard to  their  claim.  Mr.  Watson  wanted  me  to  look  over  that  and 
see  what  I  thought  of  it.  I  did  not  look  it  over  until  after  I  had  come 
back  from  the  session  of  the  Commerce  Court  in  October,  and  I  did 
then  look  it  over  just  prior  to  my  seeing  Mr.  Loomis.  In  that  state- 
ment there  were  three  things  in  particular  that  I  remember  now.  I 
can  not  give  you  a  great  number  of  details  about  it,  but  I  remember 
the  aggregate  amount  of  that  statement  and  somewhat  how  it  was 
made  up.  I  remember  that  the  aggregate  amount  of  that  claim  was 
something  over  $160,000,  and  that  one  item  of  that  claim  was  the  so- 
called  shipping  claim  for  moving  a  certain  part  of  the  coal  from  the 
line  of  the  D.,  Li.  &  W.  to  some  otiier  road.  I  was  quite  surprised,  and 
that  is  what  called  my  attention  to  it,  that  that  claim  was  so  small, 
because  I  understood  that  it  was  of  considerable  magnitude.  While 
there  was  30  cents  a  ton  switching  charge,  it  was  only  for  a  few 
thousand  tons  and  only  amounted  to  three  or  four  thousand  dollars. 
But  the  particular  thing  that  impressed  itself  upon  me  as  I  looked 
Upon  that  statement  was  the  fact  that  the  aggregate  was  made  up  by 
taking  the  total  tonnage  that  had  been  shipped  by  the  Marian  Coal 
Co.  and  multiplying  it  by  an  alleged  excess  charge  of  some  forty-odd 
cents,  and  that,  with  the  small  amount  of  the  switching  charge, 
amounted  to  this  aggregate  of  something  over  $160,000.  The  excess 
rate  was  something  over  40  cents. 

Q.  Forty  cents  a  ton,  you  mean? — A.  Forty  cents  a  ton.  In  the 
hearing  before  the  Commerce  Court,  the  hearing  of  the  Meeker  case, 
the  reduction  by  the  Interstate  Commerce  Commission  in  favor  of 
Mr.  Meeker  on  coal  shipped  of  similar  character  a  similar  distance 
to  tidewater  was  10  and,  I  think,  in  some  instances  15  cents.  The 
disparity  between  that  which  they  had  allowed  to  Mr.  Meeker  and 
that  which  was  claimed  on  behalf  of  the  Marian  Coal  Co.  struck  me 
at  once  and  seemed  to  me  to  make  the  claim  of  the  Bolands  impos- 
sible of  being  supported.  Those  three  things,  the  aggregate  amount, 
the  small  amount  of  shipping  charge,  and  the  large  amount  as  it 
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seemed  to  me  at  the  time  of  the  excess  claim  of  rate,  were  the  three 
things  that  impressed  themselves  upon  my  mind  and  made  me  feel 
that  the  parties  were  too  wide  apart  to  ever  get  together. 

Q.  And  that  paper  showing  this  data  as  you  have  given  it  to  us 
was  sent  with  your  letter  of  November  13,  1911,  back  to  Mr.  C.  G. 
Boland,  was  it? — A.  It  was. 

Q.  Did  you  ever  see  those  papers  afterwards? — A.  Never. 

Q.  You  have  told  us  how  long  you  had  known  Mr.  Boland.  Will 
you  tell  us,  please,  how  long  and  how  well  you  had  known  Mr.  Wat- 
son at  the  time  of  this  negotiation  ? — A.  1  had  known  Mr.  Watson 
for  about  30  years,  and  I  esteem  him  exceedingly.  He  has  come  up 
from  very  humble  beginnings  in  a  way,  of  good  family,  but  orig- 
inally having  to  support  himself  at  his  trade  as  a  carpenter.  Sub- 
sequently he  was  a  constable  there  in  Scranton.  Then  he  studied 
law  and  he  went  on,  so  that  he  became  city  solicitor  of  the  city  of 
Scranton.  Later  on  he  was  nominated  at  the  primaries  and  ran  for 
judge  of  the  county  upon  the  death  of  Judge  Gunston,  one  of  my 
associates,  and  while  he  did  not  succeed  he  made  a  very  creditable 
showing.  He  is  now  county  solicitor.  As  I  said,  Mr.  Watson  was 
an  aspirant  for  the  position  which  I  subsequently  filled  when  the 
district  was  created. 

Mr.  Manager  Sterling.  Mr.  President,  I  do  not  like  to  object  so 
often,  but  certainly  this  is  improper  evidence.  I  do  not  understand 
that  it  is  the  province  of  the  respondent  to  give  a  good  character 
to  the  men  who  testify  in  his  behalf. 

Mr.  Simpson.  I  have  not  asked  any  questions  of  that  kind.  That 
is  not  one  of  the  points  in  my  question. 

The  President  pro  tempore.  The  Chair  v?ill  suggest  to  counsel 
that  under  the  peculiar  circumstances,  the  witness  testifying  in  his 
own  behalf,  his  own  counsel  ought  to  guide  him  as  to  matters  where 
he  is  disposed  to  go  beyond  a  proper  point  and  not  leave  it  to  the 
managers  to  object. 

Mr.  Simpson.  I. asked  a  perfectly  proper  question  and  no  objection 
was  made  to  it. 

The  President  pro  tempore.  The  Chair  is  not  criticizing  the  ques- 
tion at  all. 

Q.  (By  Mr.  Simpson.)  There  appears  in  evidence  as  Exhibit  32, 
page  397,  a  paper  signed  by  the  Marian  Coal  Co.,  W.  P.  Boland, 
president,  directed  to  C.  G.  Boland,  dated  August  23,  1911,  in  which 
the  Marian  Coal  Co.  agrees  to  pay  to  Mr.  Watson  $5,000  if  a  satisfac- 
tory settlement  is  made  of  their  claim  against  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  Will  you  tell  us,  please,  what  knowl- 
edge you  have  of  that  paper? — A.  I  never  heard  of  that  paper  until 
it  was  produced  at  the  nearing  before  the  Judiciary  Committee. 

Q.  It  was  testified  here  that  that  paper  was  prepared  as  the  result 
of  an  interview  in  your  office  at  which  you  and  Mr.  C.  G.  Boland  and 
Mr.  Watson  were  present.  Will  you  tell  us,  please,  what  the  fact 
about  that  is? — A.  It  was  not  prepared  in  that  way.  I  never  heard 
of  it,  as  I  said.  It  is  a  letter,  as  I  understand  it,  addressed  by  one 
Boland  to  the  other. 

Q.  Yes ;  it  is  so  addressed,  I  think,  but  do  not  go  into  that.  You 
have  no  knowledge  of  it  or  of  the  intention  to  prepare  such  a  paper? 
Is  that  correct? — A.  Never. 
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Q.  What  knowledge  had  you  of  Mr.  Watson's  claim  to  $161,000  as 
a  settlement? — A.  I  knew  that  that  was  the  claim  that  he  was  to 
make  the  D.,  L.  &  W.  Co.,  and  I  knew  that  it  was  substantiated 
apnarently  by  the  statement  which  I  saw. 

Q.  You  knew  that  was  the  claim  he  was  to  make,  from  whom? — 
A.  That  he  was  to  make  on  behalf  of  Boland  from  the  D.,  L.  & 
W.  Co. 

Q.  From  whom  did  you  know  that  he  was  to  make  that  claim? — 
A.  Oh,  I  knew  that  that  was  the  talk  from  Mr.  Watson.  I  am  not 
sure  whether  Mr.  Boland  referred  to  the  amount  in  his  several  con- 
versations with  me  or  not. 

Q.  What  knowled^  had  you  of  the  value  of  the  plant  and  assets 
of  the  Marian  Coal  Co.? — A.  I  had  none.  I  never  had.  I  had  never 
seen  it. 

Q.  What  knowledge  had  you  of  the  valuation  put  upon  the  plant 
and  assets-of  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  ? — 
A.  None. 

Q.  Had  you  any  knowledge,  and  if  so  what,  of  the  valuation  put 
upon  the  rate  claimed  by  either  the  Marian  Coal  Co.  or  the  Delaware, 
Lackawanna  &  Western  Railroad  Co.  ? — A.  I  only  know  what  I  have 
already  said — that  it  was  48  cents,  or  something  like  that — forty  and 
odd  cents. 

Q.  Was  there  an  interview  between  yourself  and  C.  G.  Boland  and 
Mr.  Watson  in  your  oflSce  on  or  about  August  23,  1911? — A.  I  have 
no  memory  of  any. 

Q.  Or  at  any  other  time  ? — A.  I  have  no  remembrance  of  any  such 
at  any  time. 

Q.  Did  you  make  any  suggestion  at  any  time  to  anybody  or  under 
any  circumstances  that  the  amount  to  be  paid  Mr.  Watson  for  his 
services  should  be  put  in  writing? — A.  No;  oh,  no.  Mr.  Watson 
came  to  me  and  told  me  he  was  to  get  $5,000. 

Q.  You  have  already  testified  U>  an  interview,  though  you  have 
not  fixed  the  date,  as  I  recall  it,  at  which  Mr.  Truesdale  was  present, 
October  5,  1911.  Tell  us,  please,  whether  you  were  requested  to  be 
present  at  that  interview. — ^A.  No. 

Q.  Or  at  any  other  interview  ? — A.  No. 

Q.  Or  was  anv  request  ever  made  to  ;^ou  to  be  present  at  any  inter- 
view between  Mr.  Watson  and  any  official  of  the  D.,  L.  &  W.  Co.  ? — 
A.  No ;  no  request  of  that  kind. 

Q.  Tell  us,  please,  what,  if  anything,  you  had  to  do  with  the  case 
of  Peale  against  the  Marian  Coal  Co.  except  as  appears  in  the  record 
of  the  court. — A.  None.  I  had  none.  I  made  two  orders  in  that 
case;  that  is  all. 

Q.  They  appear  of  record?— A.  Yes. 

Q.  Did  you  have  any  connection  or  do  anything  in  regard  to  that 
case  after  you  ceased  to  be  judge  of  that  court? — A.  Certainlv  not. 

Q.  It  appears  in  evidence,  and  some  point  has  been  made  or  it,  that 
several  of  the  letters  which  were  written  were  written  on  paper 
which  bore  the  Commerce  Court  title.  Will  you  tell  us,  please,  how 
that  came  about? — A.  Very  probably  because  I  did  not  have  any 
other  paper. 

Q.  Where  were  those  letters  written? — A.  I  think  they  were  writ- 
ten in  my  office  by  dictation.    I  think  some  of  them  appear  in  my 
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handwriting;  I  am  not  sure  about  that.  I  have  not  examined  them. 
So  far  as  they  appear  by  dictation,  if  they  are  dated  Scranton  they 
were  dictated  to  my  stenographer  and  she  took  them  off,  using  the 
paper  that  was  at  hand. 

Q.  Tell  us,  please,  what  object  you  had,  if  any,  in  using  that  paper 
instead  of  some  other  paper? — A.  No  object;  no  purpose  in  that. 

Q,  You  have  told  us  that  you  acted  in  these  matters  partially  at 
the  request  of  Mr.  Watson  and  partially  at  the  request  of  Mr.  C.  G. 
Boland.  Did  you  act  in  it  at  the  request  of  anyone  else  except  those 
two  gentlemen  ? — A.  No. 

Q.  Tell  us,  please,  whether  or  not  there  was  any  agreement  or 
understanding  of  any  kind  or  character,  express  or  implied,  that  you 
were  to  receive  any  portion  of  the  fee  of  $5,000  which  Mr.  Watson 
was  to  get  if  he  satisfactorily  settled  that  case? 

Mr.  lifanager  Sterling.  Mr.  President,  I  object.  It  calls  for  a 
conclusion.    The  witness  can  state  what  was  said  and  done. 

Mr.  Simpson.  I  asked  him  if  there  was  any  agreement  or  under- 
standing, .express  or  implied.    It  calls  for  a  statement  as  to  a  fact. 

Mr.  Manager  Sterling.  It  calls  for  a  conclusion.  It  is  for  the 
Senate  to  determine  whether  there  was  any  agreement. 

The  President  pro  tempore.  The  stenographer  will  read  the  ques- 
tion. 

The  question  was  read  by  the  Reporter. 

The  President  pro  tempore.  The  Chair  thinks  the  counsel  will  be 
|>ermitted  to  inquire  of  the  respondent  what  agreement  there  was, 
if  any. 

Mr.  Simpson.  I  am  quite  willing  to  put  it  in  that  way. 

[To  the  witness.]  What  agreement,  if  am'^,  express  or  implied,  was 
there  between  you  and  Mr.  Watson  or  anybody  else  on  the  subject 
of  your  getting  any  part  or  portion  of  the  fee  of  $5,000  if  he  settled 
satisfactorily  the  litigation  between  the  Marian  Coal  Co.  and  the 
Delaware,  Lackawanna  &  Western  Eailroad  Co.? 

The  Witness.  None  whatever.  The  matter  was  never  suggested, 
never  mentioned. 

Q.  (By  Mr.  Simpson.)  Will  you  tell  us,  please^  whether  or  not 
there  was  any  conversation  or  letter  with  you  or  written  to  or  by  you 
that  you  were  at  any  time  or  under  any  circumstances  to  get  any 
part  or  portion  of  any  sum  over  $95,000  which  might  be  received  by 
Mr.  Watson  in  the  settlement  of  the  controversy? 

The  President  pro  tempore.  The  Chair  thinks  the  coimsel  should 
put  that  question  in  the  same  way  as  the  other. 

Mr.  Simpson.  My  colleague  interrupted  me  when  I  was  drafting  it. 

The  President  pro  tempore.  What,  if  anything? 

Mr.  Simpson.  I  thought  it  was  put  that  way. 

[To  the  witness.]  miat,  if  any,  conversation  or  correspondence 
was  there  in  that  regard? 

The  Witness.  None  whatever ;  absolutely  none. 

Q.  (By  Mr.  Simpson.)  What  knowledge,  if  any,  had  you,  assum- 
ing it  to  exist,  of  any  intention  to  give  you  any  money  or  considera- 
tion whatsoever  for  the  services  which  you  rendered  or  that  which 
you  did  in  regard  to  that  matter  ? — A.  I  had  none.  I  do  not  believe 
anybody  would  have  offered  it. 
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Q.  Will  you  tell  us,  please,  then,  If  there  was  nothing  to  be  paid 
to  you  of  any  kind  or  character 

Mr.  Manager  Sterling.  Mr.  President.  «5s  to  the  last  answer  of 
the  witness 

The  President  pro  tempore.  The  Chair  will  not  desire  to  hear 
from  counsel.    The  last  answer  was  improper. 

Mr.  Simpson.  The  last  part  of  the  answer. 

Mr.  Manager  Sterling.  I  should  like  to  say,  inasmuch  as  the  one 
asking  the  question  is  a  very  abl-3  lawyer  and  the  one  answering  it 
is  a  very  distinguished  judge,  they  ought  to  confine  the  examination 
within  the  required  limit  without  any  objection  on  the  part  of  the 
managers  being  necessary. 

Mr.  Simpson.  You  can  not  say  ibat  the  question  asked  was  in  the 
slightest  degree  objectionable. 

Mr.  Manager  Sterling.  The  answer  was  quite  improper. 

The  President  pro  tempore.  The  Chair  will  rule  that  the  last 
sentence  was  not  a  legitimate  answer  to  the  question  and  is  not  to  be 
considered  as  evidence. 

Mr.  Simpson.  It  was  not  even  responsive  to  the  question. 

[To  the  witness.]  If  there  was  no  consideration  to  be  paid  to  you 
for  your  services  in  relation  to  this  matter,  will  you  tell  us,  please, 
why  you  undertook  to  do  what  you  did  in  that  settlement  ? 

The  Witness.  What  was  asked  me  in  the  first  place  to  do  was  a 
very  inconsiderable  matter.  It  war.  simply  that  I  would  speak  of 
Mr.  Watson  to  Mr.  Lioomis,  that  it  would  make  a  favorable  intro- 
duction. That  was  the  whole  thing.  There  was  never  any  idea  of 
doing  anything  more.  Whatever  I  did  beyond  that  I  was  pressed 
to  it  by  Mr.  Watson  and  by  Mr.  Boland,  and  out  of  friendship  to 
them,  as  much,  I  might  say,  out  of  friendship  to  Mr.  C.  G.  Boland  as 
out  of  friendship  to  Mr.  Watson. 

Q.  (By  Mr.  Simpson.)  State  what,  of  any,  influence  as  judge  you 
exercised  in  relation  to  the  matter. — A.  None  that  I  was  conscious  of. 

Q.  From  whom  did  you  first  learn  that  the  Oxford  colliery  was 
for  sale?' — A.  I  learned  that  from  Mr.  John  Henry  Jones. 

Mr.  Nelson.  Mr.  President,  I  submit  the  following  question. 

The  President  pro  tempore.  The  Senator  from  Minnesota  presents 
the  following  question,  which  he  desires  to  have  propounded  to  the 
witness.    It  will  be  read  to  him. 

The  Secretary  read  as  follows : 

Was  this  case,  or  any  part  of  It,  pending  In  the  Comment  Court  while  you 
were  helping  to  effect  a  settlement,  as  you  hare  stated? 

The  Witness.  It  was  not.  The  effort  at  settlement  was  to  prevent 
it  ffetting  there. 

Mr.  Manager  Sterling.  Mr.  President,  in  order  that  I  may  imder- 
stand,  I  should  like  to  inquire  what  case  was  referred  to  in  the  ques- 
tion.   Is  that  the  Peale  case  that  was  in  the  district  court  ? 

The  Witness.  I  understood  it  was  the  case  with  regard  to  rates 
pending  between  the  Marian  Coal  Co.  and  the  D.,  L.  &  W.  Railroad. 

Mr.  Manager  Sterling.  It  w^as  not  the  case,  then,  in  which  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  was  a  party  in  the 
Commerce  Court? 

The  Witness.  It  was  not  in  the  Commerce  Court. 
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Mr.  Simpson.  It  was  the  Rate  case  before  the  Interstate  Commerce 
(Commission. 

Mr.  Manager  Sterling.  The  Delaware,  Lackawanna  &  Western 
Railroad  Co.  was  involved  in  two  cases,  one  pending  in  the  Intei*state 
Commerce  Commission  and  one  pending  in  the  Commerce  Court.  I 
think  the  witness  ought  to  know  which  case  he  is  referring  to,  and 
I  doubt  if  he  doe>\ 

The  Witness.  I  would  like  the  question  again  read  to  me,  if  I 
may  have  that  done. 

Mr.  WoRTHiNGTON.  I  submit  that  the  statement  is  quite  objection- 
able, wlien  the  manager  says  that  the  witness  does  not  know  what 
he  is  talking  about.  I  think  he  knows  very  much  more  about  it  than 
does  the  manager. 

Mr.  Manager  Sterling.  I  did  not  say  that  with  any  idea  but  of 
fairness  to  the  witness,  and  so  that  we,  too,  miffht  understand  it. 

The  President  pro  tempore.  The  Chair  understood  the  manager 
to  make  the  suggestion  in  order  to  correct  a  mistake.  The  question 
will  again  be  read  to  the  witness. 

The  Secretary  read  the  question,  as  follows: 

Q.  Was  this  case,  or  any  part  of  It,  pending  in  the  Commerce  Court  while 
you  were  helpinp  to  effect  a  settlement  of  it,  as  you  have  stated? 

The  Witness.  I  understand  that  question  is  directed  to  the  case 
that  was  pending  before  the  Interstate  Commerce  Commission  in 
which  the  Marian  Coal  Co.  was  the  complainant  and  the  D..  L.  &  W. 
Railroad  Co.  was  respondent.  It  was  with  reference  to  tne  settle- 
ment of  that  case  that  the  negotiations  undertaken  by  Mr.  Watson 
were  carried  on.  That  case  was  not  in  the  Commerce  Court,  and  is 
not  there  now^  as  I  understand,  though  I  do  not  know  whether  it 
is  or  not,  but  it  was  not  there  tnen.  It  it  had  been  settled  it  would 
never  have  come  there. 

Mr.  Simpson.  Is  that  all,  Mr.  Manager  Sterling? 

Mr.  Manager  Sterling.  That  is  all. 

Q.  (By  Mr.  Simpson.)  From  whom  did  you  first  learn  that  the 
Oxford  colliery  was  for  sale? — A.  I  first  learned  that  from  Mr. 
John  Henry  Jones. 

Q.  What  did  you  do  in  relation  to  that,  stating  it  in  a  very  brief 
way,  please? — A.  Mr.  John  Henry  Jones  said  that  the  Oxford  col- 
liery, the  Oxford  washery,  which  was  washing  the  dump  belonging 
to  the  Girard  estate  at  a  place  called  Shaft,  near  Shenandoah,  in 
Schuylkill  County,  was  to  be  sold.  He  said  that  there  were  dilier- 
ences  between  the  stockholders  and  that  the  matter  had  been  put  in 
the  hands  of  one  of  the  stockholders,  Mr.  Schlosser,  of  Pittston, 
Pa.,  and  that  he  was  authorized  to  dispose  of  it. 

Q.  Did  you  have  any  correspondence  with  Mr.  Schlosser  on  the 
subject? — A.  I  called  up  Mr.  Schlosser  on  the  telephone  and  nskcd 
him  with  regard  to  it.  He  confirmed  what  Mr.  Jones  said,  and  he 
told  me  thatlie  would  write  a  letter  making  a  definite  offer  or  giving 
an  option  upon  the  property. 

Q.  Did  you  have  any  correspondence  with  him  in  regard  to  it? — 
A.  That  was  expressed  in  a  letter.  There  were  two  or  three  letters 
from  him  on  the  subiect. 
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Q.  Where  are  those  letters? — A.  I  forget  whether  I  have  them, 
though  I  think  T  have  not.  You  may  have  them  there.  (After 
examining.)     I  find  I  have  them  here  [producing  letters]. 

Mr.  Simpson  handed  the  letters  to  Mr.  Manager  Sterling. 

Mr.  Manager  Sterling  (after  examining  the  letters).  There  is 
no  objection  to  those  letteis,  Mr.  President. 

Mr.  Simpson.  I  will  offer  the  letters  in  evidence,  and  not  ask  that 
they  be  read  at  this  time,  Mr.  President. 

Mr.  WoRTHiNGTON.  Why  not  read  them? 

Mr.  Simpson.  My  colleague  prefers  that  the  letters  be  read.  I 
ask  that  they  be  marked  as  exhibits  and  read. 

The  President  pro  tempore.  The  Secretary  will  read  as  re- 
quested. 

The  letters  were  marked  as  exhibits  as  below  indicated,  and  read, 
as  follows : 

U.  S.  S.  Exhibit  PP. 

[M.  SchloHser,  anthracite  and  bituminous  coal,  8  South  Main  Street.  P.  O.  box  2.S5.] 

PiTTSTON,  Pa.,  March  7.  1911. 
Hon.  R.  W.  Abchbald, 

Federal  BuUding,  Scranton,  Pa, 

My  Deab  Sib:  Ck>nfirming  telephone  conversation  with  reference  to  a  siile  of 
Oxford  Coal  Co.,  Shaft,  Fa.,  beg  to  advise  that  I  can  option  to  you  for  a  period 
of  30  days  from  date  this  company  free  from  debt  for  the  sum  of  $65,000,  and 
on  this  I  will  agree  to  allow  you  a  commission  of  2^  per  cent  in  case  of  a  sale. 

The  owners  feel  they  would  not  care  to  have  It  generally  known  In  the  trade 
that  their  property  is  on  the  market,  therefore  would  like  your  parties,  if 
interested,  to  act  for  themselves  and  not  go  from  place  to  place  offering  same 
for  sale. 

I  will  expect  to  hear  from  you  by  Monday,  March  13,  1911.  if  your  pnrtles 
desire  an  option  or  not. 

Yours,  very  truly,  M.  Schlosseb. 

(20  cars  daily.    500  tons.    3  or  400,000  merchantable  coal.) 


IT.  S.  S.  Exhibit  QQ. 
[M.  Schlosser,  anthracite  and  bituminous  coal,  8  South  Main  Street,  P.  O.  box  2.35. 1 

PiTTSTOH,  Pa.,  Maff  0,  19 IJ. 
Hon.  R.  W.  Abchbald,  Bcranion,  Pa. 

I>EAB  Sib:  I  beg  to  quote  you  on  the  entire  stock  of  the  Oxford  Coal  Co., 
with  plant  at  Shaft,  Pa.,  $05^000,  less  2^  per  cent. 

Terms  to  be  cash  or  part  cash  and  negotiable  paper  satisfactoiT  to  the  sellers. 

Estimated  quantity  in  dump,  from  .350,060  to  400,000  tons  marketnble  coal. 

Freight  rate  on  small  sizes  from  Shenandoah  to  Wilkes-fiarre,  beg  to  say 
that  this  rate  can  no  doubt  be  arranged  for  between  the  P.  &  R.  and  C.  R.  R. 
of  N.  J. 

Railroad  connection  at  the  plant  Is  Philadelphia  &  Reading. 

A  large  dump  is  adjoining  the  present  property  and  is  controlled  by  the 
Girard  estate. 

Inventory  shows  the  following : 

Breaker  structure,  breaker  engine,  2  conveyor  lines,  6  shakers,  4  spirals  (In 
service),  3  spirals  (not  In  service),  8  jigs,  2  pair  rolls,  1  elevator  18  by  18,  1 
elevator  8  by  12,  shafts,  belts,  and  pulleys,  steam  heat,  2  pumps,  4  boilers,  2 
feed  pumps  and  heater,  1,200  feet  steam  pipes  and  covering,  2  steam  shovels,  2 
locomotives,  18  mine  cars,  railroad  track  If  miles,  office,  supply  house,  loeomotive 
house  and  carpenter  shop,  stable,  mule  and  cart. 
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Cleauer  structure,  one  12  b^'  20  double  boisting  engine,  one  breaiker  engine 
13  by  16,  two  shaliers,  two  sets  rolls,  two  Hazleton  jigs,  shafts  and  pulleys  in 
cleaner,  steam  heat,  extra  parts  machinery  on  hand. 

The  option  of  purchase  to  hold  good  to  June  9,  J911. 

Hoping  to  hear  from  you,  I  am, 

Yours,  very  truly.  M.  Schlosseb. 


U.  S.  S.  Exhibit  RR. 
[M.  !5chIosser,  aDtbracitc  and  bituminous  coal,  8  South  Main  Street,  P.  O.  box  235.) 

PiTTSTON,  Pa.,  June  12,  1011. 
HoUi  R.  W.  Abchbald, 

Federal  Building ,  Scranton,  Pa, 

Deab  Sib:  Again  referring  to  your  favor  of  the  6th  instant,  with  reference 
to  the  option  of  purchase  of  Oxford  Coal  Co.,  which  expired  June  9,  1911» 
beg  to  advise  that  I  will  extend  this  option  for  another  30  days,  namely,  to 
July  9,  1911.  and  trust  you  may  be  able  to  have  results  by  that  time. 
Yours,  very  truly. 

M.    SCULOSSER. 


U.  S.  S.  Exhibit  SS. 
[M.  Scblosser.  aDtbraclte  and  bituminous  coal,  8  South  Main  Street,  P.  O.  box  235.] 

PiTTBTON,  Pa.,  August  2,  1911. 
Hon.  R.  W.  Abchbald, 

Federal  Building,  Scranton,  Pa. 

Deab  Sib  :  Referring  to  my  letter  to  you  of  May  9,  1911,  in  which  I  gave  you 
an  option  on  the  entire  stoclc  of  the  Oxford  Coal  Co.,  located  at  Shaft,  Pa., 
and  the  original  option  expired  June  9,  1911.  Referring  to  the  above  beg  to 
advise  that  I  will  now  extend  the  option  of  purchase  of  this  company  to 
September  2,  1911,  on  the  same  terms  as  mentioned  in  the  original  option. 
Yours,  very  truly. 

M.   SCHLOBSEB. 


U.  S.  S.  Exhibit  TT. 
[M.  Scblosser,  anthracite  and  bituminous  coal,  8  South  Main  Street,  P.  O.  box  235.) 

Pittston,  Pa.,  August  J,  1911. 
Hon.  R.  W.  Abchbald, 

Federal  Building,  Scranton,  Pa. 

Mt  Deab  Sib  :  I  beg  to  advise  that  tlie  royalty  on  Oxford  coal  is  as  follows : 

Prepared  sizes,  45  cents  per  gross  ton ;  pea,  30  cents  per  gross  ton ;  buckwheat, 

15  cents  per  gross  ton;  rice,  7i  cents  per  gross  ton;  and  barley,  5  cents  per 

gross  ton.    The  minimum  royalty  is  $100  per  month,  or  $1,200  annually. 

Yours,  very  truly, 

M.  Schlosbeb. 

Q.  (By  Mr.  Simpson.)  To  whom  did  the  Oxford  colliery  be- 
long?—A.  It  belonged  to  the  Oxford  Coal  Co.,  as  I  remember,  or 
to  Madeira,  Hill  &  Co..  I  am  not  sure  which — ^I  think  Madeira, 
Hill  &  Co.  were  stockholders  in  it,  and  were  the  commission  men  who 

sold  the  coal. 

Q.  Had  it  any  connection  with  any  railroad  company? — A.  Oh, 
none  whatever — ^none  that  I  know  of;  it  is  an  individual  concern. 

Q.  It  appears  in  evidence  here  that  that  was  not  purchased  by 
you  or  that  there  was  not  a  sale  of  it  made  by  you.  Why  was  that? — 
A.  It  was  first  offered  to  the  Laurel  Line,  but  Mr.  Conn  told  me  that 
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he  could  not  get  a  proper  rate  on  the  coal  from  there^  so  he  did  not 
take  it.  Subsequently  it  was  offered  to  Mr.  Peale,  according  to  letters 
which  are  in  evidence  here.  That,  I  think,  was  at  the  instance  of 
Mr.  Jones  after  I  had  left  the  district  court'  bench  and  was  in  the 
Commerce  Court.  Then  it  was  offered  to  Mr.  Thomas  Howell  Jones, 
whom  we  familiarly  know  as  "  Tom  Star  Jones."  That  was  along 
in  the  summer  of  that  year.  He  took  an  option  on  it  in  favor  of 
himself,  I  think,  and  Mr.  Howell  Harris,  but,  upon  examination  of 
the  property,  he  reported  to  me  that  the  dump  which  was  being 
used  was  so  far  depleted  that  it  was  not  worth  any  such  sum  as  was 
being  asked,  and  that  there  could  be  no  deal  about  it. 

Q.  That  was  the  end  of  the  matter  so  far  as  that  dump  was  con* 
cerned,  was  it? — A.  That  was  the  end  of  the  matter,  but  not  alto- 
gether— no ;  because  that  led  on  to  something  else. 

Q.  Well,  I  am  speaking  of  that  particular  dump. — A.  Yes;  as  to 
that  particular  dump. 

Q.  Now,  from  whom  did  you  first  learn  that  other  culm  dumps 
in  the  neighborhood  of  the  Oxford  washery  might  be  bought? — A. 
That  was  stated  to  me  at  the  very  beginning  by  Mr.  Schlosser.  He 
said  that  there  were  other  dumps  belonging  to  the  Girard  estate, 
and  he  thought  that  the  dump  that  the  Oxfora  Coal  Co.  was  washing 
could  be  helped  out  by  getting  some  one  of  these  other  dumps. 

Q.  And  tnese  other  dumps  were  what? — A.  These  other  dumps 
were  covered  by  a  lease  to  the  Lehigh  Valley  Coal  Co.,  which  lease 
expires  on  December  31,  1913. 

Q.  And  that  is  what  has  been  spoken  of  here  as  Packer  No.  3  ? — A. 
Yes. 

Q.  Now,  from  whom  did  you  first  learn  that  it  was  possible  that 
the  Lehigh  Valley  Railroad  Co.  or  coal  companv  would  not  object 
to  the  sale  of  Packer  No.  3,  or  the  leasing  oi  itf — A.  If  I  may  an- 
ticipate that,  I  will  say  that  Mr.  Jones,  upon  going  down  there 
ana  looking  over  the  property,  had  identified  Packer  No.  3  us  the 
dump  that  was  desirable  to  help  out  the  workings  of  the  Oxford 
qoUiery;  and  then  I  undertook  to  see  whether  that  could  not  be 
obtained. 

Q.  You  say  "  Mr.  Jones."  Which  one  of  the  Joneses  do  you 
mean  ? — A.  Mr.  Tom  Star  Jones. 

Q.  Tom  Star  Jones? — A.  Yes. 

Q.  We  have  had  in  evidence  here  a  large  number  of  lettei-s  in 
relation  to  that,  which  I  do  not  desire  to  go  into,  because  I  do  not 
think  they  can  be  added  to  in  any  material  way,  but  it  appears  in 
one  of  those  letters  that  you  wrote  to  Mr.  Kirkpatrick  askmg  him 
for  an  interview.  Will  you  tell  us,  please,  where  you  were  going 
on  the  occasion  when  you  stopped  off  in  Philadelpiiia  to  see  Mr. 
Kirkpatrick  in  regard  to  it? — A.  I  was  on  my  way  to  Washington 
here  to  attend  a  session  of  the  Commerce  Court. 

Q.  And  what,  if  anything,  has  been  done  in  relation  to  that  matter 
since  the  date  of  that  visit  to  Mr.  Kirkpatrick  on  February  12, 
1912? — A.  Nothing  whatever. 

Q.  Had  you  any  knowledge  in  relation  to  the  matter  or  any  in- 
tention to  apply  lor  a  lease  of  Packer  No.  3,  except  as  it  was  led 
up  to  in  the  way  you  have  testified? — A.  No;  hot  independently  of 
the  Oxford.  It  was  suggested  in  that  connection  that  Facker  No.  3 
could  be  washed  very  much  better  by  itself;  that  it  was  not  worth 
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while  to  tie  up  to  the  Oxford,  but  it  was  in  connection  with  the 
Oxford  attempted  deal  that  I  was  led  to  look  into  the  matter  of 
obtaining  Packer  No.  3. 

Q.  What  attempts,  if  any,  were  there  to  conceal  the  fact  of  your 
connection  with  this  matter? — A.  There  were  none.  I  was  aiding 
the  matter  all  the  time,  and  speaking  of  it  myself,  and  my  name 
figured  in  every  transaction. 

Q.  It  was  stated  in  article  No.  3  that  you  unlawfully  and  cor- 
ruptly used  your  official  position  and  office  as  judge  to  secure  from 
the  Lehigh  Valley  Coal  Co.  the  agreement  that  the  Girard  Trust 
might  lease  to  you  Packer  No.  3  dump.  What  is  the  fact  in  regard 
to  that? — A.  why,  there  certainly  is  no  fact  of  that  character. 

Q.  Was  there  any  intention  on  your  part  that  it  should  have  any 
such  effect? — A.  None  whatever. 

Q.  Do  you  remember  the  case  of  the  Louisville  &  Nashville  Rail- 
road Co.  against  the  Interstate  Commerce  Commission  filed  in  the 
Commerce  Court  and  referred  to  in  article  No.  4? — A.  That  was  the 
first  case,  practically,  that  was  argued  before  the  Commerce  Court 
at  its  first  argument,  in  April,  1911. 

Q.  Were  you  present  at  its  argument? — A.  I  was  present  and  par- 
ticipated in  the  hearing. 

Q.  How  much  of  a  record  was  there  in  that  case  ? — ^A.  The  record 
was  made  up  of  a  carbon  copy,  furnished  by  counsel  and  stipulated 
into  the  case,  of  the  testimony  that  had  been  taken  before  the  Inter- 
state Commerce  Commission,  supplemented  by  testimony  that  was 
taken  before  an  examiner  ai)pointed  in  the  case  before  it  came  into 
the  Commerce  Court,  when  it  was  pending  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Kentucky.  There  wab 
considerable  of  a  record. 

Q.  What  were  the  respective  claims  of  counsel  for  the  parties  in 
that  suit? — A.  Well,  it  is  very  difficult  to  give  in  a  few  words  what 
their  respective  claims  were.  It  was  an  extended  argument,  with 
very  extended  briefs;  but  the  main  contention  on  the  part  of  the 
Louisville  &  Nashville  attorneys  was  that  the  order  of  the  commis- 
sion reducing  the  rates  there  involved  was  not  sustained  by  anj''  of 
the  reasons  given  by  the  Interstate  Commerce  Commission,  and  that, 
in  fact,  the  reasons  which  the  Interstate  Commerce  Commission  gave 
as  the  basis  of  its  order  were  not  founded  upon  any  facts.  The  con- 
tention on  the  part  of  the  Interstate  Commerce  commission,  repre- 
sented by  Mr.  Lamb,  and  the  United  States  itself,  represented  by 
Mr.  Fowler,  assistant  to  the  Attorney  General,  was  that  the  Com- 
merce Court  could  not  go  into  that  (][uestion;  that  the  ruling  of  the 
Interstate  Commerce  Commission  with  regard  to  those  rates  was 
conclusive. 

Q.  Can  you  tell,  in  a  few  words,  what  is  the  difference  between 
class  rates  and  commodity  rates,  so  that  Senators  may  understand 
just  the  question  arising  out  of  that?— A.  All  rates  are  divided  into 
classes,  as  I  understand,  except  as  specific  commodities  are  taken  out 
of  the  class  to  which  they  are  assigned  and  given  a  rate  by  them- 
selves. Class  rates  run  by  numbers,  from  1  to  6,  and  also  have  some 
letter  designation — ^A,  B,  C,  D,  E.  I  think  the  commodity  rates 
would  be  K>r  a  special  thin^,  like  glassware  or  furniture  or  sand  or 
coal,  or  something  specific  like  that. 
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Q.  And  the  class  rates  would  include  a  number  of  different  com- 
modities of  the  same  general  character  ? — ^A.  Class  rates  apply  to  all 
the  commodities  that  are  put  together  in  that  class. 

Q.  Why  did  you  write  to  Mi\  Bruce  the  letters  which  have  been 
produced  and  offered  in  evidence  here? — A.  That  calls  for  somewhat 
of  an  extended  explanation. 

Mr.  Manager  Stbruno.  Mr.  President,  we  object  to  the  witness 
stating  why  he  wrote  the  letters.  The  fact  that  he  did  write  them  is 
all  that  this  witness  has  SLny  right  to  tell. 

Mr.  Simpson.  I  submit,  sir,  mat  where  we  are  in  a  court  in  which 
the  intention  of  the  party  is  a  vital  thing  he  has  the  right  to  say 
why  he  did  a  given  thmg,  so  that  the  judges  of  the  facts  and  the  law 
may  determine  whether  there  was  an  intention  to  commit  wrong. 
He  has  a  perfect  right,  I  submit,  to  state  that,  so  that  the  Senate  may 
know  what  his  intention  was.  If  he  had  no  intention  to  do  a  wrong, 
then  he  has  done  no  wrong,  so  far  as  the  law  goes. 

The  PREsmENT  pro  tempore.  If  the  Chair  remembers  correctly,  the 
articles  do  not  charge  him  with  intent  to  do  wrong.  They  charge  him 
with  specific  acts. 

Mr.  Simpson.  But  there  is  involved  in  every  charge  which  involves 
an  offense  an  intent,  and  there  is  a  distinct  charge  that  he  did  this 
thing  corruptly.  Unless  there  is  an  intent,  the  law  says  there  can  be 
no  wrong.  A  man  may  do  innocently  a  thing  about  which  no  com- 
plaint can  be  made,  and  do  the  same  thing  corruptly  or  with  a  cor- 
rupt intent,  and  there  may  be  a  iust  complaint  of  it.  That  has 
ripened,  sir,  into  a  maxim  of  law,  that  until  there  is  an  intent  to  do 
wrong  no  wrong,  legally  speaking,  has  been  done.  That  is  one  of 
the  fmidamental  principles  of  Anglo-Saxon  jurisprudence;  it  always 
has  been  and  I  trust  always  will  be.  The  question  which  the  witness 
has  before  him  is  to  reach  to  that  fact,  so  that  the  Senate  may  de- 
termine whether  or  not  there  was  such  an  intent. 

Mr.  Manager  Sterling.  I  should  like  to  say,  Mr.  President 

Mr.  WoRTHiNGTON.  Bef  orc  the  manager  proceeds,  if  I  may  be  per- 
mitted, it  was  suggested  a  while  ago  by  Mr.  Manager  Sterling  that* 
the  witness  has  no  right  to  testify  to  what  his  intent  was,  although 
that  is  the  matter  in  question.  I  sent  for  one  of  the  textbooks  of 
law,  and  I  should  like  to  read  a  section  from  it.  Jones  on  Evidence, 
last  edition,  section  170,  page  191,  has  this  to  say: 

It  is  evident  that  the  most  satisfactory  mode  of  proving  the  motives  or  intent 
with  which  an  act  is  done  Is  to  show,  the  facts  and  circumstances  accompany- 
ing the  act.  It  is  not  relevant  for  a  witness  to  state  the  motives  or  intentions 
of  another  person.  It  has  been  held  In  a  few  cases  that  a  party  can  not  state 
directly  his  own  motives  or  Intent;  that  such  testimony  can  not  be  directly 
contradicted,  and  because  it  must  often  be  of  little  value  the  proof  must  consist 
of  the  surrounding  circumstances  which  Illustrate  the  nature  of  the  act. 

That  is  what  I  understand  to  be  the  contention  of  Mr.  Manager 
Sterling. 

But  It  is  the  prevailing  rule,  sustained  by  the  great  weight  of  authority,  that 
whenever  the  motive.  Intention,  or  belief  of  a  person  is  relevant  to  the  issue  it 
is  competent  for  such  person  to  testify  directly  upon  that  point — 

The  words  "testify  directly  upon  that  point "  being  in  italics — 

whether  he  is  a  party  to  the  suit  or  not.    To  state  the  rule  In  another  form, 
when  the  motive  of  a  witness  In  performing  a  particuhir  net  or  in  making  a 
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particular  declaratiou  becomes  a  material  issue  In  a  cause  or  reflects  im- 
iwrtant  light  upon  such  issue,  he  may  himself  be  sworn  in  regard  to  It.  notwith- 
standing the  diminished  credit  to  which  his  testimony  may  be  entitled  as 
coming  from  the  mouth  of  an  interested  witness. 

There  is  a  note  there,  No.  10,  which  cites,  I  should  judge,  about  40 
or  50  cases  in  support  of  that  doctrine. 

It  is  hardly  necessary  to  add  that  such  testimony  is  not  conclusive. 

Of  course  we  do  not  claim  that  it  is  conclusive. 

Now,  Mr.  President,  in  this  case  the  charge  is  made  that  Judge 
Archbald  wrongfully  entered  into  this  correspondence  with  Mr. 
Bruce.  After  reciting  what  was  done,  the  article  charges  that  he 
did  it  secretly,  wrongfully,  and  unlawfully.  If  the  contention  of 
the  managers  simj)ly  be  that  it  is  an  impeachable  and  criminal  offense 
for  a  judge  to  write  a  letter  to  one  of  the  counsel  in  a  case  without 
any  wrongful  or  improper  intention,  of  course  then  it  would  not  be 
necessary  for  us  to  pursue  this  line  of  inquiry ;  but  if  it  is  claimed, 
or  indeed  if  any  Member  of  the  Senate  should  think — and  I  submit 
that  what  the  managers  claim  here  is  not  conclusive  at  all — that  it 
might  be  important  to  know  whether  he  intended  to  aid  this  company 
and  was  trying  wrongfully  to  help  it,  the  witness  ought  to  be  per- 
mitted to  testi^  as  to  what  his  intention  was. 

Mr.  Manager  Sterling.  I  think,  Mr.  President,  the  law  read  by 
counsel  determines  that  the  question  is  improper.  There  are  two 
classes  of  criminal  cases,  in  one  of  which  the  intent  may  be  expressly 
testified  to,  and  in  the  other  it  must  be  inferred.  In  one  class  of 
cases  the  law  conclusively  presumes  that  the  accused  intended  the 
reasonable  consequences  and  results  of  his  act.  There  is  another 
class  of  cases  where  a  specific  intent  is  charged.  To  illustrate :  If  one 
is  indicted  for  assault  with  intent  to  kill,  a  specific  intent  is  charged 
in  the  indictment.  In  that  kind  of  a  case — and  it  is  the  kind  of  cases 
referred  to  in  the  authority  just  read — the  courts  have  held  that  the 
witness  could  rebut  that  presumption  and  testify  that  he  did  not  in- 
tend to  kill ;  but  in  other  cases,  wnere  no  specific  intent  is  charged,  the 
law  presumes  that  the  accused  intended  the  reasonable  consequences 
of  what  he  did.  In  this  case,  if  it  was  the  reasonable  consequence  of 
his  letters  to  assist  or  aid  this  railroad  company  or  to  give  them  a 
secret  advantage  in  the  trial  of  this  lawsuit  against  its  opponents, 
then  the  law  conclusively  presumes  that  he  intended  that  as  the  re- 
sult of  this  correspondence  and  he  can  not  be  heard  to  say  that  he 
had  no  such  intent. 

The  Witness.  If  the  Presiding  Officer  will  permit  me,  I  will  state 
the  facts  and  circumstances  under  which  the  letters  were  written 
and  what  the  consequences  were. 

The  President  pro  tempore.  If  counsel  will  vary  the  question  so  as 
to  correspond  with  the  suggestion  of  the  witness,  the  Chair  thinks 
that  would  be  legitimate. 

Mr.  Simpson.  I  do  not  see  how  counsel  can  do  otherwise  when  the 
witness  has  made  the  suggestion.  I  will  vary  the  question  accord- 
ingly. 

[To  the  witness.]  Go  on  and  state  the  facts  and  circumstances, 
please. 

The  Witness.  When  this  case  came  up  for  consultation,  after  argu- 
ment the  judges  were  not  united  in  their  views.  There  was  quite  a 
diversity  of  view,  and  I  found  myself  in  the  minoritv.    The  view 
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expressed  at  the  final  consultation  before  the  judges  separated  for 
the  summer  was  to  dismiss  the  proceedings.  I  dissented  from  that 
view,  and  I  understood  that  one  of  the  other  judges  probably  would 
join  me  in  that  dissent.  During  the  summer  vacation  I  undertook  to 
formulate  my  views.  I  made  an  extended  study  of  the  case.  I  have 
here  some  of  the  many  notes,  or  most  of  the  notes,  which  I  made 
upon  that  occasion.  In  writing  that  dissent,  the  views  that  I  ex- 
pressed in  that  dissent  were  that  the  order  of  the  Interstate  Com- 
merce Commission  was  not  sustained  in  any  particular  by  the  evi- 
dence which  they  had  before  them.  I  read  all  the  testimony  and 
made  an  abstract  of  it.  In  the  course  of  that  I  came  upon  the  state- 
ment made  by  Mr.  Compton  in  his  testimony  before  two  of  the  mem- 
bers of  the  Interstate  Commerce  Commission  with  regard  to  one 
point,  and  it  was  in  order  to  see  whether  I  apprehended  what  Mr. 
Compton  intended  in  his  testimony  that  I  wrote  the  first  letter  to 
Mr.  Bruce. 

I  understood  Mr.  Compton  to  negative  a  certain  circumstance  with 
regard  to  rates;  and  the  Interstate  Commerce  Commission  appar- 
ently in  drawing  up  their  opinion  had  taken  the  contrary  view.  It 
was  simply  to  throw  light  upon  that  and  to  enable  me  to  know 
whether  I  was  proceeding  upon  proper  grounds  in  the  dissent  which 
I  intended  to  express  that  I  wrote  that  letter.  I  wrote  my  dissenting 
opinion  and  sent  copies  of  it  around  to  the  different  judges  along 
about  the  last  of  September,  and  when  we  gathered  together  again  in 
October  I  found  that  apparently  my  dissenting  opinion  haa  made 
some  impression  upon  the  court.  That  dissenting  opinion,  with 
changes  and  adaptations,  was  finally  made  the  opinion  of  the  court, 
and  all  the  judges  coincided  in  that  view  with  one  exception.  Judge 
Mack  raised  another  question  about  the  variations  that  had  been 
made  from  what  is  spoken  of  in  the  opinion  as  the  Cooley  award, 
which  figures  somewhat  in  the  opinion  and  in  the  case,  by  reason  of 
the  change  that  had  been  made  in  the  tariffs  into  the  southeastern 
territory  from  Ohio  and  Mississippi  crossings,  by  reason  of  the 
change  from  class  to  commodity  rates  and  by  a  number  of  commodity 
rates  that  were  given.  That  question  was  one  which  had  not  been 
raised  in  argument,  and  for  the  purpose  of  doing  justice  to  counsel, 
who  had  not  had  an  opportunity  to  meet  that  question,  which,  as  I 
say,  was  raised  by  Judge  Mack  and  not  by  counsel  on  the  other  side, 
I  wrote  the  second  letter,  so  that  counsel  might  be  advised  that  that 
question  was  up.  As  it  turned  out,  neither  of  those  letters  figured 
in  the  position  taken  by  the  opinion,  and  those  letters  really,  m  the 
final  disposition  of  the  case,  never  have  had  any  effect  upon  it 
whatever. 

Q.  (By  Mr.  Simpson.)  Why  did  you  not  send  copies  of  those  let- 
ters to  counsel  for  the  Interstate  Commerce  Commission  and  counsel 
for  the  United  States? — A.  Simply  because,  as  I  say,  in  the  first 
place  it  was  simply  for  my  own  private  ^idance.  The  first  letter, 
m  formulating  my  dissenting  opinion,  which  I  had  no  idea  would  be 
more  than  a  dissent,  and  afterwards  both  with  regard  to  that  letter 
and  what  was  spoken  of  in  the  second  letter,  amounted  to  nothing  in 
the  disposition  of  the  case.  It  would  take  too  long  to  point  it  out, 
but  that  is  very  clear  to  anybody  who  is  acquainted  with  the  case  and 
who  will  look  at  that  part  of  the  opinion  in  which  those  two  ques- 
tions come  up. 
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Mr.  Reed.  Mr.  President,  I  send  an  interrogatory  to  the  desk. 
The  President  fro  tempore.  The  Senator  from  Missouri  asks  that 
a  question  be  propounded  to  the  witness.    The  Secretary  will  read  it. 

The  Secretary  read  as  follows : 

Why  did  you  write  only  to  the  lawyer  In  whose  favor  you  had  already  made 
up  your  mind? 

The  Witness.  The  first  letter  was  written  in  regard  to  the  testi- 
mony of  Mr.  Compton  and  for  the  purpose  of  clearing  up  what 
seemed  to  be  an  ambiguity,  but  I  did  not  consider  it  so,  but  I  wanted 
to  confirm  my  own  views  about  it. 

Mr.  Jones.  Mr.  President,  I  send  to  the  desk  the  following  ques- 
tion. 

The  PREsmENT  pro  tempore.  The  Senator  from  Washington  pro- 
pounds an  inquiry,  which  will  be  read  to  the  witness. 

The  Secretary  read  as  follows : 

Why  did  you  not  call  the  attention  of  the  members  of  the  court  to  the  corre- 
spondence you  had  with  Mr.  Bruce? 

The  Wftness.  The  correspondence  I  had  with  Mr.  Bruce  became 
practically  of  no  importance  because  of  the  views  which  were  finally 
embodied  in  the  opinion.  As  I  say,  I  could  point  that  out  very 
readily.  If  anyone  reads  the  opinion  he  will  find  that,  so  far  as  Mr. 
Compton's  testimony  is  concerned,  in  the  opinion  it  is  assumed  that 
Mr.  Compton's  testimony  was  exactly  as  the  Interstate  Commerce 
Commission  regarded  it.  That  is  assumed  in  the  opinion  and  dis- 
cussed upon  that  basis.  In  regard  to  the  variation  from  the  Cooley 
award  by  reason  of  the  changes  in  commodity  rates,  that  also  is 
taken  up  and  considered,  just  as  it  was  stated  by  Judge  Mack,  and 
without  regard  to  anything  suggested  in  the  letter  of  Mr.  Bruce. 

Mr.  Chamberlain.  Mr.  President,  I  submit  a  question. 

The  PREsroENT  pro  tempore.  The  Senator  from  Oregon  sends  to 
the  desk  the  following  inquiry. 

The  Secretary  read  as  follows : 

Did  you  Inform  any  of  the  associated  Judges  of  the  fact  of  your  having  writ- 
ten the  letters  to  which  you  have  just  referred  and  of  the  replies  you  received? 

The  Witness.  I  do  not  remember  that  I  ever  did. 

Mr.  Simpson.  I  want  to  say,  Mr.  President,  that  it  is  admitted  in 
this  case  that  the  first  letter  was  attached  to  the  record,  and  is  at- 
tached to-day,  as  the  case  is  pending  in  the  United  States  Supreme 
Court. 

Q.  (By  Mr.  Simpson.)  Do  you  know  who  attached  that  letter  to 
the  record? — A.  I  assume  I  did,  because  I  do  not  know  how  else  it 
could  have  gotten  there.     I  have  no  memory  on  the  subject. 

Q.  There  appear  in  the  letter  written  by  you  to  Mr.  Bruce  under 
date  of  March  8,  1912,  and  offered  in  evidence  by  the  managers  as 
Exhibit  No.  61,  these  words: 

A  considerable  portion  of  it — 

That  is,  the  opinion — 

if  not,  Indeed,  the  best,  is  from  the  hnnd  of  another  nioniber  of  the  court,  and 
it  Is  probably  there  that  you  find  the  enunciation  of  principles  which  you  par- 
ticularly commend. 


IMPEACHMENT  OF  ROBERT  W.  ARCHBALD.  1267 

Who  was  that  other  member  of  the  court? 

The  Witness.  Judge  Knapp. 

Q.  (By  Mr.  Simpson.)  And  what  were  those  principles — the  ones 
you  have  referred  to? — A.  In  part,  those  which  1  have  just  referred 
to.  It  is  Judge  Knapp's  entire  composition  in  both  the  cases  I  have 
just  spoken  ox;  and  there  are  other  parts;  there  are  a  good  many 
things  in  my  dissenting  opinion  that  were  cut  out  at  the  suggestion 
of  Judge  Knapp  and  other  members  of  the  court,  in  order  that  the 
judges  might  ^et  as  nearly  as  possible  together  and  agree  together  as 
nearly  as  possible. 

Mr.  Beed.  I  have  a  question  which  I  did  not  have  time  to  write 
when  we  were  on  the  subject,  which  I  will  send  up. 

The  President  pro  tempore.  The  Senator  from  Missouri  pro- 
pounds the  following  inquiry,  which  will  be  submitted  to  the  witness. 

The  Secretary  read  as  follows: 

Did  you  consider  it  proper,  in  passing  upon  a  doubtful  point  in  evidence,  to 
hear  only  from  that  lawyer  who  would  certainly  desire  to  concur  in  your  view? 

The  Witness.  I  certainly  should  not  have  written  the  letter  if  I 
had  supposed  it  was  improper. 

Mr.  Reed.  I  should  like  to  have  the  question  read  again  to  the  wit- 
ness, so  that  he  may  answer  all  of  it. 

The  Pkesident  pro  tempore.  The  question  will  be  read. 

The  Secretary  again  read  the  question. 

The  Witness.  I  certainly  do  not  consider  it  proper  to  do  that,  if 
that  answers  the  question. 

Q.  (By  Mr.  Simpson.)  Turning  now  to  article  5,  will  you  tell  us, 
please,  how  long  you  have  known  Frederick  Wamke? — ^A.  I  have 
known  Mr.  Freoenck  Wamke  from  the  time  he  was  elected  recorder 
of  deeds,  I  being  president  judge  of  the  coimty  at  that  time.  I 
forget  just  the  date  of  that;  it  must  be  10  or  12  years  ago,  because  I 
have  been  on  the  Federal  bench  12  years. 

Q.  There  is  testimony  here  of  a  conversation  had  between  you 
and  him  in  relation  to  his  claim  against  the  Philadelphia  &  Reading 
Coal  &  Iron  Co.  Will  you  please  tell  us  what  that  conversation 
was? — A.  Mr.  Frederick  Warnke  came  to  me  and  told  me  with  re- 
gard to  certain  difficulties  which  he  had  had  with  the  Reading  Rail- 
road Co.  over  an  operation  in  Schuylkill  County,  Pa.  He  said  that 
he  had  a  lease  which  covered  underground  workings  and  also,  I 
think,  some  washing;  that  he  had  invested  quite  a  sum  of  money 
there,  and  his  washery  or  his  breaker — I  forget  which — had  burned 
down,  and  he  had  rebuilt  it,  and  then  finally  he  was  brought  face 
to  face  with  the  fact  that  the  Reading  Railroad  Co.  told  him  he 
was  acting  under  a  lease  that  was  not  assignable  and  that  he  had  no 
rights  there.  He  said  that  Mr.  Richards  was  the  person  who  had 
enforced  this  against  him.  and  he  wanted  me  to  see  Mr.  Richards 
and  see  whether  Mr.  Richards  would  not  reconsider  that  question. 

Q.  What  did  you  do  in  consequence  of  that  conversation? — A.  I 

fot  into  communication  with  Mr.  Richards;  I  forget  whether  it  was 
y  telephone  or  by  letter.  I  know  I  finally  got  a  telegram,  and  then, 
I*  think,  a  letter,  fixing  the  date,  which,  my  impression  is,  I  sug- 
gested, somewhere  the  last  part  of  November  a  year  ago,  when  I  was 
to  meet  him  at  Pottsville  in  regard  to  this  matter. 
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Q.  It  appears  from  the  letter  offered  in  evidence  by  the  managers, 
dated  November  24,  1011.  Exhibit  85,  page  744,  that  you  said  that 
you  were  going  up  to  Pottsville  on  some  other  matter.  What  was 
the  occasion  or  your  visit? — A.  I  was  going  to  Pottsville  to  confer 
with  my  nephew.  Col.  James  Archbald,  who  is  the  engineer  in  charge 
of  the  Girard  estate,  with  regard  to  the  leasing  oi  Packer  No.  3 
from  the  Girard  estate. 

Q.  Did  you  go  there  on  that  occasion? — A.  I  went  down  there  for 
that  purpose. 

Q.  And  did  vou  see  Mr.  Richards? — A.  I  saw  Mr.  Richards. 

Q.  Tell  us  what  occurred,  please. — A.  I  went  to  his  office  and  let 
it  be  known  that  I  was  there,  and  he  came  to  see  me.  Then  I  stated 
my  errand,  which  was  in  substance  what  I  have  already  said;  what 
Mr.  Warnke  asked  me  to  do.  He  then  called  for  a  budget,  which  he 
had,  of  numerous  papers  beari::g  upon  the  same  subject,  in  which  it 
appeared  that  the  matter  had  been  called  to  his  attention  and  to  Mr. 
Baer's  attention,  Mr.  Baer  being  the  president  of  the  road,  by  several 
other  parties,  including  ex-Congressman  Howell,  an  attorney  at  law 
of  Scranton,  and  he  went  into  the  matter  at  length,  to  show  that,  as 
he  thought,  Mr.  Warnke  had  been  given  all  the  consideration  he  was 
entitled  to. 

Q.  What  afterwards,  if  anything,  was  done  in  regard  to  it? — A.  I 
had  to  coincide  in  a  large  measure  with  what  Mr.  Richards  said  about 
the  subject.  I  had  no  idea  that  this  matter  had  been  brought  to  their 
attention  in  any  other  way  than  by  Mr.  Warnke  himself,  and  so  I 
simply  told  Mr.  Richards  that  I  had  nothing  further  to  say,  and  I 
came  home. 

Q.  What,  if  anything,  was  done  by  ^ou  in  relation  to  the  matter 
afterwards? — A.  I  told  Mr.  Warnke — just  how  soon  I  could  not  tell 
or  in  what  way — that  Mr.  Richards  would  not  reconsider  the  ques- 
tion. 

Q.  Did  that  close  the  matter  so  far  as  you  were  concerned? — A. 
Yes;  that  closed  the  matter. 

Q.  AMiat  knowledge,  if  any,  had  you  that  the  Philadelphia  & 
Reading  Coal  &  Iron  Co.  had  adopted  a  rule  that  they  would  not 
lease  their  culm  dumps? — A.  I  knew  of  no  such  rule. 

■Q.  What  knowledge  had  you,  if  any,  that  the  Philadelphia  &  Read- 
ing Railroad  Co.  had  such  a  rule? — A.  I  knew  nothing  about  that. 

Q.  It  is  charged  in  article  5  that  you  used  your  influence  as  a 
judge  of  the  Federal  court  in  relation  to  that  matter.  Will  you  tell 
us,  please,  what  is  the  fact  in  regard  to  it? 

Mr.  Manager  Sterling.  We  object  to  the  questicm. 

Mr.  Simpson.  I  will  change  the  form  of  the  question  to  avoid, 
perhaps,  one  of  the  branches  of  the  objection. 

Q.  (By  Mr.  Simpson.)  What,  if  anything,  was  said  or  done  by 
you  to  exercise  any  influence  as  a  Federal  judge  in  reference  to  this 

matter? 

Mr.  Manager  Sterling.  We  object  to  that  question. 

The  Witness.  I  have 

Mr.  SniPSON.  Do  not  answer  the  question,  please. 

The  President  pro  tempore.  The  Chair  thinks  a  part  of  the  ques- 
tion should  be  eliminated.  You  may  ask  what  he  did  or  said  in 
regard  to  the  matter,  but  as  to  the  motive  involved,  that  is  another 
thing. 
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Q.  (By  Mr.  Simpson.)  What,  if  anything,  was  said  or  done  by 
you  as  a  Federal  judge  to  influence  anybody  m  regard  to  it? 

The  President  pro  tempore.  No;  the  criticism  that  the  Chair 
inakes  is  with  respect  to  asking  him  what  he,  as  a  Federal  judge, 
did  to  influence  anybody.  That  is  not  correct  in  the  opinion  of  tne 
Chair. 

Mr.  Simpson.  I  am  very  much  at  a  loss  to  know  how  to  word  the 

Question  in  order  to  meet  the  charge  which  is  made  in  this  article, 
'his  article  distinctly  charges  that  he  used  his  influence  as  a  Federal 
judge  in  regard  to  this  matter.  Now,  that  either  is  or  is  not  true. 
I  have  the  right  to  meet  it  by  evidence  to  show  that  it  is  not  true, 
and  the  question  which  I  am  putting  is  directed  expressly  upon  that 
ground. 

The  President  pro  tempore.  The  Chair  thinks  that  counsel  is 
authorized  to  prove  everything  said  and  done  by  the  witness. 

Mr.  Simpson.  That  is  undoubtedly  my  rifrlit.  That  I  have  done; 
and  I  have,  sir,  I  submit,  a  right  to  go  a  step  further.  I  have  the 
right  to  show  whether  or  not  there  was  any  intention  on  his  part  to 
do  anythine: — ^whether  his  mind  had  in  it  the  evil  intent  which  is  the 
necessary  factor  in  reference  to  a  charge  of  crime  such  as  is  made 
here. 

Now,  it  is  undoubtedly  true — and  I  am  answering  just  the  point 
suggested  by  Mr.  Manager  Sterling  a  while  ago  in  regard  to  that 
matter — that  in  that  class  of  cases  where,  for  instance,  to  use  an  illus- 
tration, if  I  point  a  loaded  pistol  at  a  human  being  and  deliberately 
draw  the  trigger  of  that  pistol,  and  I  know  it  is  loaded,  and  it  goes 
off  and  kills  a  man,  there  is  presumed  from  that  fact  an  intent  to  do 
a  wrong.  But  this  is  not  the  class  of  cases  that  belongs  to  that  cate- 
gory at  all.  Here  the  whole  purpose  rests  in  the  intent.  Did  T  do 
a  thing  with  an  intent  to  do  a  wrong?  It  is  not  a  necessary  result  of 
that  which  I  do  that  a  given  thing  shall  be  brought  to  pass.  That 
may  or  may  not  be  so.  It  is  the  purpose  or  the  intent  in  the  mind 
of  the  man  who  acts,  and  neither  you  nor  I  nor  anyone  else  can  know 
what  that  intent  was  except  by  producing  the  evidence  of  the  wit- 
nesses in  regard  to  it.  That  is  the  reason  it  is  entirely  outside  of  the 
class  of  cases  to  which  Mr.  Manager  Sterling  refers  and  is  within 
the  class  referred  to  in  the  extract  from  Jones  on  Evidence  which 
was  read  by  Mr.  Worthington. 

Mr.  Worthington,  Mr.  President,  may  I  add  a  word?  This  is  a 
matter  that  applies  to  all  the  articles  and  to  everything  of  a  serious 
nature,  it  seems  to  me,  which  is  charged  against  this  respondent.  I 
have  in  mind  a  transaction  of  which  I  have  cognizance  which  I  think 
will  illustrate  this.  A  judge  in  this  city,  a  Federal  judge  who  held 
high  station,  went  to  the  office  of  a  lawyer  in  this  city  for  the  pur- 

{)0se  of  buying  a  house  to  live  in — a  lawyer  who  practiced  and  was 
iable  to  practice  in  the  judge's  court.  I  did  not  know  anything 
about  the  transaction  imtil  it  was  over.  If  that  judge  should  be  in- 
dicted for  going  to  that  lawyer  and  trying  to  get  that  house  on  favor- 
able terms,  or  for  less  than  it  was  worth,  or  charged  with  going  there 
and  trying  to  influence  that  lawyer  to  sell  him  that  property,  what 
earthly  means  would  there  be  of  determining  whether  he  went  there 
to  use  his  influence  as  a  judge  with  the  lawyer,  the  lawyer  thinking 
he  might  in  the  future  get  favors  in  the  judge's  court,  or  whether  he 
went  there  in  the  ordinary  way,  just  as  this  judge  unquestionably  did, 
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for  the  purpose  of  buying  the  property,  without  such  a  thing  as  has 
been  suggested  ever  entering  his  mind?  Now,  in  this  particular 
transaction  we  have  a  single  occurrence — ^Mr.  Wamke  askine  his 
friend,  Judge  Archbald,  to  speak  to  Mr.  Richards  in  his  behalf,  far 
the  purpose  of  letting  him  have  some  relief,  no  matter  what  it  was, 
and  the  judge,  having  business  at  the  place  where  Mr.  Richards  was, 
nsked  him  to  do  it.  Mr.  Richards  said  he  could  not  do  it  and  ex- 
plained why,  and  that  was  the  end  of  it. 

Now,  Judge  Archbald  is  brought  here,  subject  to  the  possible  pen- 
alty of  being  bereft  of  his  office  and  being  prevented  lorever  nrom 
holding  any  office  under  the  United  States  and  being  forever  dis- 
graced. And  why  ?  It  must  be  because  the  managers  intend  to  con- 
tend that  when  he  did  that  he  intended  that  Mr.  Richards  should  be 
influenced  by  his  position  as  judge  to  do  something  to  favor  Warnke. 
Now,  if  there  is  anything  settled  in  the  law,  as  shown  by  the  decisions 
in  the  textbook  from  which  I  have  read — 

Whenever  the  Intention,  njotive,  or  belief  of  n  person  Is  relevant  to  the  issue 
it  is  competent  for  such  iiersou  to  testify  directly  upon  that  point. 

The  President  pro  tempore.  The  Chair  would  suggest  that  that  is 
not  the  exact  question  asked. 

Mr.  WoRTHiNGTON.  I  uuderstood  the  Chair  to  say,  in  excluding  the 
question,  not  to  ask  about  the  motive.  Now,  it  is  the  motive  we  want 
to  ask  about,  and  it  is  the  motive  which  it  seems  to  me  the  Senate 
wants  to  know  about. 

The  PREsmENT  pro  tempore.  The  question  was  not  asked  what  was 
the  motive  in  certain  acts  put  in  evidence.  The  Question,  if  the  Chair 
remembers  correctly,  was  in  different  form.    Tne  qiiestion  was 

Mr.  PoMERENE.  I  ask  to  have  the  question  repeated. 

The  PREsmENT  pro  tempore.  The  question  will  be  read  by  the  Re- 
porter. 

Mr.  Simpson.  I  will  withdraw  the  question,  if  I  may,  because  if 
we  are  fighting  over  words  it  is  not  worth  while,  and  T  will  put  the 
question  directly,  as  the  Chair  suggests,  and  that  is.  What  motive,  if 
any,  had  you  in  seeing  Mr.  Richards  in  regard  to  this  matter? 

The  President  pro  tempore.  The  Chair  thinks  that  it  may  be  an- 
swered  

Mr.  Manager  Sterling  rose. 

The  President  pro  tempore.  But  if  the  manager  objects,  the  wit- 
ness will  suspend  for  a  moment.  The  Chair  was  premature  in  ruling 
upon  the  question.  It  did  not  know  that  the  manager  was  going  to 
object. 

Mr.  Manager  Sterling.  I  think  the  question  he  asks  now  is  objec- 
tionable. It  seems  to  be  an  unnecessarv  question,  because  everybody 
knows  his  motive  was  to  purchase  this  ^ump  or  have  this  transaction. 

Mr.  Wortiiington.  Oh,  no.  There  is  nothing  in  regard  to  the 
dump  in  this  transaction. 

Mr.  Manager  Sterling.  Well,  his  purpose  was,  of  course,  to  ac- 
complish what  he  went  after.  Everybody  will  agree  to  that.  And  if 
the  question  is  to  elicit  an  answer  to  that  effect,  we  do  not  object,  but 
say  it  is  immaterial.  But  if  it  is  expected  that  this  witness  is  to  reply 
that  it  was  not  his  motive  to  use  his  influence  as  a  judge,  then  the 
question  is  improper. 

Mr.  Worthington.  That  is  exactly  what  we  do  expect  to  ask  him. 
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Mr.  Manager  Sterling.  Then  we  object. 

The  President  pro  tempore.  The  Chair  thinks  it  would  be  a  matter 
of  argument  afterwards  as  to  whether  or  not  the  testimony  of  the 
witness  is  in  accord  with  the  f actSj  but  the  Chair  thinks  there  ought 
to  be  liberality  in  a  case  of  this  kind. 

Mr.  Manager  Sterling.  Before  the  Chair  makes  its  final  decision 
I  should  like  to  make  reply  to  what  these  gentlemen  have  said. 

I  agree  with  the  President  that  it  is  a  matter  of  argument  We  can 
argue  the  conclusions  which  the  managers  reach,  and  counsel  can 
argue  the  conclusions  which  they  reach,  and  they  will  draw  their 
inferences.  Therefore  it  is  not  proper  for  the  witness  to  argue  tho 
case  or  give  his  conclusions  or  give  his  motives  or  give  his  purpose. 
The  best  argument  that  can  be  adduced  in  favor  of  the  objection  to 
this  question  is  the  illustration  used  by  counsel,  Mr.  Simpson,  who 
said  tnis :  "  That  if  one  man  direct  a  gun  toward  another  and  touch 
the  trigger  and  if  the  gun  is  discharged  and  the  other  man  is  killed. 
the  law  will  presume  then  that  he  intended  to  murder  the  man." 
And  so,  if  a*  judge  directs  his  speech  toward  another  along  a  certain 
line  and  convinces  the  other  that  he  has  accomplished  that  thing, 
then  the  law  will  conclusively  presume  that  he  intended  to  accomplish 
that  thing.  The  illustration  is  in  point  and  it  proves  that  the  oojec- 
tion  we  make  to  the  question  is  valid. 

Mr.  Simpson.  Instead  of  that,  sir 

The  President  pro  tempore.  The  Chair  thinks  those  presumptions 
are  not  conclusive  presumptions.  They  are  presumptions;  there  is  no 
doubt  about  it;  and  are  conclusive  unless  rebutted.  The  Chair  will 
admit  the  evidence. 

Q.  (By  Mr.  Simpson.)  Will  you  tell  us  please.  Judge,  what  was 
your  motive  in  seeing  Mr.  Richards  in  regard  to  this  matter  ? 

The  Witness.  I  simply  went  there  as  a  friend  of  Mr.  Warnke  to 
do  a  friendly  act.  I  saia  nothing  with  regard  to  my  mission  except 
just  simplv  that — to  get  a  reconsideration  for  Mr.  Warnke  of  the 
question  oi  his  standing  with  that  company.  There  was  nothing  said 
outside  of  that. 

Q.  Tell  us,  please,  whether  or  not  there  was  anything  to  be  paid  to 
you  for  seeing  Mr.  Richards  on  the  subject. — A.  Nothing  whatever — 
nothing. 

Q.  What  had  your  seeing  Mr.  Richards  for  Mr.  Warnke  in  rela- 
tion to  that  matter  to  do  witn  the  purchase  and  sale  of  the  old  gravity 
fill  ? — A.  It  had  none. 

Q.  There  appears  in  evidence  in  this  case  a  note  for  $510  given  on 
April  6, 1912,  by  the  Premier  Coal  Co.  to  the  order  of  its  stockholders 
and  indorsed  bv  them  and  handed  over  to  vou.  Will  vou  tell  us, 
please,  for  what  that  note  was  given? — A.  It  was  a  commission  on  the 
sale  of  the  old  gravity  fill.  The  gravity  fill  was  on  the  abandoned 
line  uf  what  was  originally  known  as  the  Washington  Coal  Co.,  as  it 
happened,  laid  out  bv  my  father;  and  subsequently  it  was  called  the 
Pennsylvania  Coal  Co.  It  was  a  gravity  road  with  planes,  as  they 
called  them,  on  which  the  cars  were  drawn  up  and  then  run  from 
the  top  of  one  plane  to  the  next  by  gravity.  I  should  say  about  25 
years  ago  that  was  given  up  for  a  locomotive  road,  and  this  was  a 
fill,  quite  a  large  fill.  I  was  acquainted  with  it.  My  brother  and  I 
at  one  time,  about  18  or  20  years  ago,  had  thought  of  washing  it.  It 
was  on  the  property  of  the  Lacoe  &  Shiffer  Coal  Co. 


1272  IMPEACHMENT  OF   HOBEBT  W.  ABOHBALD. 

I  became  acquainted  with  that  fact,  and  I  corresponded  with  Mr. 
Berry  and  secured  an  option  from  him.  That  option  was  carried 
along  from  early  in  the  spring  of  1911  until  about  a  year  after  that, 
not  always  in  writing  but  in  part  verbally.  Among  others  who  went 
to  see  it  was  Mr.  Warnke  on  behalf  of  the  Standard  Brewing  Co. 
The  Standard  Brewing  Co.  did  not  take  it,  and  then  Mr.  Warnke 
conceived  the  idea  of  taking  it  for  himself.  He  finally  got  together 
Mr.  Swingle  and  his  brother-in-law,  Mr.  Kiser,  and  Mr.  Schlafier, 
who  was  a  coal  man,  and  they  organized  this  company  and  mack  a 
deal  for  the  property  with  Mr.  Berry.  They  met  in  my  office  and 
there  the  arrangement  was  practically  consummated. 

While  I  knew  then  about  the  gravity  fill,  it  had  been  particularly 
called  to  my  attention  by  John  Henry  Jones,  and  Mr.  Jones  had  an 
arrangement  with  Mr.  Warnke  by  which  Mr.  Warnke  was  to  pay  a 
commission  in  case  of  the  sale.  I  think  at  one  time  Mr.  Jones  said 
he  had  an  arrangement  by  which  he  was  to  pay  as  high  as  $1,000. 
After  the  consummation  of  this  sale  Mr.  Jones — I  have  to  state  this 
on  hearsay — talked  with  Mr.  Warnke  about  it. 

Q.  Do  not  tell  us  about  that. — A.  Well,  I  will  not,  except  to  explain 
that  as  the  result  of  what  Mr.  Jones  had  communicated  to  me  that  Mr. 
Warnke  had  communicated  to  his  associates — no,  I  had  a  communi- 
cation by  telephone  with  Mr.  Swingle  or  Mr.  Kiser,  one  or  the  other — 
at  least,  with  their  office — and  they  said  that  they  would  recognize  the 
matter  of  the  right  to  a  commission.  They  were  real-estate  men,  and 
they  understood  how  commissions  were  paid,  and  they  would  draw 
up  a  note  and  send  it  to  me.  They  drew  up  a  note  for  $510,  including 
the  discount  for  four  months.  It  was  drawn  to  my  order  and  not  to 
their  own  order,  which  was  the  correct  way  in  order  to  make  them 
the  indorsers;  and  so  I  sent  it  back  to  them  and  subsequently  I  called 
at  their  office  and  get  the  note  in  the  first  form.  I  took  the  note, 
indorsed  it,  and  had  it  discounted  at  my  bank,  and  I  gave  Mr.  John 
Henry  Jones  a  check  for  one-half  of  the  money  that  realized.  That 
check  is  here. 

Q.  What  was  the  date  when  you  gave  to  Mr.  John  Henry  Jones 
his  one-half  of  it? — A.  Here  is  the  check. 

Q.  Give  us  the  date  of  it,  please. — A.  It  is  dated  April  6.  The  stub 
shows  to  John  Henry  Jones  one-half  commission  on  sale  of  old  grav- 
ity fill,  $250. 

Q.  Had  any  railroad  company  anything  to  do  with  the  old  gravity 
fill  ? — A.  Nothing  whatever. 

Q.  Did  you  know  of  the  pendency  of  the  investigation  in  this  case 
at  the  time  you  received  that  note  and  had  it  discounted? — A.  No; 
except  what  had  been  communicated  to  me,  that  there  was  an  investi- 
gation by  some  one  sent  up  to  Scranton  on  the  part  of  the  Depart- 
ment of  Justice,  of  which  I  had  no  other  except  this  indirect  notice, 

Q.  Had  you  any  interview  or  conversation  with  Mr.  Warnke  about 
it  prior  to  that  time? — A.  Yes;  Mr.  Warnke  had  told  me  that  he  had 
been  called  in  by  the  representative — I  do  not  know  whether  he  gave 
me  his  name  or  not ;  I  now  know  it  was  Mr.  Wrisley  Brown — and  he 
wanted  to  know  about  some  transaction;  I  forget  what  it  was.  He 
came  to  me  to  know  whether  he  should  go  and  testify.  I  said,  "Of 
course;  go  ahead  and  tell  them  what  you  know." 

Q.  Was  that  before  or  after  the  giving  of  this  note  of  April  6, 
1912? — A.  It  must  have  been  before. 
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Q,  Before  that?— A.  Yes. 

^  Q.  Do  you  know  W.  W.  Kissinger? — A.  I  have  known  Mr.  Kis- 
singer for  over  20  years.  I  think  I  first  got  acquainted  with  him 
when  he  and  Mrs.  Kissinger  were  members  of  a  Bible  class  which  I 
taught  in  that  remote  time. 

Q.  We  are  now  dealing  with  article  7,  so  that  we  may  have  the 
record  straight  about  that.  Did  you  know  of  the  gold-mining  claim 
in  Honduras  in  which  he  was  interested  ? — A.  I  first  heard  about  that 
from  Mr.  Bernhard  Moses,  who  lives  there  in  Scranton  and  who  was 
in  attendance  at  the  hearing  before  the  Judiciary  Committee  in 
May,  but  he  was  not  examined  as  a  witness.  He  told  me — I  really 
can  not  tell  how  the  the  matter  came  up,  because  it  was  nearly  five 
years  ago — he  told  me  about  Mr.  Kissinger  going  down  into,  or 
proposing  to  engage  in  placer  mining  in,  Honduras. 

Q.  What  interest  had  ^ou  in  that  company  or  concern  that  was 
interested  in  a  gold-minmg  claim  in  Honduras? — A.  Subsequentlv 
to  that,  I  think,  he  brought  Mr.  Kissinger  to  my  ofiice  and  we  talked 
the  matter  over.  Still  later  Mr.  Kissinger  brought  Mr.  Kussell  and 
Mr.  Hamilton,  who  had  the  main  concession,  of  which  Mr.  Kissinger 
had  a  very  small  fraction.  They  had  maps  and  plans  and  laid  them 
before  me,  and  also  came  to  my  house,  and  we  discussed  the  matter 
there  with  an  idea  of  taking  an  interest  in  the  concession;  that  is, 
in  the  large  concession — the  one  that  they  had. 

Q.  Did  you  take  any  interest  in  it  ? — A.  I  did  not. 

Q.  It  appears  in  evidence  that  Mr.  Kissinger  gave  a  note  for 
$2,600  to  the  order  of  yourself  and  Mrs.  Hutchinson,  and  that  you 
and  she  indorsed  that  note.  What  became  of  it  after  you  indorsed 
it  ? — A.  I  only  know  what  I  have  known  since.  I  indorsed  that  note 
as  an  accommodation  to  Mr.  Kissmger,  and  what  he  would  do  with 
the  proceeds  I  do  not  know. 

Q.  Did  you  get  any  of  them? — A.  I  certainly  did  not,  or  any 
benefit  from  it. 

Q.  Why  did  you  indorse  it? — A.  As  a  more  matier  of  accommo- 
dation  and  friendliness. 

Q.  Was  it  indorsed  for  any  interest  in  the  Honduras  company  of 
which  we  have  spoken? — A.  It  was  not. 

Q.  What  became  of  it  after  it  was  indorsed,  so  far  as  you  know  'i — 
A.  I  understood — I  know  from  what  has  happened  smce — that  it 
was  discounted  by  the  County  Savings  Bank. 

Q.  Did  you  know  it  was  to  be  presented  to  John  T.  Lenahan  ? — A. 
I  never  heard  it  had  been,  or  was  to  be,  until  I  heard  Mr.  I^nahan 
testify.  ' 

Q.  You  mean  testify  before  the  Judiciary  Committee  ? — A.  Before 
the  Judiciarv  Committee. 

Q.  It  appears  in  evidence  that  there  was  later  on  given  to  you 
certain  shares  of  stock  in  the  Scranton-Honduras  Mining  Co.  For 
what  was  that  stock  given? — A.  That  stock,  as  I  understood  it,  was 
given  to  me  for  the  purpose  of  securing  my  indorsement  at  the  time 
that  I  indorsed  the  note  m  the  first  instance.  I  understood  from  what 
Mr.  Kissinger  said  that  he  was  going  to  put  in  as  collateral  his  own 
stock  or  interest  that  he  held  in  the  Davis  Coal  Co.,  a  coal  company 
in  which  he  was  interested,  and  which  was  being  operated,  and  which 
I  believe  proved  a  success.  That  was  not  done,  but  before  the  note 
came  around  for  renewal,  along  in  February,  he  came  and  brought 
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(he  shares  and  stock.  From  what  was  said  at  the  time  I  gathered 
that,  and  I  always  had  that  impression. 

Mr.  Manager  Sterling.  Mr.  President,  this  witness  has  stated 
several  times  in  relating  this  matter  that  he  understood  so-and-so. 
I  should  think  the  witness  ought  to  state  what  was  said  between 
these  gentlemen  and  let  others  determine  what  they  understand  to 
be  the  logical  inference. 

Q.  (By  Mr.  Simpson.)  We  want  your  recollection  in  regard  to  the 
matter.  The  word  "  understood  "  has  two  meanings. — ^A.  It  is  nearly 
four  years  ago  since  this  happened. 

Q.  State  what  your  best  recollection  on  the  subject  is,  that  is  all. — 
A.  My  best  recollection  is  that  when  Mr.  Kissinger  came  to  renew  the 
note  he  brought  this  up  and  said  that  he  had  made  this  out  for  me, 
for  thepurpose  of  securing  me  upon  my  indorsement. 

Q.  Wno  paid  the  interest  on  the  note  when  it  fell  due? — ^A.  Mr. 
Bissinger  has  paid  the  discount  on  it  at  all  times. 

Q.  Who  paid  the  principal  ? — A.  I  only  know  what  Mr.  Rissinger 
testified  and  what  Mr.  Ruth  testified,  that  it  had  been  paid. 

Q.  You  did  not  pay  it? — A.  Oh,  I  did  not  pay  it.  I  have  not 
paid  a  cent  on  that  thing. 

Q.  I  am  now  turning  to  articles  8  and  9.  You  have  several  times 
testified  to  having  met  John  Henry  Jones.  How  long  have  you 
known  him? — A.  I  think  I  had  known  him  about  five  or  six  years, 
and  I  knew  something  about  him  bfefore  I  had  actually  met  him. 

Q.  It  appears  in  evidence  here  that  you  drew  a  note  for  $500  to 
your  own  order,  which  was  signed  by  Jones  and  then  indorsed  by  you. 
For  what  was  that  note  given? — A.  I  do  not  remember  that  I  did 
draw  the  note.  T  indorsed  the  note.  I  indorsed  a  note  that  was 
made  out  in  the  form  which  is  the  correct  form,  as  I  understand  it, 
made  out  to  the  payee.  I  did  it  for  the  accommodation  of  Mr. 
John  Henrv  Jones,  who  had  been  to  Venezuela  and  had  an  oil  con- 
cession  of  some  character  which,  he  convinced  me  at  the  time,  he 
had  a  good  chance  of  negotiating  in  London.  This  note  was  for  the 
purpose  of  raising  money  to  get  nim  there. 

Q.  After  its  indorsement  what  was  done  with  it? — A.  I  did  not 
know  what  was  done  with  it  until  Mr.  Von  Stofch  called  me  up  and 
asked  me  whether  I  had  indorsed  such  a  note,  which  had  been  pre- 
sented to  him  for  discount.  I  will  correct  that  to  this  extent :  Some 
time  before  that,  after  the  note  had  been  indorsed  and  had'  left  mv 
hands.  Mr.  John  Henry  Jones  told  me  that  Mr.  Edward  Williams 
either  was  going  to  present  it  or  had  presented  it  to  Mr.  C.  G.  Boland 
to  have  it  discounted. 

Q.  Did  you  tell  him  that  he  might  do  so? — A.  I  did  not.  I  had 
nothing  to  do  with  it  at  that  time.    It  was  out  of  my  hands. 

Q.  Tell  us,  please,  what  interview,  if  any,  you  had  with  Edward  J. 
Williams  in  regard  to  the  note. — A.  No;  I  had  no  interview  with 
him  about  it.  The  only  one  I  spoke  to  in  the  matter  was  Mr.  John 
Henry  Jones  in  the  way  I  have  stated. 

Q.  It  has  been  suggested  here  that  this  note  was  given  in  order 
to  obtain  an  interest  on  your  part  in  this  oil  concession  in  Venezuela. 
What  is  the  fact  regarding  that? — A.  No;  that  is  not  the  fact.  After 
Mr.  John  Henry  Jones  was  in  London  I  got  a  letter  from  him  which 
I  endeavored  to  find  and  have  not  been  able  to,  in  which  it  was  sug- 
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gested  that  I  would  have  a  certain  interest  as  a  result  of  the^suc- 
cessful  negotiations  which  he  seemed  to  think  he  had  consummatai 
there. 

Q,  Did  you  take  any  interest  in  it? — ^A.  I  would  have  taken  that 
interest  if  it  had  been  consummated ;  ves,  sir. 

Q.  But  you  did  not.  In  point  of  fact  it  was  not  consummated? — 
A.  No. 

Q.  What  knowledge  bad  you  other  than  you  have  stated  that  it 
ever  in  fact  had  been  presented  to  either  of  the  Bolands? — A.  I  know 
nothing  except  just  wnat  I  have  stated. 

Q.  The  note  as  originally  presented  to  Mr.  Von  Storch  had  upon 
it  Mr.  Edward  J.  Williams's  indorsement.  When  did  you  first 
learn  that  Mr.  Williams  had  indorsed  the  note  ? — A.  I  could  not  tell 
you  really  about  that.  I  did  not  know  that  he  was  going  to  indorse 
it.  I  thmk  I  must  have  known  something  about  it  at  the  time  of 
the  first  renewal.    That  is  as  near  as  I  can  get. 

Q.  You  testified  a  while  ago  that  on  one  occasion  Mr.  Jones  said 
to  you  that  it  had  been  or  would  be  presented  to  Mr.  Boland.  What 
knowledge  or  thought  had  you  at  the  time  of  the  pendency  of  the 
case  of  Peale  agamst  the  Marian  Coal  Co.  ? — A.  That  case  was 
decided  on  demurrer  in  September.  This  note  was  in  November.  I 
do  not  know  the  cases  that  are  pending  in  my  court.  I  never  pay 
any  attention  to  any  case  imtil  it  comes  before  me  in  court.  I  did 
not  bear  that  case  in  mind.  I  had  forgotten  all  about  it  after  I  had 
made  the  djecision. 

Q.  Did  you  get  any  part  of  the  proceeds  of  the  note  ? — A.  None. 

Q.  There  appears  in  evidence  here  a  paper  signed  by  E.  J.  Wil- 
liams, directed  "  To  whom  it  may  concern  "  and  dated  July  31,  1911. 
What  knowledge  had  you  of  that  paper? — ^A.  I  never  heard  of  it 
until  it  was  produced  before  the  Judiciary  Committee  last  May. 

Q.  Who  paid  the  interest  on  that  note  ? — A.  Mr.  Jones. 

Q.  Who  paid  so  much  of  the  principal  as  has  in  fact  been  paid  ? — 
A.  Mr.  Jones. 

Q.  Do  you  remember  the  case  of  the  Kisden  Locomotive  Iron 
Works  against  Von  Storch? — A.  That  was  a  case  that  was  heard 
before  me  without  a  jury.  It  was  a  suit  to  charge  Mr.  Von  Storch 
and  his  cousin,  Mr.  T.  Cramer  Von  Storch,  as  directors  of  a  gold 
placer  company  that  had  been  in  operation  in  Montana.  It  was  to 
charge  them  as  directors  because  of  the  failure  to  file  a  statement. 
As  I  said,  it  was  tried  before  me  without  a  jury  and  I  disposed  of 
the  case.  I  think  the  claim  was  something  like  $10,000.  I  found 
against  Mr.  Von  Storch  and  his  cousin  to  the  extent  of  about  $800 
or  $1,000;  I  forget  the  exact  amount.  That  case  was  disposed  of 
along  in  January,  1909. 

Q.  That  was  how  long  before  the  giving  of  this  note  ? — A.  Pretty 
near  a  year. 

Q.  What  connection  had  the  giving  of  this  note  with  that  case? — 
A.  None  whatever. 

Q.  What  connection,  if  any,  had  the  discounting  of  it  with  this 
matter? — A.  None  whatever. 

Q.  It  appears  also  in  evidence  that  on  one  occasion  you  appointed 
Mr.  Von  Storch  a  receiver  in  bankruptcy.  Will  you  tell  us,  please, 
the  circumstances  under  which  that  appointment  wa?  made? — A.  Mr. 
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Von  Storch  is  not  in  very  active  practice.  He  gives  himself  mainly 
to  the  presidency  of  his  bank.  Upon  one  occasion  there  was  a  bank- 
rupt in  that  end  of  the  city  of  Scranton  which  we  commonly  called 
the  old  borough  of  Providence.  The  Providence  Bank  were  parties 
as  indorsers  upon  the  notes  of  this  bankrupt,  which  made  the  Provi- 
dence Bank  somewhat  concerned  in  the  result.  At  the  hearing  before 
me,  at  which  all  sides  were  represented,  Mr.  Von  Storch  was  either 
agreed  on  practically  or  I  did  appoint  him  receiver.  At  least  I  ap- 
pointed him.  I  forget  the  immediate  circumstance  about  it  other 
than  that. 

Q.  What  connection,  if  any,  had  that  with  the  giving  or  discount- 
ing of  this  note? — A.  None  whatever. 

Q.  It  is  averred  in  the  articles  we  are  here  considering  that  you 
knew  that  this  note  could  not  be  discounted  in  the  usual  commercial 
channels.  Will  you  tell  us,  please,  what  the  fact  in  regard  to  that 
is? — A.  I  know  that  my  indorsement  seemed  to  go. 

Q.  Did  you  or  did  you  not  know  that  it  was  discounted  in  the 
usual  commercial  channels? — A.  I  had  reason  to  believe  that  it 
would  be,  and  it  was. 

Q.  What  was  youi*  motive  in  giving  the  note? — A.  Simply  to  ac- 
commodate Mr.  Jones. 

Q.  Had  you  any  other  motive  whatever? — A.  None. 

Q.  Mr.  Williams  in  his  testimony  said  he  told  you  that  the  note 
had  been  presented  to  the  Bolands  and  that  they  had  refused  to  dis- 
count it.  Will  you  tell  us,  please,  what  the  fact  is  on  that  subject? — 
A.  As  I  have  said,  I  think  that  Mr.  John  Henry  Jones  told  me  there 
that  it  was  to  be  presented  or  had  been  presented.  I  do  not  remem- 
ber that  Mr.  E.  J.  Williams  ever  said  anything  to  me  about  it. 

Q.  Turning  now  to  article  10,  what  relation  are  you,  if  any,  to 
Henry  W.  Cannon? — A.  Mr.  Henry  W.  Cannon  is  own  cousin  of 
Mrs.  Archbald. 

Q.  What  have  been  the  social  relations  between  him  and  your  fam- 
il^y  since  you  were  married  to  Mrs.  Archbald? — A.  Mr.  Cannon  has 
visited  at  our  house  in  Scranton.  Mrs.  Archbald  and  my  children 
have  visited  at  Mr.  Cannon's  house  in  New  York. 

Q.  It  appears  in  evidence  here  that  in  1910  you  and  Mrs.  Archbald 
became  his  guests  on  a  trip  to  Europe.  Will  you  tell  us,  please,  how 
long  before  that  time  it  was  that  you  had  taken  a  vacation  ? — A.  The 
work  in  the  middle  district  and  the  work  that  I  had  been  called  to 
do  was  very  exacting.  I  had  had  no  opportunity  to  take  any  vaca- 
tion prior  to  that  time  since  some  time  in  August,  1903 — nearly  seven 
years. 

Q.  With  whom  did  you  consult  prior  to  deciding  whether  or  not 
you  would  go  on  that  trip  ? — A.  I  consulted  with  mv  associates,  the 
judges  of  the  circuit.  I  remember  that  distinctly.  I  think  I  talked 
with  Judge  Gray 

Mr.  Manager  Sterling.  Mr.  President,  we  object  to  this  testi- 
mony. 

The  President  pro  tempore.  The  Chair  does  not  know  what  there 
is  in  the  articles  that  this  testimony  will  elucidate. 

Mr.  Simpson.  If  I  were  to  be  asked  what  issue  is  in  this  article,  I 
would  be  unable  to  state,  notwithstanding  what  I  have  heard  from 
the  managers  from  time  to  tune  in  this  case.  But  the  article  states 
this  issue,  as  nearly  as  I  can  get  at  it :  They  say  that  Judge  Archbald 
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accepted  an  invitation  from  Mr.  Cannon  for  a  trip  to  Europe,  know- 
ing at  the  time  that  Mr.  Cannon  was  connected  with  certain  railroads 
which  might — ^the  Lord  knows  when  and  I  hope  He  knows  how,  if 
anyone  knows— at  some  time  or  other  have  some  litigation  in  some 
court  with  which  Judge  Archbald  might  some  time  be  connected.  I 
propose  to  show,  sir,  that  before  he  accepted  the  invitation  he  consulted 
with  the  judges  of  the  circuit  in  which  his  court  was.  This  was 
while  he  was  a  member  of  the  district  court.  I  propose  to  show  that 
he  stated  the  circumstances  to  them,  and  that  they  advised  him  that 
it  was  a  wise  and  proper  thing  and  that  he  should  go,  and  that  they 
knew  at  the  time  that  Mr.  Cannon  was  to  pay  the  expenses  of  that 
trip. 

That  is  the  purpose.  It  bears  directly  on  the  purpose,  as  to  whether 
or  not  there  was  anything  wrongful  in  accepting  that  invitation.  I 
can  not,  for  the  soul  of  me,  see  how  it  is  possible  that  there  could  be 
anything  wrongful,  but  I  have  to  meet  what  is  charged. 

The  ftiESiDENT  PRO  TEMPORE.  The  question  is  whether  in  the  opin- 
ion of  the  Senate  it  is  wrong,  not  whether  it  is  wrong  in  the  opinion 
of  others. 

Mr.  Simpson.  But  of  course  I  have  to  produce  evidence  by  which 
the  Senate  can  reach  its  opinion. 

The  President  pro  tempore.  The  Senate  will  be  its  own  judge  of 
the  facts  prpven  and  will  not  be  governed  by  the  opinion  of  others. 

Mr.  SiMpisoN.  I  am  asking  as  to  those  facts  whether  he  did  consult 
with  otherS|and  who  they  were. 

The  President  pro  tempore.  The  Chair  does  not  think  that  it  is 
legitimate  evidence. 

Q.  (By  Mr.  Simpson.)  What  corporation,  to  your  knowledge, 
was  Mr.  Cannon  connected  with  at  that  time  ? — A.  I  never  heard  that 
he  was  connected  with  any  corporation  at  that  time,  other  than  some 
that  were  on  the  Pacific  coast. 

Q.  Will  you  tell  us,  please,  whether  or  not  any  corporation  with 
which  he  was  connected  had  ever  been  a  litigant  in  any  court  with 
which  you  were  connected  ? — A.  None  to  my  knowledge. 

Q.  Had  you  any  reason  to  believe  that  any  corporation  with  which 
he  was  connected  would  likely  be  a  litigant  in  your  court  I — A.  Not, 
certainly,  from  the  Pacific  coast. 

Q.  Now,  will  you  tell  us,  please,  whether  he  ever  made  any  sug- 
gestion to  you,  either  then  or  at  any  precedent  time,  in  favor  of  any 
corporation? — A.  Mr.  Cannon  is  quite  reticent  in  business  matters, 
and  never  talks  them  over.    He  never  talked  them  over  with  me. 

Q.  Did  he  ever  make  any  suggestion 

Mr.  Manager  Sterling.  We  d[)ject. 

The  PnEsroENT  pro  tempore.  Does  the  counsel  insist  on  that  ques- 
tion? 

Mr.  Simpson.  No;  I  will  not  insist  on  it,  sir. 

[To  the  witness.]  Who  was  Edward  R.  W.  Searle?  This  ques- 
tion, I  will  say,  has  reference  to  article  11. 

The  Witness.  He  was  the  clerk  of  the  district  court  and  of  the 
circuit  court  of  the  middle  district  of  Pennsylvania. 

Q.  (By  Mr.  Simpson.)  Who  was  J.  Butler  Woodward? — A.  He 
was  theiury  commissioner  of  that  district. 

Q.  What  connection,  if  any,  had  either  of  them  with  the  collection 
of  the  sum  of  money  which  was  presented  to  you  when  you  went  to 
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Europe  in  1910? — ^A.  None,  to  my  knowledge,  except  as  contributors 
to  it 

Q.  When  did  you  first  learn  of  an  intention  to  make  that  contri- 
bution to  you  ?— A.  About  10  or  15  minutes  before  the  vessel  sailed. 
As  I  was  standing  on  the  deck  by  my  stateroom  Judge  A.  T.  Searle, 
of  Honesdale,  who  is  no  relative  of  Mr.  E.  R.  W.  Searle,  pulled  out 
of  his  pocket  a  package  and  handed  it  to  me,  saying  that  these  were 
sailing  orders  which  I  was  to  observe,  and  that  I  was  not  to  open  the 
package  until  I  was  a  couple  of  days  at  sea.  Mr.  £.  R.  W.  Searle 
waspresent  there,  and  Mr.  JBemhara  Moses  also — ^these  three.  Judge 
A.  T.  Searle  was  the  one  who  spoke. 

Q.  AVhen  did  you  open  the  package? — ^A.  After  the  boat  had 
sailed.  I  did  not  wait  the  two  days,  i  opened  it  and  found  that  the 
package  contained  money.    It  also  was  accompanied  by  a  letter. 

Q.  what  knowledge  had  you  that  there  was  to  be  presented  to  you 
anything  at  the  time  of  the  sailing  prior  to  the  time  to  which  you 
refer — 10  or  15  minutes  before  leaving  the  dock? — A.  I  had  not  the 
remotest  idea. 

Q.  What  knowledge  had  you,  if  any,  of  what  there  was  in  the 
paper  prior  to  the  time  you  opened  it  after  sailing? — A.  I  did  not 
Know. 

Q.  You  have  produced  here  a  paper.  You  say  this  [exhibiting] 
is  the  paper  that  was  contained  in  that  package  ? — A.  That  was  the 
paper  accompanying  the  gift. 

Mr.  Simpson.  We  offer  this  paper  in  evidence  and  ask  to  have  it 
marked  and  read. 

The  President  pro  tempore.  The  paper  will  be  marked  and  read 
as  requested. 

The  paper  was  marked  "U.  S.  S.  Exhibit  UU"  and  read,  as 
follows : 

U.   S.   S.  Exhibit  UU. 

April  16,  1910. 

Dear  Judge:  This  Is  a  greeting  of  your  appreciative  friends  of  the  bar  of 
Lackawanna,  in  the  middle  district,  wishing  you  bon  voyage. 

Rather  than  fruit,  books,  or  flowers,  we  trust  you  will  be  willing  to  accept 
this  as  our  hearts'  desire  for  your  pleasure  and  enjoyment  in  your  more  than 
well-earned  outing. 

May  all  happiness  attend  you  and  yours. 

WiLLARD,  Warren  &  Knapp.  M.  J.  Martin. 

O'Brien  &  Kelly.  L.  A.  Watbes. 

Watson,  Diehl  &  Watson.  J.  Benjamin  Dimmick. 

Welles  &  Torrey.  C.  E.  Sprout. 

Samuel  B.  Price.  E.  R.  W.  Searle. 

R.  W.  Rymeb.  a.  T.  Searle. 

(Indorsed:  Accompanying  the  gift  of  $525  from  the  bar,  on  my  going  abroad, 
Apr.  16,  1910.) 

Q.  (By  Mr.  Simpson.)  Who  was  A.  T.  Searle?— A.  A.  T.  Searle 
bad  been  assistant  United  States  attorney  for  the  middle  district 
of  Pennsylvania.  At  the  time  of  this  occurrence  he  had  been  elected 
or  appointed,  I  forget  which — ^he  was  elected  finally — president  judge 
of  that  judicial  district  of  Pennsylvania  of  which  Wayne  is  one  of 
the  counties  and  Honesdale  is  the  county  seat. 

Q.  What  was  your  relation  to  the  contributors  to  this  fund? — ^A. 
It  was  very  close  personally  and  professionally. 

Q.  How  long  have  you  known  J.  Butler  Woodward?  I  am  deal- 
ing now  with  article  12. — A.  I  have  known  him  for  30  years. 
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Q.  In  what  way? — A.  In  the  most  favorable  possible-  He  is  a 
very  fine  lawyer  and  a  very  sterling  man. 

Q.  Why  did  you  appoint  himas  jury  commissioner? — A.  I  thought 
it  was  the  best  possible  selection  that  I  could  make  at  the  time. 

Q.  What  was  his  standing  in  the  community  ? — ^A.  The  very  high- 
est as  a  lawyer,  professionally  and  personally. 

Q,  And  where  did  he  reside  ? — A.  He  lived  in  Wilkes-Barre. 

Mr.  Beed.  Mr.  President,  I  send  a  question  to  the  desk  to  be  pro- 
pounded to  the  witness. 

The  PitESiDENT  PRO  TEMPORE.  The  Senator  from  Missouri  presents 
a  question  which  he  desires  to  have  propounded  to  the  witness.  It 
wiU  be  read  by  the  Secretary. 

The  Secretarj'  read  the  question,  as  follows: 

Were  you  In  any  fiuanctal  distress  at  the  time  yon  accepted  the  $500 
donation? 

The  Witness.  I  was  not.  I  expected  to  pay  the  matters  incidental 
to  the  trip  outside  of  those  which  Mr.  Cannon  took  care  of,  and  I  did. 

Q.  (By  Mr.  Simpson.)  You  say  Mr.  Woodward  resided  in  Wilkes- 
Barre.  That  was  within  the  middle  district  of  Pennsylvania,  was  it 
not? — A.  Yes;  it  is  a  short  distance  from  Scranton — about  20  miles. 

Q.  He  continued  to  reside  in  the  middle  district  during  the  time  of 
your  incumbency  of  the  office  of  judge  of  that  district  ? — A.  He  did. 

Q.  What  was  his  politics? — A.  He  was  a  Democrat,  as  his  father 
and  grandfather  had  been  before  him. 

Q.  And  what  was  Mr.  Searle's  politics? — A.  Republican. 

Q.  What  did  you  know, .if  anything,  about  Mr.  Woodward's  rail- 
road connections  at  the  time  you  appointed  him? — A.  I  did  not 
know  that  he  was  a  railroad  lawyer,  as  the  saying  is. 

Mr.  Jones.  Mr.  President,  I  desire  to  submit  a  question  to  the 
witness. 

The  President  pro  tempore.  The  Senator  from  Washington  pre- 
sents an  inquiry  which  he  desires  to  have  propounded  to  the  witness. 
The  Secretary  will  read  the  question. 

The  Secretary  read  the  question,  as  follows : 
Did  Mr.  Woodward  seek  the  Jury  commissionership? 

The  Witness.  The  jury  commissionership  sought  him.  I  pressed 
it  upon  him  as  a  favor. 

Q.  (By  Mr.  Worthinoton.)  A  favor  to  whom? — A.  A  favor  to 
me  and  to  the  district. 

Q.  (By  Mr.  Simpson.)  I  turn  now  to  article  13.  There  has  been 
offered  in  evidence  here  a  letter,  dated  August  3,  1911,  written  by  you 
to  Thomas  Darling,  Esq.,  introducing  Mr.  Williams  to  him.  Do  you 
remember  the  giving  of  that  letter? — A.  I  do. 

Q.  Will  you  state  the  circumstances  attending  its  giving? — A. 
Mr.  Williams  came  and  spoke  about  a  dump  that  was  controlled  by 
Mr.  Darling.  I  had  known  of  that  dump  previously,  I  think;  at  all 
events,  he  said  that  Mr.  John  W.  Peale,  who  had  had  a  lease  of  it,  had 
given  up  the  lease,  and  he  thought  Mr.  Darling  would  be  willing  to 
lease  it  to  him.  I  wrote  the  letter  and  gave  it  to  Mr.  Williams  to 
take  to  Mr.  Darling. 

Q.  How  long  had  you  known  Mr.  Darling? — A.  I  had  known 
Mr.  Darling  ever  since  he  was  in  college.    I  think  he  graduated  in 
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1886.  I  had  known  him  very  closely  and  intimately,  and  every  Yale 
reunion  there  was  in  that  vicinity  I  think  we  both  of  us  attended. 
He  belongs  to  the  same  college  society  that  I  do.  I  had  entertained 
him  at  my  house. 

Q.  How  long  did  you  say  that  you  had  known  him  ? — A.  Since  he 
was  in  college.  I  think,  he  graduated  in  1886,  if  my  memory  serves 
me  aright. 

Q.  That  would  be  about  26  years? — ^A.  Yes;  I  think  about  that 
time. 

Q.  You  both  went  to  the  same  college  ?r-A.  We  were  both  gradu- 
ates of  Yale. 

Q.  After  this  letter  was  given  to  Mr.  Williams  what,  if  anything, 
was  done  by  vou  in  relation  to  it? — A.  Nothing  whatever.  I  never 
heard  of  it  afterwards. 

Q.  There  appears  in  evidence  a  letter  written  by  you  to  Mr.  Dar- 
ling, as  Exhibit  Xo.  95,  found  on  page  865,  in  which  you  ask  a  ref- 
erence to  the  HoUenback  culm-dump  case.  Will  you  tell  us,  please, 
what  was  referred  to  in  that  letter? — A.  At  some  time,  I  can  not 
tell  you  when,  Mr.  Darling  and  I  had  a  conversation  in  regard  to 
culm-dump  titles.  He  informed  me  that  there  had  been  a  controversy 
and  lawsuit  in  which  he  had  defended  the  right  of  the  HollenbacK 
Coal  Co.  against,  I  think  it  was,  the  Lehigh  &  Wilkes-Barre  Coal 
Co.  He  represented  one  side  and  his  partners  represented  the  other, 
and  he  was  particularly  interested  in  the  matter  because  he  had  won 
the  case.  It  was  a  case  which  determined  more  or  less  culm-dump 
titles,  and  I  wrote  to  him  after  that  interview  to  get  the  report  in 
which  it  could  be  found. 

Q.  For  what  purpose? — A.  I  simply  wanted  to  know  it  as  a  mat- 
ter of  law. 

Q.  It  is  stated  in  article  13  that  at  divers  times  and  places  you, 
as  United  States  judge,  wrongfully  sought  to  obtain  credit  from  and 
through  people  who  were  interested  in  the  result  of  suits  that  were 
pending  or  had  been  pending  in  your  court.  Will  you  kindly  state 
the  facts  in  regard  to  that  matter  ? — A.  There  are  no  facts  in  regard 
to  that  matter  that  I  know  of. 

Q.  It  is  also  stated  in  that  article  that  you  were  engaged  in  carry- 
ing on  a  general  business  for  speculation  and  profit  in  the  purchase 
of  culm  dumps,  culm  lands,  and  other  coal  property.  What  are  the 
facts  regarding  that? — A.  Whv,  there  are  no  facts  with  regard  to 
that. 

Q.  It  is  also  stated  in  that  article  that  for  a  valuable  considera- 
tion you  were  engaged  in  endeavoring  to  compromise  litigation  pend- 
ing before  the  Interstate  Commerce  Commission.  T\^at  are  the 
facts  touching  that? — A.  Absolutely,  there  are  no  facts  of  that 
character. 

Q.  It  is  also  therein  stated  that  you  willfully,  unlawfully,  and  cor- 
ruptly used  your  influence  as  a  United  States  judge  with  the  Erie 
Eailroad  Co.,  the  Delaware,  Lackawanna  &  Western  Eailroad  Co., 
the  Lackawanna  &  Wyoming  Valley  Bailroad  Co.,  and  other  rail- 
road companies  engaged  in  interstate  commerce,  to  induce  them  to 
enter  into  contracts  and  agreements  in  which  you  were  financially 
interested  with  various  persons,  without  disclosing  your  interest, 
but  which  interest  was  in  fact  known  to  the  officers  and  agents  of 
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Eaid  railroad  companies.  Tell  us,  please,  what  the  fact  in  regard  to 
that  is 

Mr.  Manager  Sterling.  We  object,  Mr.  President 

The  Pbesident  pro  tempore.  The  Chair  thinks  that  it  would  be  im- 
proper to  ask  the  witne&s  whether  or  not  that  was  true.  The  Chair 
also  thinks  it  is  competent  for  counsel  to  ask  the  witness  what  are 
the  facts;  in  other  words,  in  one  case  it  would  be  testifying  to  a  con- 
clusion, and  in  the  other  case  it  would  be  testifying  to  the  facta*. 
Counsel  can  ask  what  the  facts  are,  and  if  the  witness  knows  those 
facts,  he  can  say  no. 

Mr.  Simpson.  I  simply  have  asked  what  the  facts  are.  That  is  the 
question. 

[To  the  witness.]  State,  please,  what  the  facts  are  in  regard  to  it. 

The  President  pro  tempore.  The  witness  can  state  whetner  or  not 
there  are  any  facts. 

The  Witness.  There  are  no  facts  that  I  know  of  to  which  that 
would  apply. 

Q.  (By  Mr.  Simpson.)  Tell  us,  please,  whether  or  not  at  any  time 
you  asked  anybody  or  knew  of  anybody  beijiff  asked  to  conceal  your 
connection  with  any  of  the  matters  to  which  you  have  testified  in 
this  case? — A.  Never. 

Mr.  Simpson  (to  the  managers).  Cross-examine. 

Mr.  Manager  Clayton.  Mr.  President,  it  is  now  within  25  minutes 
of  the  usual  time  of  adjournment.  The  witness  has  been  on  the  stand 
four  hours  and  the  Senate  has  been  in  session  for  five  and  a  half 
hours,  or  more.  The  managers  suggest  that,  if  it  suits  the  convenience 
of  the  Senate,  we  are  perfectly  wUling  that  the  examination  of  this 
witness  may  be  postponed  until  to-morrow.  I  may  say  that  the 
counsel  for  the  respondent  themselves  suggested  to  the  managers  that 
they  thought  that  course  would  be  proper,  and  we  have  agreed  that 
it  would  be  proper. 

Mr.  Clark  of  Wyoming.  Mr.  President,  T  move  that  the  Senate 
sitting  as  a  Court  of  Impeachment  do  now  adjourn. 

The  motion  was  agreed  to. 


TUESDAY,  JANTJABY  7,  1913. 

In  the  Senate  of  the  United  Stateb. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  tne  consideration  of  the  articles  of  impeach- 
ment against  Eobert  W.  Archbald,  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  Mr.  Robert  W.  Archbald,  jr., 
and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  PREsmENT  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  session  of  the  Senate  sitting  as  a  Court  of  Impeachment. 

The  Secretarv  read  the  Journal  of  the  proceedings  of  Mondav, 
Januarv  6,  1913. 
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The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal?    If  not,  it  will  stand  approved. 

The  managers  on  the  part  of  the  House  will  proceed  with  their 
examination  of  the  witness. 

Cross-examination  by  Mr.  Manager  Steeling  : 

Q,  Judge  Archbald,  I  think  you  stated  that  the  first  connection 
you  had  with  the  Katydid  culm  dump  was  when  Mr.  Williams  came 
to  see  you  (Ml  the  31st  day  of  March,  1911? — A.  I  did  not  fix  that 
date.  1  said  that  the  matter  was  brought  to  my  attention  first  by  Mr. 
Williams. 

Q.  It  was  on  that  date,  was  it  not? — ^A.  That  it  was  first  brought 
to  my  attention  ? 

Q.  Yes. — A.  No. 

Q.  When  was  it  first  brougl:  to  your  attention? — A.  I  could  not 
fix  the  date,  but  it  was  some  Tittle  time  prior  to  that. 

Q.  Was  it  not  the  day  that  you  wrote  a  letter  to  Mr.  May  inquir- 
ing if  it  was  for  sale  and  the  price  of  it? — A.  Not  at  all. 

Q.  When  did  you  write  that  letter? — A.  I  wrote  it  the  day  it  is 
dated. 

Q.  When  was  that  with  reference  to  the  first  time  that  Mr. 
Williams  talked  to  you  about  this  dump? — A.  The  exact  length  of 
time  I  can  not  give,  but  I  should  say  it  may  have  been  two  or  three 
weeks  after  his  first  speaking  of  it. 

Q.  Your  first  connection  with  it,  then,  was  some  time  in  March, 
1911  ? — A.  I  should  think  so,  although  I  would  not  be  positive  about 
it.    It  may  have  been  as  early  as  February. 

Q.  I  wish  you  would  state  now  the  substance  of  the  conversation 
you  had  with  Mr.  Williams  when  he  first  came  to  see  vou. — A.  I 
have  had  so  many  conversations  with  Mr.  Williams  on  tKis  subject 
that  it  would  be  very  difficult  for  me  to  state  what  occurred  the  first 
time  he  mentioned  it,  but  I  will  try  to  give  it  the  best  I  can.  My 
remembrance  is  he  said  the  Katydid  culm  dump  could  be  obtained 
and  was  for  sale  and  that  some  money  could  be  made  out  of  it,  and 
that  he  spoke  of  the  fact  that  Mr.  Robertson  laid  claim  to  it,  and 
that  an  option  could  be  obtained  from  Mr.  Robertson,  and  that  if 
an  option  could  also  be  obtained  for  the  interests  of  the  Hillside 
Coal  &  Iron  Co.,  then  the  matter  would  be  in  shape  for  disposition. 

Q.  What  did  you  say  in  reply  to  that? — A.  I  do  not  think  at  first 
I  said  very  much  in  regard  to  it.  I  have  heard  a  good  many  things 
and  statements  by  Mr.  Williams 

Q.  Well,  Judge,  just  confine  yourself  to  answering  my  question. — 
A.  I  could  not  tell  you  what  I  said  in  regard  to  it. 

Q.  You  say  now  you  do  not  know  what  reply  you  made  to  Mr. 
Williams? — A.  No;  I  do  not. 

Q.  Have  you  stated  all  that  Mr.  Williams  said? — A.  All  that  I 
remember  as  to  that  first  or  initial  conversation. 

Q.  What  was  the  purpose  of  Mr.  Williams  in  coming  to  you  with 
reference  to  the  matter  ? — A.  I  could  not  tell  you  his  mental  purpose. 

Q.  What  did  he  say  was  the  reason  he  came  to  you  ? — A.  He  did 
not  say  why  he  came  to  me,  that  I  remember. 

Q.  From  what  he  said  what  did  you  understand  was  his  purpose 
in  coming  to  you? — A.  I  should  say  that  his  idea  was  to  have  me 
assist  him  in  carrying  out  a  transaction  of  that  kind,  a  purchase  of 
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the  double  interests  in  the  Katydid  culm  dump,  and  subsequently  to 
dispose  of  the  culm  dump  at  a  profit. 

Q.  In  what  way  did  ne  exp^  you  to  assist  him? — A.  I  do  not 
know. 

Q.  Did  you  assist  him  ? — ^A.  I  did. 

Q.  In  wnat  wav  did  he  ask  you  to  assist  him — what  did  he  ask  you 
to  do? — ^A.  Well,  your  last  question  does  refresh  my  memory. 
Either  at  that  time  or  at  a  later  time,  before  that  letter  was  written, 
he  told  me  that  he  had  secured  a  verbal  option  from  Mr.  Robertson 
with  regard  to  the  interest  he  had  in  the  matter,  and  that  it  gbIy 
remained  to  secure  an  option  on  the  interest  of  the  Hillside  Coal  & 
Iron  Co.,  and  then  it  would  be  complete,  and  he  wanted  me  to  see 
whether  that  could  be  obtained  from  Capt.  May. 

Q.  Then  you  do  know  that  his  purpose  was  to  get  you  to  intercede 
with  the  coal  company  and  the  railroad  company  for  their  interest  in 
this  propertjr? — A.  I  would  not  adopt  your  words. 

Q.  State  it  in  your  own  words.  Judge. — ^A.  He  desired  me  to  see 
whether  an  option  could  be  obtained  upon  the  interest  of  the  Hillside 
Coal  &  Iron  Co.  in  that  dump.  He  lurther  stated  that  Capt.  May 
was  under  obligations  to  him,  and  he  thought  that  Capt.  May  would 
look  favorably  upon  it.  My  remembrance — it  is  somewhat  indis- 
tinct, but-  still  I  have  a  faint  remembrance — is  that  the  first  sugges- 
tion on  his  part  was  a  letter  of  introduction  to  Capt.  May. 

Q.  Did  he  say  that  he  had  been  to  Capt.  May  ? — A.  lie  did  not. 

Q.  You  knew  that  he  had  not  been  to  Capt.  May,  did  you  not? — 
A.  Knew  that  he  had  or  had  not? 

Q.  Yes. — A.  I  do  not  know  whether  he  had  or  had  not,  but  I  think 
he  had  not. 

Q.  What  reply  did  you  make  to  him  when  he  told  you  that  he 
would  like  a  letter  of  introduction  to  Capt.  May  ? — ^A.  I  can  not  give 
exactly  the  words  with  reffard  to  it. 

Q.  Give  the  substance  of  what  you  said. — A.  My  impression  is  that 
prior  to  the  letter  which  I  did  eventually  give  him  I  had  a  conversa- 
tion over  the  telephone  with  Capt.  May  about  the  matter,  asking 
whether  it  was  possible  that  the  interest  of  the  Hillside  Coal  & 
Iron  Co.  could  be  obtained. 

Q.  You  did  not  give  him  any  letter  of  introduction? — ^A.  No,  sir; 
I  did  not. 

Q.  What  reason  did  you  give  Mr.  Williams  for  not  giving  him 
merely  a  letter  of  introduction? — A.  I  do  not  think  I  mve  him  any 
reason,  and  I  am  not  sure  that  that  was  the  case ;  but  I  just  "have  a 
faint  remembrance  on  that  point.  When  the  letter  which  is  now  in 
evidence  here  was  produced  before  the  Judiciary  Committee  I  ex- 
pected the  form  of  it  would  be  a  letter  of  introduction.  I  was  very 
much  surprised  when  I  found  it  was  couched  in  the  terms  in  which 
it  was  couched. 

Q.  That  is,  you  thought  so  up  to  the  present  time — until  you  saw 
it  recently? — A.  Not  up  to  the  present  time;  no. 

Q.  Well,  up  to  the  time  of  the  investigation? — A.  Up  to  the  time 
of  the  hearing  last  May  before  the  Judiciary  Committee. 

Q.  The  letter  you  refer  to  is  the  one  dated  March  31,  in  which  you 
simply  inquire  of  Capt.  May  if  their  interest  in  the  Katydid  dump 
can  be  purchased,  and  at  what  price.    That  is  the  letter  you  refer 
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to? — A.  I  refer  to  the  letter  of  March  31,  which  is  not  quite  couched 
in  the  way  you  have  stated. 

Q.  When  you  wrote  that  letter  you  understood  you  were  a  partner 
in  the  enterprise,  did  you  not? — A.  I  understood  not  that  I  was  a 
partner,  but  that  I  was  participating  in  the  matter. 

Q.  And  that  you  were  to  share  in  the  profits  ? — ^A.  I  assumed  that 
I  would  share  in  the  profits. 

Q.  Wlien  did  you  and  Mr.  Williams  come  to  that  agreement? — 
A.  There  was  never  any  definite  statement  or  any  dennite  agree- 
ment in  regard  to  it. 

Q.  Is  it  not  true,  Judge,  that  you  declined  to  give  him  a  letter  of 
introduction — ;— A.  I  do  not  remember  that  I  dif 

Q.  Wait  until  I  finish  my  question.  You  declined  to  give  him  a 
letter  of  introduction  until  such  time  as  he  had  suggested  to  you 
that  he  would  share  the  profits  with  you  ?— A.  Absoluteiv  not 

Q.  Now,  wait.  And,  then,  afterwards  you  wrote  this  letter  inquir- 
ing about  the  possibility  of  buying  it? — A.  There  is  not  a  word  of 
truth,  if  you  will  permit  me,  in  that  suggestion. 

Q.  How  did  it  come  that  you  declined  Mr.  Williams's  request  for 

a  letter  of  introduction A.  I  do  not  say  that   I  declined  his 

request 

Q.  Let  me  finish  my  question.  That  you  declined  to  give  him  that 
letter,  but,  on  the  other  hand,  wrote  a  letter  over  vour  own  name 
inquiring  if  they  would  sell  the  dump  and  put  a  price  on  it  ? — A.  I 
do  not  say  that  I  ever  declined  to  give  him  a  letter  of  introduction. 
I  do  not  remember  that  I  ever  did  decline. 

Q.  But  when  you  wrote  that  letter  you  understood  }^ou  were  to 
share  in  the  profits? — A.  I  certainly  did. 

Q.  When  did  you  come  to  that  understanding? — A.  Simply  by 
reason  of  the  conversation  or  the  conversations  I  had  with  Mr.  Wil- 
liams, because  he  stated  that  if  these  conflicting  interests  were  ob- 
tained the  dump  could  probably  be  sold  at  a  profit,  and  he  mentioned 
several  concerns  that  he  thought  would  be  likely  to  be  interested 
in  purchasing.    That  was  one  of  the  first  things  I  asked  him  about. 

Q.  How  did  he  say  that ;  did  he  say,  "  We  can  sell  it  at  a  profit "  ? — 
A.  I  do  not  remember. 

Q.  Or  did  he  say,  "  If  you  will  assist  me,  I  will  share  the  profits 
with  you"? — A.  He  never  said  anything  of  the  kind. 

Q.  But  you  inferred  from  all  the  talfe  you  had  that  he  proposed 
to  ffive  you  a  part  of  the  profits? — A.  I  did. 

Q.  And  when  you  came  to  that  conclusion  or  understanding  witii 
Mr.  Williams,  then  you  wrote  this  letter  inquiring  if  they  would  sell 
it  and  the  price  of  it? — A.  No;  that  is  not  so. 

Q.  Well,  you  did  not  write  the  letter  until  you  had  come  to  that 
conclusion,  did  you?  You  knew  at  that  time  that  you  were  to  shwi*^ 
in  the  profits?— A.  Yes;  I  assume  that  I  knew  at  that  time  that  I 
was  to  share  in  the  profits. 

Q.  And  you  gathered  from  Mr.  Williams's  conversation  that  whnt 
he  wanted  you  to  do  was  to  intercede  with  Mr.  May,  the  superintend- 
ent of  the  Hillside  Co.,  for  their  interest  in  this  dump? — A.  No,  ^\i\ 

Q.  Well,  what  else  did  he  ask  you  to  do? — A.  There  was  no  ques- 
tion of  intercession  or  interceding. 

Q.  What  did  he  call  it  ? — ^A.  He  did  not  use  that  word. 
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Q«  What  did  he  call  it,  Judge? — A.  I  can  not  give  you  the  exact 
word.  It  was  simply  that  an  effort  was  to  be  made  to  secure  the 
interest  of  the  Hillside  Coal  &  Iron  Co. ;  an  option  on  that 

Q*  Why  do  you  object  to  the  word  " interceding"? — ^A.  Because  it 
carries  a  meanmg  that  I  do  not  think  is  in  the  case. 

Q.  Do  you  say,  Judge,  that  what  you  did  was  not  simply  inter- 
ceding with  this  company  to  get  this  dump? — ^A,  It  certainly  was 
not. 

Q.  When  you  telephoned  Capt.  May,  what  did  he  say  to  you?— A. 
That  is  rather  indefinite  in  my  mind. 

Q,  What  did  you  say  to  him? — ^A.  I  will  give  you  my  best  im- 
pression  about  it  .  I  iked  him  whether  the^com^any  h^ad  an  in- 
terest  in  the  Katydid  culm  dump  and  whether  it  was  for  disposition; 
and  my  remembrance  of  his  answer  is  that  the  situation  there  was 
somewhat  peculiar  and  he  could  hardly  say  whether  they  would  dis- 
pose of  it  or  not.  And  I  think  in  that  connection^  although  I  would 
not  be  sure  whether  that  occurred  before  the  writmg  of  the  letter  or 
whether  it  occurred  afterwards,  he  further  said,  either  at  one  time  or 
the  other,  that  Mr.  Richardson  was  to  be  in  Scranton  and  that  he 
would  bring  the  matter  up  to  him. 

Q.  He  asked  you  to  write  the  letter,  did  he  not? — A.  Capt.  May 
asked  me  to  write  the  letter? 

Q.  Yes;  he  asked  you  to  write  the  letter,  did  he  not? — A.  No;  I 
do  not  remember  that. 

Q.  He  did  not  ? — A.  I  do  not  remember 

Q.  Before  this  had  occurred,  however,  you  had  inquired  of  Mr. 
Williams  if  he  thought  he  could  sell  the  dump  ? — A.  Yes,  sir ;  I  had. 

Q.  And  he  thought  that  Mr.  Boland  could  find  a  purchaser? — ^A. 
He  spoke  of  Mr.  Boland  possibly  finding  a  purchaser ;  yes. 

Q.  Had  you  seen  the  dump  before  that  time  ? — A.  I  never  saw  the 
dump  until  the  last  of  August,  1912. 

Q.  You  did  not  go  to  see  it  until A.  No,  sir. 

Q.  Why  did  you  not  go  to  see  it  before  you  undertook  to  buy  it, 
Judge  ? — A.  I  do  not  know.  I  was  busy  in  other  matters.  I  simplv 
did  not  go.  I  thought  I  knew  where  it  was.  I  found  afterwards 
when  I  came  to  see  it  actually  that  I  was  mistaken. 

Q.  If  you  had  seen  it  could  you  have  formed  some  estimate  of  its 
value? — A.  I  do  not  believe  I  could.     . 

Q.  You  were  not  experienced  in  coal  dumps? — A.  I  certainly  am 
not ;  na  sir. 

Q.  You  would  not  know  how  to  go  about  it — to  make  an  estimate 
of  the  coal  in  a  dump? — A.  I  would  not. 

Q.  So  you  simply  took  Mr.  Williams's  word  for  that? — A.  I  did; 
that  is,  in  part. 

Q.  After  you  had  written  to  Capt.  May,  and  he  had  failed  to  an- 
swer your  letter  for  some  time,  you  called  him  up  by  telephone? — A. 
Well,  I  say  I  can  not  tell  you  about  that.  After  I  wrote  that  letter 
my  remembrance  is  that  I  saw  Capt.  May  once  or  twice.  As  I  testi- 
fied yesterday,  I  not  infrequently  met  him  on  the  street,  and  I  spoke 
about  the  matter  to  him.  I  think,  also,  very  possibly,  I  called  him  up 
once  by  telephone  and  asked  about  it. 

Q.  About  how  many  times  did  you  talk  with  him  between  the  time 
you  wrote  the  letter  and  the  time  you  went  to  New  York? — A.  Oh, 
1  should  say  three  or  four  times. 
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Q.  And  he  invariably  told  you  that  he  did  not  know  about  the  mat- 
ter yet ;  that  he  did  not  know  whether  they  would  sell  it  or  not,  and 
also  suggested  to  you  that  it  had  not  been  the  practice  of  the  railroad 
company  to  sell  its  coal  properties,  did  he  not? — A.  You  put  two 
questions  in  one,  and  I  can  only  answer  one  at  a  time.  I  will  answer 
either  of  them. 

Q.  Answer  them  in  succession. — A.  I  will  have  to  ask  to  have  the 
question  repeated,  the  first  and  last  half.        • 

The  Eeporter  read  the  question. 

The  Witness.  He  said  nothing  whatever  in  regard  to  the  practice 
of  the  company  about  selling  their  culm  dumps,  and,  on  the  contrary, 
1  knew  somewhat  differently.  He  did  say,  whenever  I  spoke  to  him 
about  it,  as  I  remember,  that  the  matter  nad  not  yet  been  decided. 

Q.  (By  Mr.  Manager  Sterling.)  Do  you  remember  when  Mr. 
Williams  came  to  your  office  and  told  you  that  Cajjt.  May  had  seen 
Mr.  Sichardson,  and  that  Mr.  Richardson  had  advised  against  sell- 
ing the  dump? — ^A.  Mr.  Williams  never  told  me  that. 

Q.  Did  he  ever  tell  you  that  Capt.  May  had  told  him  that  he  had 
seen  Mr.  Richardson? — A.  He  never  did. 

Q.  Did  he  tell  you  that  Mr.  May  would  not  talk  to  him  about  it? — 
A.  He  never  did. 

Q.  What  did  he  tell  you  about  what  had  occurred  when  he  had 
been  to  see  Capt.  May  ? — A.  He  went  to  see  Capt.  May,  as  I  under- 
stand, only  once.  That  was  when  he  presented  that  letter.  Capt. 
May  at  first  wanted  to  ask  him  a  larger  price  than  he — Williams — 
thought  it  was  worth,  and  they  finally  arrived  at  the  price  which 
was  named. 

Q.  On  the  day  of  the  letter? — A.  Yes. 

Q.  The  31st  of  March  ?— A.  Yes,  sir. 

Q.  Do  you  say  that  they  then  agreed  on  the  price  of  $4,506? — 
A.  I  so  imderstood.  That  was  the  report  made  to  me  by  Mr. 
Williams. 

Q.  Do  you  not  know  that  in  September,  when  he  went  there  to  get 

the  option,  they  discussed A.  Oh,  I  beg  your  pardon;  it  was  in 

September. 

Q.  On  the  31st  of  March  they  did  not  discuss  the  price  at  all? — 
A.  That  is  true.  , 

Q.  What,  if  anything,  did  Mr.  Williams  tell  you  Capt.  May  had 
said  to  him? — A.  I  can  not  remember  about  that.  When  he  camo 
back  about  that  date  I  can  not  remember  what  he  said. 

Q.  Do  you  not  remember  whether  he  said  that  Capt.  May  said  that 
you  could  have  it  or  could  not  have  it? — ^A.  He  certoinly  did  not  say 
that  Capt.  May  said  they  could  have  it. 

Q.  Do  you  remember  his  coming  back  and  seeing  you  in  regard 
to  it? — A.  I  remember  his  coming  to  tell  me  that  he  had  presented 
that  letter. 

Q.  While  you  were  waiting  for  a  reply  from  Capt.  May,  Mr. 
Williams  came  to  see  you  quite  frequently? — ^A.  He  came  to  see  me 
several  times,  yes;  while  I  was  at  my  office  in  Scranton. 

Q.  And  to  see  you  about  this  matter? — ^A.  Yes. 

Q.  To  have  you  further  uree  Capt.  May  to  answer  your  letter? — 
A.  He  was  anxious  to  have  the  matter  dosed.  He  spoke  about  Mr. 
Robertson  being  anxious,  too,  and  that  Mr.  Robertson  was  rather 
restive  about  it. 
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Q.  And  finally  you  told  him  that  you  were  going  to  see  Mr. 
Brownell? — ^A,  I  finally — I  think  I  said  that,  yes. 

Q.  And  you  told  him  you  would  go  to  New  York  and  see  Mr. 
Brownell! — ^A.  I  told  him  I  would  see  Mr.  Brownell  while  I  was  in 
New  York  on  other  business. 

Q.  I  think  you  said  yesterday  that  you  did  not  remember  any  con- 
versation with  Mr.  Williams  at  that  time  about  the  Lighterage  case  ? — 
A.  I  do  not  remember  ever  having  spoken  of  the  Lighterage  case  to 
Mr.  Williams. 

Q.  You  did  have  the  briefs  and  the  petitions A.  Well,  I  had  the 

record. 

Q.  And  the  records  in  cases  88  and  39  on  your  desk  in  your  office  in 
Scranton  in  the  month  of  June,  did  you  not  ? — A.  I  think  I  did,  but 
I  had  the  briefs  and  the  record  tied  up  and  in  separate  packages  by 
themselves  either  upon  my  desk  or  upon  my  mantel  where  I  kept 

Q.  Tied  up  in  what  way? — A.  I  think  tied  up  in  red  tape. 

Q.  Did  they  have  a  wrapper  around  them? — ^A.  No. 

Q.  They  were  lyingthere  on  your  desk  where  anyone  in  your  office 
could  see  them? — A. Either  upon  my  desk  or  mantel. 

Q.  There  was  not  anything  on  any  printed  matter  connected  with 
those  cases  in  which  the  word  "  lighterage  "  appeared  ? — A.  No. 

Q.  Do  you  know  how  Mr.  Williams  leamea  that  you  were  consid- 
ering the  Lighterage  case  if  you  did  not  tell  him  ? — A.  I  do  not  know ; 
I  could  make  a  guess 

Q.  Wait,  now.  If  you  did  not  tell  him,  do  you  know  how  he 
learned  you  were  considering  the  Lighterage  cases  ? — A.  I  could  only 

guess. 

Q.  You  will  not  say  that  you  did  not  talk  with  him  about  the  Light- 
erage cases  ? — A.  I  have  no  remembrance  about  talking  with  him.  1 
think  1  would  remember  it  if  I  had  talked  with  him. 

Q.  Do  you  remember  his  asking  you  what  "  lighterage  "  meant 

A.  T  do  not. 

Q.  And  that  you  explained  to  him  that  it  related  to  tugboats  at 
New  York  ? — A.  I  do  not  remember  anything  of  the  kind. 

Q.  You  did  go  to  New  York  to  see  Mr.  Brownell  ? — A.  I  saw  Mr. 
Brownell  when  I  was  in  New  York. 

Q.  That  was  on  the  4th  of  August? — ^A.  It  was. 

Q,  You  said  yesterday  that  you  said  to  Mr.  Brownell,  or  gave  as 
your  reason  for  coming  to  see  nim,  that  you  wanted  to  talk  to  him 
about  the  title  to  the  Katydid  culm  dump. — A.  Not  necessarily  that 

Q.  What  did  you  say  ? — A.  I  told  him  I  understood  that  the  ques- 
tion of  the  title,  or  the  conflict  of  title  between  Robertson  &  Law  or 
Mr.  Robertson  and  the  Hillside  Coal  &  Iron  Co.,  had  not  only  been 
passed  upon  by  their  local  attorneys,  Judge  Willard,  of  Willard, 
Warren  &  Knapp,  but  also  had  been  referred  to  him  as  the  counsel 
of  the  company  m  New  York. 

Q.  What  else  did  you  say  to  him  about  it  ? — A.  I  told  him  that  I 
was  seeking  to  get  both  those  options  and  that  a  tentative  arrange- 
ment had  been  made  with  Mr.  Robertson  by  which  he  had  agreed  to 
sell  for  a  certain  figure ;  and  if  the  title  of  the  Hillside  Coal  &  Iron 
Co.  could  be  obtained,  that  that  would  complete  the  title,  and  the 
matter  could  be  disposed  of,  and  there  would  be  no  Question  as  to  a 
conflict  or  diversity  as  to  whether  it  was  owned  by  all  or  w^*^ 
owned  it. 
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Q.  Were  you  concerned  in  getting  the  controversy  disposed  of 
that  might  arise  between  Bobertson  &  Law  and  the  Hillside  Coal 
&  Iron  Co.,  or  were  you  interested  in  getting  the  title  in  yourself? — 
A.  I  was  not  concerned  m  settling  the  controversy  between  Robert- 
son &  Law  and  the  Hillside  Coal  &  Iron  Co.  I  was  concerned  in 
trying  to  buy  the  dump. 

Q.  That  is  what  you  went  there  for,  is  it  not  ? — ^A.  It  certainlv  is. 

Q.  And  you  told  Mr.  Brownell  that  you  wanted  to  buy  it! — ^.  1 
do  not  remember  that  I  said  so  in  that  way. 

Q.  The  conversation  you  had  with  him  about  the  title  was  merely 
incidental,  was  it  not,  to  your  main  purpose? — A.  It  was  intro- 
ductorv. 

Q.  "to  your  purpose? — A.  Yes. 

Q.  And  he  referred  you  to  Mr.  Richardson  ? — A.  He  told  me  that 
Mr.  Richardson  was  the  person  to  see. 

Mr.  Culberson.  Mr.  President,  I  wi.sh  to  ask  a  question. 

The  PfiEsroENT  pro  rEMPORE.  The  Senator  from  Texas  will  send 
it  to  the  desk. 

Mr.  CuuBERSON.  There  are  two  questions. 

The  PREsroENT  pro  tempore.  The  Senator  from  Texas  sends  to  the 
desk  two  questions  to  be  propounded  to  the  witness.  They  will  be 
propounded  one  at  a  time  in  the  order  of  their  number. 

The  Secretary  read  as  follows: 

Who,  as  between  you  and  V^llliams,  introduced  the  subject  of  the  Lighterage 
case? 

The  Witness.  I  do  not  remember  that  I  ever  talked  with  Mr. 
Williams  about  the  Lighterage  case.  I  have  no  memory  that  I  ever 
did. 

The  President  pro  tempore.  The  Secretary  will  read  the  second 
question. 

The  Secretary  read  as  follows: 

State  fully  the  conversation  on  this  subject. 

The  Witness.  I  can  not  state  the  conversation  because  I  do  not 
remember  any. 

The  President  pro  tempore.  The  manager  will  proceed. 

Q.  (By  Mr.  Manager  Sterling.)  After  you  had  talked  with  Mr. 
Richardson,  which  was  the  4th  of  August,  you  met  Mr.  May  on  the 
streets  of  Scranton? — A.  About  three  weeks  later. 

Q.  That  was  the  29th  of  August? — A.  I  have  not  the  means  by 
me  to  fix  that  date  exactly. 

Q.  He  told  you  to  tell  Mr.  Williams  to  come  around  and  he  would 
give  him  the  option? — A.  That  in  substance. 

Q.  Do  you  know  why  he  told  you  to  have  Mr.  Williams  come 
around? — A.  I  do  not  mow  why  he  said  it  in  that  way. 

Q.  Did  you  suggest  to  him  you  were  the  one  who  wanted  the 
option  ? — A.  I  did  not  in  that  conversation. 

Q.  Do  you  know  why  the  letter  giving  the  option  was  addressed 
only  to  Williams  and  not  to  you  and  Williams? — A.  I  do  not. 

Q,  He  brought  you  the  option  when  he  received  it,  did  he  not? — 
A.  He  brought  back  the  option  after  he  had  obtainea  it  from  Capt. 
May  in  the  rorm  in  which  it  appears. 
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Q.  When  you  got  that  you  considered  that  you  and  Mr.  Williams 
had  an  option  on  the  entire  title  of  this  dump  excepting  the  Everhart 
and  the  Brooke  Land  Co.'s  interests,  did  you  ? — A.  I  understood  that 
the  paper  that  Capt.  May  had  given  ana  the  subsequent  paper  that 
was  secured  from  Mr.  Robertson  practically  controlled  the  title  of 
the  dump. 

Q.  Up  to  the  time  you  got  the  option  of  the  Hillside  Co.  you  have 
related  all  you  did  in  connection  with  the  matter ^A.  All 

Q.  Wait ;  let  me  finish.  That  is,  your  conversation  and  your  letters 
to  Mr.  May  and  your  visit  to  Brownell  and  Richardson,  the  officials 
of  the  Erie  Railroad  Co.  in  New  York — ^that  is  all  you  had  done  in 
connection  with  the  matter  up  to  that  time? — ^A.  lliat  is  all  that  I 
remember.  Of  course,  you  did  not  ask  me  with  regard  to  what 
happened  with  Mr.  Richardson  in  New  York. 

Q.  No 

Mr.  Culberson.  Mr.  President,  I  propound  a  question  to  the 
witness. 

The  PREsroENT  pro  tempore.  The  Senator  from  Texas  sends  to 
the  desk  a  question  which  he  desires  propounded  to  the  witness,  and 
it  will  be  read  to  him  by  the  Secretary. 

The  Secretary  read  as  follows: 

Why  did  you  say  a  while  ago  that  you  Itnew  how  Williams  came  to  think  of 
the  Lighterage  case?    State  fuUy. 

The  Witness.  I  do  not  think  that  I  have  said  that  I  knew  how  Mr. 
Williams  came  to  know  of  the  Lighterage  case.  I  said  I  might  make 
a  guess. 

Mr.  Cui^berson.  That  is  what  I  want,  Mr.  President. 

The  WrrNESS.  I  am  perfectly  willing  to  make  the  guess,  if  the 
Chair  says  that  I  can. 

The  PREsroENT  pro  tempore.  The  Chair  hears  no  objection. 

Mr.  Manager  Sterling.  Make  a  guess.  Judge.    Go  on. 

The  Witness.  In  one  of  two  ways :  He  either  got  that  information 
from  Mr.  Boland,  which  seems  to  me  most  likely,  or  he  may  have 
heard  me  speaking  of  the  Lighterage  case  to  others  in  my  office,  not 
to  him. 

Mr.  CuiiBERSON.  I  should  like  to  have  that  developed. 

Mr.  Manager  Sterling.  I  will  do  so,  Senator. 

[To  the  witness.1  Who  had  you  talked  to  in  your  office  aboTit  the 
Lighterage  case,  in  the  presence  of  Williams? 

The  "W^NESS.  I  can  not  tell  you. 

Q.  (By  Mr.  Manager  Sterling.)  Do  you  recall  any  occasion  when 

}rou  talked  about  the  Lighterage  case  to  anyone  in  your  office,  regard- 
ess  of  whether  or  not  Williams  was  present? — A.  I  do  not  recall 
distinctly  talking  to  anyone  about  the  Lighterage  case,  but  the  Light- 
erage case  was  made  a  subject  of  considerable  newspaper  comment. 
It  was  quite  an  interesting  case.  It  was  one  of  the  first  cases  that 
had  been  argued  before  the  Commerce  Court,  and  one  of  the  first 
cases  that  we  had  tentatively  decided.  It  involved  nice  questions. 
My  remembrance  is  that  I  did  state  to  some  lawyers,  who  were  pres- 
ent in  my  office  at  one  time  or  another,  the  points  that  were  involved 
in  that  case. 

Q.  Can  you  name  any  of  the  lawyers  you  talked  with  about  it? — 
A.  I  can  not. 
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Q.  So,  at  the  present  time  you  would  not  say  that  you  did  talk 
to  anybody  in  the  presence  of  Williams  about  the  Lighterage  ease? — 
A.  I  can  not  remember  that  I  did. 

Q.  Now,  how  did  William  P.  Boland  know  about  the  Lighterage 
case? — A.  I  can  not  tell  you. 

Q.  Do  you  know  whether  he  knew  anything  about  the  Lighterage 
rase  or  not  ? — A.  I  could  not  know,  with  one  exception. 

Q.  Well,  what  is  it? — A.  In  the  notes  of  Miss  Mary  Boland,  which 
she  took,  there  is  a  mention,  I  believe  along  in  September,  of  the 
Lighterage  case. 

Mr.  Works.  Mr.  President,  I  should  like  to  put  a  question. 

The  President  pro  tempore.  The  Senator  from  California  sends 
to  the  desk  a  question  which  he  desires  propounded  to  the  witness, 
and  it  will  be  read  to  him  by  the  Secretary. 

The  Secretary  read  as  follows : 

Did  it  occur  to  your  own  mind  at  any  time  during  the  pendency  of  these 
negotiations  that  your  official  position  might  have  weight  in  inducing  May  or 
other  officers  of  the  company  to  come  to  satisfactory  terms? 

The  Witness.  I  had  no  idea  of  that,  and  I  would  like  to  explain, 
if  I  may.  When  dealing  with  Capt.  May,  so  far  as  I  was  dealing 
with  him,  I  was  dealing  with  a  man  who  had  known  me  for  a  great 
number  of  years  and  whom  I  had  known.  I  knew  him  so  well  that 
T  knew  my  position  would  have  no  influence  upon  the  matter.  I 
presented  the  matter  to  him  simply  as  a  business  proposition  and 
expected  him  to  treat  it  in  that  way  and  only  in  that  way.  I  knew 
that  the  matter  was  finally  to  be  disposed  of  by  Capt.  May. 

Mr.  HiTCHCX>CK.  Mr.  President,  I  send  to  the  desk  a  question  to  be 
asked. 

The  PREsroENT  pro  tempore.  The  Senator  from  Nebraska  sends  to 
the  desk  a  question  to  be  propounded  to  the  witness,  which  will  be 
read  to  him  by  the  Secretary. 

Tlie  Secretary  read  as  follows : 

What  was  tlie  reason  for  thinking  that  you  would  be  more  succeesfal  than 
AVillifims  in  inducing  the  company  to  give  an  option  on  the  Katydid  dump?      • 

The  Witness.  I  think  my  position  in  the  community  is  a  little 
different  from  that  of  Mr.  Williams  and  that  I  would  be  more  likeljr 
to  secure  it  than  he  could.  That  is  entirely  distinct  from  my  judi- 
cial position  or  my  position  as  a  judge  of  the  Commerce  Court  at 
that  time. 

Q.  (By  Mr.  Manager  Sterling.)  Do  you  know  whether  Mr.  Wil- 
liams  

Mr.  Culberson.  May  I  ask  another  question? 

The  President  pro  tempore.  The  Senator  from  Texas  will  send  it 
to  the  desk.  [After  a  pause.]  The  Senator  from  Texas  sends  to  the 
desk  two  questions,  which  will  be  propounded  in  the  order  in  which 
they  ftre  numbered. 

The  Secretary  read  as  follows : 

When  Williams  was  in  your  office,  was  the  doclcet  of  the  court  In  your  pres- 
ence? 

The  Witness.  There  was  no  docket,  if  I  may  so  say.  There  was 
what  I  have  here,  what  I  would  call  a  calendar.  It  is  among  my 
papers  there  and  I  would  be  very  riad  to  produce  it. 

Mr.  WoRTHiNGTON.  It  was  marked  and  put  in  evidence  yesterday* 
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Mr.  Martin.  It  was  handed  to  the  Secretary  yesterday. 

The  Witness.  It  is  a  green-covered  book  of  the  character  of  the 
one  I  hold  in  my  hand.  That  is  the  only  docket.  It  is  called  a  docket, 
but  I  should  call  it  an  argument  list,  usinff  the  phraseology  we  are 
accustomed  to  in  Pennsylvania,  or  a  calendar.  That  was  prepared 
for  the  court,  and  as  we  met  in  October  it  was  in  mv  hands  probably 
some  time  about  the  middle  of  September ;  and  on  tliat  list 

Mr.  Culberson.  Let  the  second  question  be  read. 

The  President  pro  tempore.  The  second  question  sent  to  the  desk 
by  the  Senator  from  Texas  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

State  fully  the  cases  In  the  docket  and  if  the  Lfghtcrnge  case  was  shown  by  it. 

The  Witness.  On  that  document  or  argument  list,  on  page  12, 
and  No.  38,  appears  the  Baltimore  &  Ohio  Eailroad  Co.,  petitioners, 
the  Brooklyn  Eastern  District  Terminal,  John  Arbuckle  and  Wil- 
liam A.  Jamison,  intervening  petitioners,  against  the  United  States, 
as  respondent,  by  the  Interstate  Commerce  Commission,  Federal 
Sugar  Refining  Co.,  intervening  respondents.  That  is  the  so-called 
Lighterage  case,  spoken  of  sometimes  as  the  Sugar  Refinery  case.  On 
the  opposite  page  to  that  there  appears  this,  after  giving  the  date  of 
filing  m  the  Commerce  Court : 

To  set  aside  an  order  of  the  Interstate  Commerce  Ck>rami88lon  affecting  light- 
erage charges  on  sugar  in  and  near  New  York  Harbor. 

That  appears  on  that,  but  I  venture  to  say  that  it  is  in  rather  an 
obscure  position,  and  a  person  would  have  to  know  where  he  was 
hunting  and  what  he  was  looking  for  to  find  it. 

Mr.  Culberson.  Unless  it  be  shown  to  him. 

The  Witness.  Yes,  sir;  unless  it  be  shown  to  him. 

Q.  (By  Mr.  Manager  Sterling.)  Now,  that  docket  did  not  come 
to  your  table  until  the  15th  of  September? — A.  I  do  not  know  just 
what  time  in  September. 

Q.  You  know  now,  do  you  not,  that  Williams  knew  something 
about  the  Lighterage  case  before  that? — A.  I  do  not  know  that  he 
did. 

Q.  Do  you  not  know  that  the  notes  taken  by  Mary  Boland  on  the 
5th  day  of  September,  10  days  before  you  got  that,  gave  the  sub- 
stance of  a  conversation  which  Williams  had  with  Boland,  where 
he  told  j^ou  about  the  Lighterage  case? — ^A.  I  do  not  know  the  date 
of  Mary  Boland's  notes.  I  do  not  know  the  date  when  that  docket 
was  in  my  hands  in  September. 

Q.  You  say  about  September  15  ?— A.  I  do  not. 

Mr.  WoRTHiNGTON.  I  Certainly  think  the  manager  does  not  want 
to  mislead  anybody.  Those  notes  are  in  evidence,  and  the  dates 
appear — the  18th  and  the  28th  of  September.    They  are  in  evidence. 

Mr.  Manager  Sterling.  I  should  like  to  suggest  to  counsel  that  he 
will  not  take  that  for  granted.  It  is  not  my  purpose  to  mislead 
anybody. 

Mr.  WoRTHiNGTON.  I  SO  Stated. 

Mr.  Manager  Sterling.  I  object  now  to  counsel  interfering  in  this 
examination,  because  he  can  correct  any  of  the  mistakes  I  make 
when  I  am  through. 

[To  the  witness.]  You  think  perhaps  Williams  got  his  idea  about 
the  Lighterage  case  from  Bolana? 
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The  Witness.  I  say  that  is  one  of  the  guesses  which  I  would  make 
with  re^rd  to  it. . 

Q.  (By  Mr.  Manager  Sterling.)  Do  you  base  it  on  the  fact  that 
there  is  something  in  Miss  Boland's  notes  about  the  Lighterage 
case! — ^A.  In  part,  yes. 

Q.  The  notes  purport  to  be  a  statement  made  by  Williams  to 
Boland  and  not  by  Boland  to  Williams  about  the  Lighterage  ease,  do 
thev  not? — A.  I  will  not  say  what  those  notes  purport  to  state. 

Q.  So  if  the  notes  indicate  anything  it  is  that  Williams  gave  in- 
formation to  Boland  instead  of  Boland  giving  information  to  Wil- 
liams ? — A.  I  pass  no  judgment  on  what  flie  notes  say. 

Q.  Assuming  that  that  is  the  fact 

Mr.  PoMEBENE.  Mr.  President 

The  President  pro  tempore.  Does  the  Senator  from  Ohio  desire 
to  propound  a  question? 

Mr.  PoMERENE.  I  desire  to  propound  a  question. 

The  President  pro  tempore.  The  manager  will  please  suspend  for 
a  moment.  The  Senator  from  Ohio  presents  the  loUowing  question, 
which  will  be  propounded  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows: 

If  the  fact  that  the  difference  in  your  and  Williams's  position  in  the  com- 
munity would  give  you  more  Influence  than  Williams  had  in  conducting  negotla- 
lions  with  May  and  his  corporation  associates,  did  it  not  also  occur  to  you 
that  your  judicial  position  would  also  help  to  influence  them  in  that  transaction? 

The  Witness.  I  should  answer  that,  no.  I  had  no  idea  that  my 
oificial  position  would  enter  into  the  question  at  all,  by  reason  of  what 
I  have  stated. 

The  President  pro  tempore.  The  manager  will  proceed. 

Q.  (By  Mr.  Manager  Sterling.)  Williams  was  in  your  office  two 
or  three  times  a  week  from  the  31st  of  March  down  during  that 
summer,  was  he  not? — A.  I  would  not  fix  the  number  of  times  a 
v»eek. 

Q.  How  often? — A.  He  might  have  been  there  once  a  week. 

Q.  And  sometimes  oftener? — A.  He  might  have;  yes. 

Q.  Do  you  understand  that  May  knew  that  you  had  a  financial 
interest  in  this  transaction? — A.  I  assume  that  he  did.  That  I  had 
a  financial  interest  in  it? 

Q.  Yes,  sir. — A.  I  assumed  that  he  did. 

Q.  Did  you  invest  any  money  in  the  enterprise? — A.  I  did  not 

Q.  Did  you  expect  to,  at  any  time? — A.  I  did  not  think  it  would 
be  necessary. 

Q.  Your  idea  simply  was  to  get  an  option  and  then  sell  it  at  a 
profit? — A.  That  is  a  very  familiar  way  of  dealing  with  matters  up 
there. 

Q.  I  am  not  asking  about  the  custom. — A.  That  was  my  idea. 

Q.  So  all  vou  did  was  to  intercede  with  May,  Brownell,  and  Rich- 
ardson for  this  dump? — A.  I  am  not  going  to  adopt  that  word- 

Q.  Do  you  say  that  you  did  something  else? — A.  I  did  not  inter- 
cede with  anvbodv. 

Q.  Oh,  well,  what  word  would  satisfy  you.  Judge? — A.  I  will  not 
suggest. 

Q.  Did  you  do  anything,  then,  except  writing  letters  and  tele- 
phoning and  making  personal  visits  to  these  three  officials  of  the 
company  that  owned  this  dump?    Did  you  do  anything  else? — A.  I 
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think  not.  That  is,  I  do  not  remember  that  I  did,  except  when  it 
came  to  the  sale  of  the  property,  or  the  attempted  sale  of  the  property. 

Q.  When  you  sold  it  to  Conn  what  did  you  do? — A.  We  had  an 
agreement  that  I  thought  was  going  to  be  complete. 

Q.  And  that  failed  by  reason  of  the  fact  that  Conn's  attorneys 
would  not  accept  the  title? — A.  They  felt  as 

Q.  Just  answer  my  question. — A.  I  can  not. 

Q.  Well,  did  it  fail  by  reason  of  the  fact  that  they  would  not 
accept  the  title? — A.  Yes;  you  may  put  it  that  way. 

Q.  Did  they  suggest  to  you  anything  new  about  the  title,  when 
you  had  the  conference  with  them,  that  you  had  not  known  beiore? — 
A.  The  matter  came  out  when  we  met  in  Judge  Kiiapp's  office — 
Judge  Knapp,  of  Scranton,  I  am  speaking  of,  the  attorney  for  the 
Hillside  Coal  &  Iron  Co.  I  found  that  all  that  the  Hillside  Coal  & 
Iron  Co.  would  do  would  be  simply  to  convey  their  interest,  and  I 
anticipated  that  they  were  going  to  sell  not  simply  that  but  what- 
ever right  and  title  they  had  by  reason  of  their  operation  of  the 
Consolidated  breaker  and  bv  virtue  of  the  fact  that  they  were  joint 
owners  or  tenants  in  commoii  in  regard  to  that. 

Q.  At  that  time  had  you  prepared  the  option  for  the  sale  to 
Conn? — A.  No. 

Q.  When  did  you  prepare  that  ? — A.  When  we  gathered  at  Judge 
Knapp's  office? 

Q.  Yes. — A.  Yes;  I  think  I  had. 

Q.  You  had  already  prepared  it  and  submitted  it  to  Conn? — A. 
Yes ;  and  Mr.  Conn,  I  think 

Q.  Did  the  contract  which  you  prepared  for  Conn  purport  to  war- 
rant the  title  ? — A.  It  did  not. 

Q.  You  were  not  intending  to  convey  to  Conn  anything  except 
what  you  got  from  the  Hillside  Co.  and  Robertson  in  that  contract, 
were  you  ? — A.  I  contemplated  making  a  valid  sale. 

Q.  Just  answer  my  question. — A.  I  can  not. 

Q.  Was  the  contract  which  you  prepared  for  Conn,  selling  him 
this  dump,  of  such  a  character  as  to  warrant  the  title  to  him  ? — A. 
Y'es  *  it  was 

q!  All  of  the  title?— A.  Yes. 

Q.  Did  it  have  any  provisions  in  it  about  royalty  to  the  Ever- 
harts?— A.  It  did. 

Q.  And  the  Brooke  Land  Co.? — A.  The  Everhart  interest  was 
practically  included  in  that  by  general  designation. 

Q.  The  contract  which  you  prepared  for  Conn  covered  all  those 
interests,  did  it  not  ? — A.  1  would  not  say  that,  because  the  contract 
is  not  before  me.    It  is  in  writing. 

Q.  It  covered  it  just  as  the  option  which  May  made  to  Williams 
covered  it? — A.  I  can  not  tell  you.  I  have  not  the  contract  before 
me. 

Q.  You  remember  that  May  provided  in  the  option  that  it  was 
subject  to  the  royalty  interests  of  these  people? — A.  He  did  not 

Q.  Do  you  remember  whether  it  said  anything  about  that? — A.  It 
said  on  all  sizes  above  pea  there  would  have  to  be  royalty. 

Q.  That  is  what  they  had  been  paying  on? — A.  I  do  not  know 
about  that. 

Q.  And  the  contract  which  you  prepared  for  Conn  had  the  same 
provision? — A.  It  followed  that  same  provision. 
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Q.  So  you  were  conveying  to  Conn  just  what  you  were  getting 
from  Mr.  Ma]?',  and  you  did  not  intend  to  convey  anything  else,  did 
you? — A.  I  did  not  have  anything  else  to  convey,  but  I  had  a  dif- 
rerent  idea  of  what  I  would  be  able  to  convey,  or  what  Mr.  Williams 
and  I  had  been  able  to  convey,  after  I  had  seen  Judge  Knapp. 

Q.  After  that  you  went  to  Conn  and  asked  for  this  contract,  did 
you? — A.  That  was  along  in  March. 

Q.  March,  1912?— A.  Yes,  sir. 

Q.  Why  did  you  do  that  ? — A.  Because  I  wanted  to  have  the  matter 
either  so  on — be  concluded — ^that  is  to  say,  brought  to  an  end,  or 

Q.  Was  that  after  Scraggs  had  told  you  about,  the  investigation  in 
the  Department  of  Justice?— A,  Yes;  it  was. 

Q.  It  was  after  that? — ^A.  Y"es. 

Q.  You  stated  yesterday  that  you  wanted  to  take  it  up  because  you 
did  not  want  to  be  a  party  to  a  contract  where  it  would  get  the  pur- 
chaser into  a  lawsuit.  That  was  one  of  the  reasons  why  you  took 
up  this  contract  from  Conn? — ^A.  I  did  not  think  that  the  property 
was  in  shape  or  we  had  the  title  to  it  that  would  justify  us  m  going 
on  and  making  a  sale. 

Q.  Then  why,  after  that,  did  you  make  the  option  to  John  Henry 
Jones  on  the  6th  of  April  ? — A.  Mr.  John  Henry  Jones  never  had — 
you  are  referring  to  Mr.  Thomas  Star  Jones. 

Q.  I  think  that  is  right.  You  did  that,  did  you  not? — A.  I  did 
not  make  an  option,  and  I  think  I  explained  yesterday  how  that 
option  came  about. 

Q.  You  dictated  the  option? — A.  Oh,  I  dictated  the  option. 

Q.  And  Williams  signed  it  in  your  presence? — ^A.  He  did. 

Q.  That  was  on  the  6th  of  April,  after  you  had  taken  up  the  Conn 
contract,  in  which  you  had  given  him  an  option  for  10  days  at 
$25,000?— A.  Yes.  . 

Q.  Why,  Judge,  did  not  the  consideration  oi  the  title  eflfect  you 
then,  just  the  same  as  it  effected  you  with  reference  to  the  Conn 
title? — A.  I  think  I  explained,  or  endeavored  to  explain,  that  yes- 
terday in  my  examination  in  cnief.  The  talk  with  Mr.  Jones  lead- 
ing up  to  that  option  was  that  he  was  to  take  care  of  the  outstanding 
interest  in  the  Everharts,  and  that  neither  Mr.  Williams  nor  myself 
would  be  responsible  about  that.  He  spoke  of  doing  that  at  first  by 
making  a  deposit  of  a  certain  proportion  of  the  option  price,  in  case 
of  sale,  in  a  bank  for  the  benefit  of  the  Everharts.  After  some  con- 
sideration I  did  not  agree  to  it,  and  finally  the  option  was  worded  in 
ihe  way  it  is  worded,  and  it  was  limited  to  Mr.  Williams,  because  the 
option  only  undertook  to  give  him  such  a  title  as  Mr.  Williams 
had  by  virtue  of  the  paper  which  he  had  from  Capt.  May  and  from 
Mr.  Kobertson. 

Q.  You  do  not  mean  to  say  that  he  was  to  give  $25,000  for  Wil- 
liams's interest? — A.  Such  interest  as  I  had. 

Q.  So  it  covered  your  interest  just  as  much  as  though  you  had 
signed  it? — A.  Oh,  yes. 

Q.  You  say  the  reason  you  gave  that  option  to  Jones  was  because 
he  agreed  to  take  the  title  and  take  care  of  the  Everharts  and  the 
Brooke  Land  Co.  ? — A.  Yes,  sir ;  because  there  was 

Q.  Wait  now.  That  answers  the  question.  The  contract  which 
was  prepared  for  Mr.  May  provided  that  he  should  take  care  of  those 
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interests  in  the  very  same  way,  did  it  not? — ^A.  The  contract  speaks 
for  itself.    I  will  not  undertaKe  to  interpret  it. 

Q.  Do  you  not  think  that  the  contract  which  you  prepared  for 
Conn  ma^e  him  responsible  entirely  for  any  claim  that  the  Ever- 
harls  and  the  Brooke  Land  Co.  might  maKe  or  have  against  this 
property  ? — A.  I  will  not  undertake  to  interpret  the  contract  without 
seeing  it. 

Q.  You  do  say  that  there  was  provision  in  there  about  their  in- 
terests ? — A.  I  do  not  bear  in  mind  all  the  provisions  of  that  contract. 

Q.  You  know  now,  without  looking  at  the  contract,  that  you  were 
not  undertaking  to  warrant  against  any  claims  they  might  make, 
do  you  not? — ^A.  I  do  not  know  that. 

Q.  You  drew  the  contract? — A.  I  did. 

Q.  You  spoke  yesterday  about  this  Robertson  contract.  Was  that 
the  one  that  was  recorded? — A.  Yes;  the  option  from  John  M. 
Robertson  to  Mr.  Williams. 

Q.  You  say  you  did  not  record  that? — A.  I  did  not  know  any- 
thing about  its  being  recorded. 

Q.  I  understood  you  to  say  yesterday  that  it  was  acknowledged 
by  the  grantee,  acknowledged  by  Mr.  Williams,  and  put  on  record. — 
A.  The  grantor. 

Q.  By  the  grantee  it  was  acknowledged  ? — A.  I  understood  so. 

Q.  I  presume  the  purpose  of  puttmg  that  acknowledgment  on 
there  was  to  ^et  it  recorded,  was  it  ? — A.  It  did  get  it  recorded.  I 
do  not  know  me  purpose. 

Q.  It  is  the  rule  there,  the  same  as  everywhere  else,  that  a  paper 
must  either  be  sworn  to  or  acknowledged  in  order  to  get  it  on 
record? — A.  Papers  have  to  be  duly  acknowledged  by  the  grantor 
in  order  to  get  on  record. 

Q.  Do  you  say  it  is  limited  to  the  grantor  ? — A.  It  is. 

Q.  Do  you  not  think  an  acknowledgment  by  some  one  who  saw 
the  grantor  sign  the  affidavit  would  put  it  on  record? — A.  Under 
some  circumstances  an  affidavit  may  be  made  and  record  obtained. 

Q.  The  purpose  of  recording  it  was  just  simply  to  preserve  the 
contract  or  evidence  of  the  contract,  was  it  not? — ^A.  As  it  stood  it 
had  absolutely  no  effect  of  that  kind,  if  you  want  that  opinion  as  a 
matter  of  law. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  object  to  a  continuation  of 
this  inquiry  about  why  a  paper  was  recorded.  It  has  already  ap- 
peared that  it  was  recorded  by  William  P.  Boland,  and  neither 
Judge  Archbald  nor  Mr.  Robertson,  the  grantor,  knew  anything 
about  the  matter.  The  manager  is  inquiring  why  it  was  recorded. 
The  witness  knows  nothing  ofTiaving  it  recorded,  and  how  could  he? 
The  managers  objected  to  what  he  knew  of  it,  and  his  mental  opera- 
tion, and  now  they  ask  his  mental  operation  of  William  P.  Boland, 
which  I  submit  is  very  unfair  to  the  witness. 

Mr.  Manager  Sterling.  To  save  time  I  will  withdraw  the  question. 

Mr.  Culberson.  I  desire  to  ask  a  general  question  of  the  ]udge. 

The  President  pro  tempore.  The  Senator  from  Texas  presents  a 
question  which  he  wishes  to  propound  to  the  witness.  It  will  be  read 
by  the  Secretary. 

81525— S.  Doc.  1140, 62-3,  vol  2 13 
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The  Secretary  read  as  follows : 

Did  it  ever  occur  to  you  in  asking  favors  of  railroad  corporations  as  to  culm 
dumps,  where  they  might  probably  have  cases  before  the  Commerce  Court  that 
you  were  putting  yourself,  as  a  member  of  the  court,  under  obligations  to  the 
litigants  before  the  court? 

The  Witness.  I  never  consciously  asked  any  favor  of  a  railroad 
either  when  I  was  a  judge  of  the  common  pleas,  or  a  district  judge, 
or  a  Commerce  Court  judge.  I  did  not  understand,  in  endeavoring 
to  make  this  deal,  that  I  was  asking  a  favor.  I  was  simply  present- 
ing a  matter  to  them  as  a  business  proposition.  I  expected  them  to 
treat  it  in  that  way  and  I  believe  they  did  so. 

Q.  (By  Mr.  Manager  Sterling.)  Capt.  May  told  you  some  time 
after  .the  letter  of  March  31  that  Richardson  had  been  there,  did  he 
not? — A.  I  think  he  did  over  the  telephone;  yes. 

Q.  Did  he  not  tell  you  on  the  street  that  he  had  been  there? — A.  I 
do  not  think  he  did. 

Q.  What  did  he  say  was  the  result  of  their  conference? — A.  I  do 
not  think  he  reported,  what  was  the  result  of  the  conference.  I  am 
sure  he  did  not. 

Q.  Had  he  told  you  before  that  that  he  would  haye  to  see  Mr. 
Richardson  in  regard  to  it? — A.  He  did. 

Q.  And  after  he  had  seen  him,  did  you  not  ask  him  what  the  result 
was  ? — A.  I  presume  I  did ;  but  I  have  no  remembrance  about  it. 

Q.  Did  he  not  tell  you  that  Mr.  Richardson  was  not  disposed  to 
part  with  the  dump  ? — A.  He  never  did. 

Q.  Did  he  tell  you  that  he  was  disposed  to  part  with  it? — A.  He 
never  did. 

Q.  Did  he  never  give  you  any  satisfaction  about  it? — ^A.  He  never 
reported  of  the  matter  finally. 

Q.  Did  you  infer  that  Richardson  was  not  disposed  to  sell  it  after 
May  had  seen  him  and  when  you  found  that  May  would  not  come  to 
any  conclusion  about  it? — ^A.  I  did  not  know  that  Capt.  May  had 
seen  him.    I  had  no  inference  about  the  matter. 

Q.  Did  you  not  just  say  that  he  told  vou  that  Richardson  had  been 
to  Scranton  and  that  he  nad  seen  him  aoout  it  ? — A.  No ;  I  did  not 

Q.  Did  he  ever  tell  you  that  he  had  had  a  conference  with  Richard- 
son about  it? — A.  He  never  did. 

Q.  Did  you  ask  him  if  he  had  had  the  conference  which  he  said  he 
would  have  with  him? — ^A.  I  do  not  remember  that  I  did. 

Q.  Now,  going  back  to  the  recording  of  this  instrument,  why, 
Judge,  would  not  putting  that  instrument  on  record  preserve  the 
facts  in  the  contract  and  be  evidence  of  the  contract? — ^A.  That  is  a 
legal  question,  and  I  will  take  pleasure  in  answering  it.  Putting 
any  document  on  record  is  simply  to  convey  constructive  notice.  It 
has  no  effect  to  convey  constructive  notice  unless  it  is,  in  the  first 
place,  a  recordable  instrument,  and,  in  the  next  place,  is  put  in  such 
shape  by  acknowledgment  or  otherwise  to  be  put  on  record.  This 
contract  never  was  put  in  legal  shape  to  go  on  record,  so  that  it  was 
of  no  effect. 

Q.  I  agree  with  you.  Judge,  that  it  was  not  constructive  notice. 
That  is  not  the  question.  But  did  it  not  serve  to  preserve  the  evi- 
dence of  the  contract  in  case  the  original  had  been  lost  ? — A.  It  abso- 
lutely did  not. 
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Q.  Why? — A.  Because  the  only  way  that  it  could  do  that  would  be 
by  a  certificate,  and  a  certificate  from  the  recorder  of  deeds  of  an  un- 
recordable  document  would  not  amount  to  a  piece  of  blotting  paper. 

Q.  Could  not  persons  who  were  familiar  with  the  contract  refer 
to  the  records  to  see  what  the  contract  provided ^A.  Not  where 

Q.  And  parties  who  were  familiar  with  it  testify  that  it  was  a 
correct  copy  of  the  original  contract,  and  in  that  way  would  it  not 
preserve  the  evidence? — A.  Absolutely  not,  unless  it  was  a  recordable 
contract  and  was  prepared  for  record  in  accordance  with  the  law. 

Q.  Would  it  not  tell  the  same  facts  whether  it  was  on  record 
legally  or  illegally? — A.  It  would  not  convey  the  same  legal  con- 
structive notice. 

Q.  No;  it  was  not  a  notice,  and  I  am  not  talking  about  a  notice; 
but  the  facts  that  it  contained  would  be  just  the  same  on  the  record, 
whether  it  was  recorded  legally  or  illegally,  would  it  not? — ^A.  You 
are  asking  me  for  an  opinion  o^  the  law,  and  I  will  sive  it.    I  say  no. 

Q.  Is  not  that  simply  a  question  of  fact.  Judge! — ^A.  Absolutely 
not ;  it  is  a  question  of  law. 

Q.  Well,  we  will  leave  that.  Your  name  was  not  in  the  option 
which  May  gave  to  Williams,  was  it? — ^A.  It  was  not. 

Q.  You  prepared  the  option  from  Robertson  &  Law  to  Williams! — 
A.  From  Mr.  Kobertson  to  Mr.  Williams. 

Q.  And  your  name  was  in  that,  was  it? — A.  It  was  only  there  as  a 
witness  to  Mr.  Robertson's  name. 

Q.  You  were  not  a  party  to  it  at  all? — A.  Not  in  terms;  no. 

Q.  In  the  papers,  now,  does  your  name  apP^ar  in  any  of  these  trans- 
actions about  the  Katyiiid  dump? — ^A.  When  I  supposed  we  were 
going  to  make  a  sale  to  the  Laurel  Line — to  Mr.  Conn. 

Q.  That  was  after  you  had  gotten  the  option? — A.  After  the 
option  had  been  securea ;  yes. 

Q.  And  when  you  first  took  it  up  with  Conn,  then  for  the  first  time 
you  put  your  name  in  writings? — ^A.  That  was  the  first  time  that  my 
name  appeared. 

Q.  And  after  that  was  abandoned  then  you  ceased  to  put  your 
name  in  the  writings?  You  did  not  put  it  in  the  option  to  Mr. 
Thomas  Star  Jones,  did  you? — ^A.  I  did  not  put  it  in  the  option  to 
Mr.  Jones,  for  the  reasons  which  I  have  given. 

Q.  And  your  name  was  not  in  the  Bradley  contract? — A.  I  never 
had  anything  to  do  with  the  Bradley  contract. 

Q.  I  am  not  asking  you  about  that.  Do  you  know  whether  your 
name  was  in  the  Bradley  contract? — ^A.  I  really  do  not  know.  I 
never  saw  that  contract  and  never  heard  of  it. 

Q.  You  have  seen  a  copy  of  it,  have  you  not? — ^A.  I  have  not. 

Q.  You  heard  it  read  before  the  Judiciary  Committee,  did  yon 
•  not?— A.  I  think  I  did. 

Q.  And  you  remember  that  your  name  was  not  in  it  ? — ^A.  I  do  not 
remember  anything  about  it. 

Q.  Judge,  do  you  know  whether  or  not  in  these  transactions  from 
the  31st  day  of  March  for  a  year  your  name  appeared  in. the  con- 
tracts except  in  the  letter  you  wrote  to  Mr.  Conn  and  the  contract  to 
Conn? — ^A.  I  think  that  is  true. 

Q.  Do  you  remember  hearinff  Mr.  Conn  testify  before  the  Judi- 
ciary Committee  ? — A.  I  heard  his  testimony  there. 

Q.  Do  you  remember  that  he  testified  there  never  was  any  written 
contract  submitted  to  him  ? — A.  I  believe  he  did. 
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Q.  You  were  present  there  at  that  time? — ^A.  I  was. 

Q.  And  had  the  contract  with  you? — A.  I  do  not  remember 
whether  I  had  the  contract  with  me  at  that  time ;  I  think  I  did  not. 

Q.  You  knew  at  the  time  that  Mr.  Conn  was  mistaken  about  it,  did 
you  not  ? — ^A.  I  knew  it  when  I  came  to  look  up  the  matter ;  yes. 

Q.  Did  you  not  know  at  the  time  that  you  had  prepared  the  con- 
tract and  that  he  was  mistaken  about  it? — A.  I  knew  I  had  prepared 
the  contract;  yes. 

Q.  Did  you  correct  him  about  it? — ^A.,  Correct  him  before  the 
Judiciary  Committee? 

Q.  At  any  time,  whether  there  or  elsewhere? — ^A.  Not  before  the 
Judiciary  Committee,  certainly. 

Q.  You  did  not  correct  him  until  about  the  time  these  proceedings 
had  commenced  in  the  Senate,  did  you  ? — A.  Oh,  yes ;  well 

Q.  Then  j^ou  sent  word  to  him  tnere  was  a  contract,  and  he  asked 
you  to  let  him  see  it? — ^A.  I  met  him  one  day  upon  the  street;  we 
talked  on  this  point,  and  Ttold  him  that  he  was  mistaken ;  that  I  had 
the  contract  and  would  show  it  to  him. 

Q,  That  was  shortly  before  these  proceedings  in  the  Senate? — A. 
No:  that  was  in  the  summer  after  these  articles  had  been  preferred 
and  the  impeachment  had  started. 

Q,  About  what  time  was  it  in  the  summer? — A.  I  should  say  along 
in  August  or  September. 

Q.  Judge,  your  iSrst  connection  with  the  Marian  Coal  Co.  proposi- 
tion was  when  Watson  came  to  you  ? — ^A.  Yes. 

Q.  Refreshing  your  recollection,  had  you  not  had  a  talk  with  Wat- 
son before  Watson  had  been  employed  by  the  Rolands — —A.  I  had 
none. 

Q.  In  which  you  suggested  to  him  that  he  might  get  that  work? — 
A.  I  do  not  know  where  you  got  that  idea,  because  it  is  unfounded  in 
any  fact. 

Q.  You  say,  then,  that  he  came  to  your  office  one  day  and  told  you 
that  he  had  been  employed  by  the  Bolands? — A.  He  came  to  see 
me — I  could  not  tell  exactly  where — and  told  me  that  he  had  been 
employed  to  try  to  settle  the  Marian  Coal  Co.  case  with  the  Delaware, 
Lackawanna  &  Western  Railroad. 

Q.  Was  not  that  in  your  office? — A.  I  presume  it  was;  I  do  not 
remember. 

Q.  Do  you  remember  what  was  said? — ^A.  Nothing,  except  in  just 
that  general  way  at  that  conversation,  and  the  further  feet  that  he 
inquired  whether  I  was  acquainted,  and  how  well  I  was  acquainted, 
with  Mr.  Loomis,  and  asked  me  whether  I  would  not  see  Mr.  Loomis 
and  tell  him  that  if  he  would  call  Mr.  Watson  in  the  case  he  was 
authorized  to  effect  a  settlement. 

Q.  Who  was  Mr.  Loomis? — A.  Mr.  Loomis  was  a  gentleman  who 
lived  in  Scranton,  with  whom  I  was  personally  and  socially  ac- 

?uainted,  and  who  was  at  the  time  I  speak  of  vice  president  of  the 
).,  L.  &  W.  Railroad,  having  offices  in  New  York. 
Q.  Had  he  any  other  position  with  the  railroads? — A.  None  but 
vice  president  that  I  know  of. 

Q.  And  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  was 
the  company  aj^ainst  whom  the  Bolands,  or  the  Marian  Coal  Co., 
had  a  suit  pending  in  the  Interstate  Conunerce  Commission  ? — A.  Be- 
fore the  Interstate  Commerce  Commission ;  yas. 
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Q.  You  knew  that  at  that  time? — ^A.  That  was  stated. 

Q.  And  also  the  Delaware,  Lackawanna  &  Western  had  two  suits 
pending  before  the  Commerce  Court  at  that  time? — A.  I  did  not 
know  it  at  that  conversation.  I  did  not  know,  in  other  words,  that 
they  were  interested  in  what  has  been  spoken  of  here  as  the  Lighter- 
age case.    I  do  not  remember  whether  they  were  or  not. 

Q.  Did  you  not  say  in  your  answer  to  this  article  that  you  did 
know  the  fact  that  they  had  these  cases  pending  in  your  court? — 
A.  I  do  not  remember  what  I  say  in  my  answer  on  that  subject 

Q.  When  was  it  that  Watson  came  to  you? — ^A.  As  I  have  said  to 
you  just  now,  a  day  or  two  before  I  saw  ifr.  Loomis  in  New  York. 

Q.  Well,  I  want  the  time  as  nearly  as  you  can  give  it. — ^A.  I  saw 
Mr.  Loomis  in  New  York  on  the  4th  of  August,  1911. 

Q.  Had  not  Loomis  been  before  the  court  arguing  this  very  case 
shortly  before  that? — A.  Mr.  Loomis 

Q.  Mr.  Brownell,  I  mean. — A.  Mr.  Brownell  never  appeared  be- 
fore the  Commerce  Court  except  in  one  case. 

Q.  What  case  was  that? — A.  That  was  the  Sugar  Refinery  or 
Lighterage  case,  which  was  disposed  of  in  May. 

Q.  When  did  he  argue  it? — A.  Why,  I  have  my  book  here,  I 
think.    I  am  not  sure  whether  I  have  it. 

Q.  You  heard  the  argument? — ^A.  I  did. 

Q,  And  it  was  in  May  ? — ^A.  It  was  in  May. 

Q.  The  Delaware,  Lackawanna  &  Western  was  a  party  to  that 
suit,  was  it  not? — ^A.  I  do  not  remember  that  they  were. 

Q.  Was  it  a  party  to  No.  38? — A.  I  do  not  remember.     . 

Q.  Do  you  not  mow  that  the  Delaware.  Lackawanna  &  Western 
was  a  party  both  to  Nos.  88  and  89? — A.  You  ask  me  for  my  mem- 
ory, and  I  say  I  do  not. 

Q.  Do  you  say  now  that  it  was  not? — A.  I  do  not;  the  record 
speaks  for  itself. 

Q.  Are  vou  familiar  with  the  answer  which  you  made  to  this 
charge? — A.  Well,  I  was  familiar  with  it  at  the  time  I  made  it 

Q.  Do  you  remember  that  you  say  in  that  answer  that  you  knew 
that  that  railroad  company  had  a  suit  pending  in  your  court? — ^A. 
I  do  not  remember  what  I  say  upon  that  subject  in  my  answer. 

Q.  And  that  it  had  been  armed  in  your  court  already  before 
that  ? — A.  I  do  not  remember  wnat  I  say  in  my  answer  { it  is  there. 

Q.  You  told  Watson  you  would  assist? — A.  I  did  not  speak  to  him 
in  that  way  at  all.  He  asked  me  to  do  this  simple  favor,  which  was 
simply  to  make  a  way  for  him.  I  told  him  that  I  would  try  to  see 
Mr.  LDomis ;  and  I  did. 

Q.  You  went  to  his  office  in  New  York  to  see  him? — A.  I  did. 

Q.  Had  you  seen  him  before  that? — A.  I  saw  him  when  he  was  in 
Scranton  many  times,  but  I  never  saw  him  upon  this  matter  before 
that  time. 

Q.  Why  did  you  not  speak  to  him  in  Scranton  about  it? — A.  The 
first  time  I  spoke  to  him  m  Scranton  was  about  three  weeks  after 

Q.  Why  did  you  not  speak  to  him  when  you  saw  him  in  Scranton, 
without  going  to  New  York  ? — ^A.  Why  did  I  not  speak  to  him  ? 

Q.  Yes ;  aTOUt  this  matter.— A.  About  tikis  matter  ? 

Q.  Yes. — A.  I  had  no  occasion  to  speak  to  him  about  this  matter 
before  Mr.  Watson  asked  me. 


1300  IMPEACHMENT  OF  ROBERT  W.   ARCHBALD. 

Q.  When  did  Mr.  Watson  come  to  you? — ^A.  I  said  about  a  day  or 
two  before  I  saw  Mr.  Loomis  in  New  York 

Q.  And  that  was  the  4th  of  August  when  you  were  in  New  York? — 
A.  Yes. 

Q,  The  same  day  that  you  saw  Brownell  and  Richardson  about 
the  Katydid  culm  dump  ? — ^A.  Yes. 

Q.  At  the  time  Watson  first  spoke  to  you  about  it,  do  you  say 
that  Christy  Boland  was  not  present  ? — ^A.  He  was  not 

Q.  Do  you  say  that  he  was  not  present  at  any  time  when  Watson 
and  you  talked  about  the  matter? — A.  I  do  not  remember  his  ever 
being  present  when  Mr.  Watson  and  I  talked  about  the  matter,  and 
I  am  satisfied  that  I  would  remember  it  if  he  were,  because  I  remem- 
ber quite  distinctly  three  or  four  times  when  Mr.  Boland  came  there 
and  shut  the  door  and  was  very  secretive  in  what  he  said. 

Q.  Let  me  refresh  your  recollection.  Judge.    When  Watson  was 

in  your  office  talking  about  the  settlement  or  this  matter A.  You 

mean  the  first  time? 

Q.  Any  time — did  not  Mr.  Boland  come  in  on  account  of  a  tele- 
phone call,  or  for  any  other  reason,  and  did  you  not  say  to  him 
then,  "  Now,  I  understand  that  you  have  employed  Mr.  Watson  in 
this  matter;  that  he  is  to  dispose  of  this  property  and  settle  these 
suits  for  $100,000,  and  that 'his  fee  is  to  be  $5,000"?— A.  I  do  not 
remember  Mr.  Watson  and  Mr.  Boland  ever  being  together  in  my 
office,  r  never  remember,  of  course,  any  such  conversation  as  you 
suggest. 

Q.  When  was  it  that  Phillips  came  to  your  house? — A.  I  think 
the  very  last  day  that  I  was  in  Scranton  before  coming  down  here  to 
attend  the  October  session  of  the  Commerce  Court. 

Q.  He  came  to  your  house  at  your  request  ? — ^A.  Not  at  my  request, 
as  I  remember,  but  by  appointment. 

Q.  Well,  you  asked  for  the  appointment,  did  you  not  ? — ^A.  I  think, 
when  I  refresh  my  memory  in  this  respect  by  what  he  himself  has 
testified,  that  there  was  some  telephone  communication  between  him 
and  me  with  regard  to  seeing  him  in  the  morning,  which  was  Satur- 
day, and  he  wanted  to  fix  it  in  the  afternoon.  I  told  him  that  that 
was  the  time  when  I  took  my  Saturday  walk.  It  was  then  put  over 
until  evening,  and  he  came  to  see  me  at  my  house. 

Q.  And  you  invited  the  conversation  over  the  telephone,  did  you 
not — ^you  called  him  up? — A.  I  do  not  remember  whether  I  called 
him  up  or  whether  he  called  me  up. 

Q.  Why  would  he  call  you  up.  Judge? — A.  He  would  call  me  up 
only  in  case  it  had  been  suggested  by  Mr.  Loomis  or  Mr.  Reese,  or 
some  officer  of  the  company. 

Q.  Do  you  know  whether  that  had  happened? — A.  I  do  not  re- 

member. 

Q.  Had  Watson  at  that  time  seen  you  in  regard  to  the  matter?— 
A.  As  I  say,  he  saw  me  just  before  I  saw  Mr.  Loomis. 

Q.  Well,  he  came  over  there  and  you  talked  at  some  length  about 
this  matter?— A.  Yes;  when  Mr.  Phillips  came  there  you  will  re- 
member it  was  nearly  two  months  after  I  had  seen  Mr.  Loomis. 

Q.  It  was  just  before  you  went  to  New  York,  then,  when  you  saw 
Loomis  ?— A.  You  mean  that  I  saw  Mr.  Phillips. 

Q.  Yes.— A.  Oh,  no;  I  do  not  see  why  you  suggest  that. 
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Q.  I  am  not  suggesting  it;  I  am  just  asking  you. — ^A.  It  certainly 
was  not  As  I  say,  I  saw  Mr.  Loomis  on  the  4tn  of  August,  and  the 
time  that  Mr.  Phillips  was  at  niv  house  was  on  the  28th  of  September, 
along  in  the  very  last  part  of  September. 

Q.  Had  YOU  written  any  letters  to  Loomis  prior  to  the  time  Watson 
came  overt — A.  I  do  not  recall  the  letters.  They  are  in  evidence, 
and  I  recall  that  I  wrote  those  letters. 

Q.  How  many  letters  did  you  write  to  Loomis? — ^A.  I  think  I 
wrote  two,  or  maybe  I  wrote  tnree;  I  am  not  sure  about  that. 

Q.  Did  you  do  that  by  reason  of  the  fact  that  Watson  came  to  you 
and  asked  you  simply  to  speak  to  Loomis  about  it,  so  as  to  give  him 
a  favorable  introduction? — A.  No;  that  was  by  reason  of  what 
followed  on  that. 

Q.  When  Phillips  came  to  your  house  you  talked  at  some  length? — 
A.  Well,  Mr.  Phillips  did  a  good  deal  of  the  talking. 

Q.  And  he  told  you  about  the  situation  ? — A.  Yes. 

Q.  And  told  you  that  Watson  wanted  $161,000  for  the  property  ? —  ' 
A.  No;  he  did  not  say  that. 

Q.  What  did  he  say? — ^A.  As  I  remember,  he  mainly  went  over 
the  troubles  and  difficulties  that  they  had  with  the  Marian  Coal  Co. 
and  with  W.  P.  Boland  with  regard  to  washing,  cleaning,  preparing, 
and  shipping  coal  and  with  regard  to  the  value  of  what  there  was 
left  in  tne  Marian  washery  and  the  dump. 

Q.  Well,  you  did  talk  about  the  great  difference  between  the  two 
l^arties  to  the  settlement,  did  you  not?— A.  No;  he  suggested  that 
there  was  a  wide  difference. 

Q.  Did  he  tell  you  what  that  difference  was? — ^A.  No;  he  only 
spoke  about  the  little  value  that  there  was,  so  small  a  value,  as  he 
considered  it,  in  the  remains  of  the  Marian  washery  that  his  com- 
pany did  not  feel  as  though  they  could  make  any  oner  with  regard 
to  it. 

Q.  And  you  said  yourself  then  to  Mr.  Phillips  that  the  parties 
were  venr  far  apart  and  it  did  not  look  hopeful,  did  you  not^ — 
A.  No ;  I  do  not  think  I  said  that ;  I  do  not  remember  that  I  said 
that. 

Q.  Do  you  remember  hearing  Mr.  Phillips  testify  to  that? — A.  No; 
1  do  not  remember  hearing  him  testify  to  that. 

Q.  Did  you  make  any  remark  of  that  kind  ? — A.  I  would  not  say 
that  I  did  not. 

Q.  You  knew  at  that  time  that  Watson  hadpresented  a  proposition 
of  $161,000? — A.  I  remembered  that  Mr.  Watson  had  mentioned 
that  amount. 

Q.  Did  you  understand  that  that  was  what  he  demanded  of  the 
railroad  company? — A.  I  understood  that  that  was  the  claim  that 
he  was  retained  to  present. 

Q.  So  you  knew,  then,  after  the  talk  with  Mr.  Phillips,  what  the 
difference  between  the  parties  was,  did  you  not? — A.  1  knew  that 
there  was  a  wide  difference;  yes. 

Q.  "VATien  did  Watson  first  tell  you  that  that  claim  was  for 
$161,000? — A.  Well,  I  can  not  tell  you  whether  it  was  the  very  first 
time — I  do  not  think  it  was — I  think  it  was  at  some  interview  which 
I  can  not  specifically  fix. 

Q.  How  is  that? — A.  I  can  not  specifically  fix  the  time  when  he 
said  that. 
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Q.  It  was  on  September  27  that  Loomis  wrote  you  that  he  found 
there  was  very  little,  if  any,  prospect  of  reaching  a  settlement  in 
the  case,  owing  to  the  great  difference  of  opinion  as  to  the  merits 
of  Mr.  Boland^s  claim.  Then,  you  answered  the  next  day,  did  you 
not? — A.  If  my  letters  are  there,  I  did;  I  do  not  remember  the  date- 

Q.  It  is  dated  September  28,  and  says : 

My  Deab  Mb.  Loomis  :  I  am  very  sorry  to  have  your  letter  stating  tbat  you 
have  not  been  able  to  effect  a  settlement  with  Mr.  Boland.  I  trust,  however, 
that  the  matter  is  still  not  beyond  remedy.  And  if  I  thought  that  it  would 
help  to  secure  an  adjustment,  I  would  ofter  my  direct  services. 

Do  you  remember  writing  that  letter? — A.  I  wrote  that  letter.. 

Q.  And  that  is,  after  you  knew,  after  Watson  had  told  you,  that 
the  claim  was  for  $161,000? — A.  That  certainly  is.  It  was  also  after 
Mr.  Boland  had  seen  me  two  or  three  times  and  importuned  me  to 
see  whether  something  could  not  be  done  about  the  matter. 

Q.  Judge,  why  did  you  put  that  in  your  answer  ? — A.  Why  did 
I  put  what  in  ? 

Q.  Why  did  you  tell  about  the  Bolands  being  to  see  you?  Did  I 
ask  you  anything  about  that  ?  Did  you  understand  my  question  to 
call  for  any  answer  about  the  Bolands? — A.  Well,  I  answered  it  in 
that  way. 

Q.  Why  did  you  do  so? — A.  Because  I  wanted  that  fact  brought 
out. 

Q.  Because  you  want  to  impress  Senators  with  the  idea  that  the 
Bolands  were  trying  to  impose  on  you,  or  something  of  that  kind: 
was  that  it? — ^A.  I  do  not  put  it  in  that  way ;  I  want  to  give  them  the 
facts. 

Q.  I  shall  insist,  Judge,  that  you  confine  your  answers  to  my 
questions. — A.  I  will  try  to  do  so. 

Q.  Then,  after  that,  you  wrote  as  follows: 

Mr  DEA.B  Mb.  Loomis:  I  understand  that  there  has  been  a  suggestion  that 
Mr.  Watson  meet  you  and  possibly  also  Mr.  Truesdale,  and  that  Mr.  Watson  has 
written  asking  for  an  appointment.  It  seems  to  me,  if  I  may  be  permitted  to 
say  BO,  that  this  is  a  very  good  idea.  It  will  give  you  an  opportunity  to  discuss 
the  Boland  claim  with  Mr.  Watson  upon  a  somewhat  different  basis  than  Ck)I. 
PhllUps  could,  representing  the  coal  department. 

I  have  little  doubt  but  that  it  will  appear  so  to  you,  and  it  may  be  altogether 
unnecessary  for  me  to  write  about  it.    But  I  am  sure  you  will  not  take  it  amiss 
to  have  me  do  so,  and  I  shall  hope  that  a  settlement  may  yet  be  reached  in  that 
way.    There  is  nothing  like  a  personal  Interview  to  bring  about  such  a  result 
Yours,  very  truly, 

R.  W.  Abciibald. 

That  letter  is  dated  October  3.  That  letter  did  bring  a  personal 
interview,  did  it  not? — A.  I  understood  it  did. 

Q.  It  got  Truesdale  and  Loomis  and  Phillips  and  Reese,  all  officials 
of  this  company,  together  in  Scranton  to  talk  over  the  matter  with 
Mn  l^atson,  did  it  not? — A.  I  do  not  know  about  that.  I  was  not 
present.    I  was  here  in  Washington  when  that  letter  was  written. 

Q.  ^  You  did  know  that  they  had  a  conference  ? — A.  I  have  heard, 
in  the  course  of  this  proceeding,  that  there  was  a  conference  at  that 
time. 

Q.  Who  was  Mr.  Truesdale? — ^A.  Mr.  Truesdale  has  been  here  on 
the  stand.  He  is  president  of  the  Delaware,  Lackawanna  &  Western 
Railroad. 
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Q.  And  Mr.  Loomis  is  vice  president? — A.  I  think  so. 

Q.  And  Mr.  Phillips  is  superintendent,  of  the  coal  property  ? — ^A. 
Creneral  manager  of  the  coal  company. 

Q.  And  what  is  Reese's  position? — ^A.  I  think  Mr.  Reese  is  local 
attorney. 

Q.  That  conference  occurred  on  the  5th  of  October,  did  it  not? — A. 
I  do  not  know ;  I  was  here.    I  was  not  in  Scranton. 

Q.  You  were  in  Washington  ? — ^A.  I  was. 

Q.  On  the  6th  you  got  a  telegram  from  Watson,  did  you  not? — ^A. 
I  think  it  was  the  6th. 

Q.  Asking  you  when  he  could  meet  you  in  Washington,  and  you 
wired  back  "  almost  any  time  "  ? — A.  Yes. 

Q.  Did  he  wire  you  to  meet  him  at  the  Raleigh  Hotel? — ^A.  He 
wired  that  he  would  be  at  the  Raleigh. 

Q.  And  he  got  here  on  the  7th? — A.  He  got  hei-e  on  Saturday,  the 
?th;  yes. 

Q,  He  told  you,  did  he  not,  that  he  had  had  this  conference  ? — A. 
I  do  not  remember  whether  he  told  me,  but  I  presume  very  likely 
he  did.  I  do  not  see  how  we  could  be  together  without  his  saving 
that. 

Q.  Why  did  he  come  to  see  you  after  the  conference  in  which 
these  railroad  officials  had  told  him  that  there  was  no  object  in  car- 
rying oii  negotiations  any  further  ? 

Mr.  WoRTHiNGTON.  That  is  another  question,  Mr.  President,  in- 
volving what  was  in  the  mind  of  some  one  else.  You  can  ask  what 
he  said. 

Mr.  Manager  Sterling.  I  will  put  it  in  this  form:  What  reason 
did  Watson  give  you  for  coming  to  Washington  to  see  you  after 
the  conference  with  the  railroad  officials? 

The  Witness.  Mr.  Watson  told  me  that  the  Bolands  were  not  con- 
tent unless  he  came  down  here  to  see  me  to  ascertain  whether  any- 
thing further  could  be  done. 

Q.  (By  Mr.  Manager  Sterung.)  What  did  you  tell  him  about 
it? — A.  I  told  him  I  did  not  see  what  could  be  done  further. 

Q.  You  went  to  the  Raleigh  Hotel  ? — A.  I  did. 

Q.  And  you  were  standing  on  the  sidewalk  in  front  of  the  hotel 
waiting  when  he  came? — A.  No;  I  was  in  the  lobby,  I  think.  My 
remembrance  is  that  I  was  in  the  lobby. 

■  Q.  Is  Watson  mistaken  about  that? — A.  I  would  not  undertake 
to  say  whether  he  is  mistaken  about  it.  I  am  just  giving  you  my 
memory. 

Q.  Do  you  remember  what  his  testimony  was? — A.  I  do  not. 

Q.  It  was  that  you  were  waiting  outside;  that  he  came  there  to 
see  you,  and  that  you  went  together  to  the  Commerce  Court  build- 
ing?— A.  My  remembrance  about  it  is  this  way 

Q.  Wait.  Do  you  remember  Watson's  testimony  to  that  etfect?— 
A.  I  do  not. 

Q.  Now,  refreshing  your  recollection  in  that  way,  is  not  that  the 
fact  about  it.  Judge?— A.  It  is  not.  The  fact,  as  I  remember  it,  is 
that  it  was  a  very  cold,  stormy  day.  He  came  in  about  half  past  1. 
I  went  down  there  and  sat  in' the  lobby  of  the  Raleigh,  and  waited 
until  he  came  in. 
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Q.  Did  he  tell  you  what  had  been  said  at  the  conference? — A.  I 
have  not  any  memory  about  the  matter. 

Q.  Did  he  tell  jou  who  was  present? — ^A.  I  do  not  remember  that 
he  told  me  anything  about  it.  I  only  say  that  I  assmne  that  he  must 
have  done  so. 

Q.  But  you  have  no  recollection  of  what  he  said  ? — A.  I  have  not. 

Q.  Why  is  it,  Judge,  that  your  recollection  about  that  incident 
and  about  the  question  as  to  whether  or  not  Christy  Boland  talked  to 
you  about  the  $100,000  is  not  clear,  when  it  is  so  very  clear  in  regard 
to  some  other  things,  do  you  know? — A.  If  you  will  give  me  the 
philosophy  of  life,  I  will  tell  you  why  people  can  remember  some 
things  and  some  things  they  can  not. 

Q.  It  is  true,  Judge,  that  people  remember  the  more  important 
incidents  of  a  transaction  rather  than  the  trivial  ones,  do  they  not? — 
A.  They  remember  more  clearly  where  they  are  themselves  interested 
in  matters  than  where  they  are  simply  interested  for  others. 

Q.  Who  owned  Packer  No.  3,  Judge? — ^A.  I  understood  that  it  be- 
longed to  the  Girard  estate  in  one  sense,  but  was  under  lease  to  the 
Lehigh  Coal  Co.,  or  covered,  at  least,  by  a  lease  which  runs  out  this 
year. 

Q.  And  the  Lehigh  Coal  Co.  is  a  subsidiary  of  the  Lehigh  Valley 
RaUroad  Co.  ? — A.  I  have  always  understood  that  there  was  a  close 
connection  between  the  two. 

Q.  What  official  position  does  Mr.  Warriner  hold  in  those  corpo- 
rations?— A.  Mr.  Warriner  at  that  time,  as  I  understood,  was  general 
i^perintendent  of  the  coal  companv. 

Q.  And  where  was  his  place  of  business? — A.  In  Wilkes-Barre. 

Q.  How  far  is  that  from  Scranton? — ^A.  About  20  miles. 

Q.  You  went  to  see  Warriner,  did  you  not,  in  behalf  of  Packer 
No.  3? — ^A.  For  the  purpose  of  endeavoring  to  secure  Packer  No.  8. 

Q.  At  that  time  you  and  one  of  the  Joneses  and  some  other  gentle- 
men were  about  to  organize  a  corporation  to  handle  that  property  ? — 
A.  If  we  secured  that  lease  we  expected  to  organize  a  company  to 
wash  the  dump. 

Q.  Do  you  remember  the  capital  stock  of  the  corporation? — ^A.  I 
think  it  was  to  be  $25,000. 

Q.  Was  any  of  it  to  be  paid  in? — A.  The  money  for  that  purpase 
was  to  be  obtained 

Q.  Just  answer  my  question. — A.  I  could  not  tell  you.  We  would 
pay  it  in  if  it  was  necessary. 

Q.  You  expected  to  get  the  money  from  Mr.  Farrell,  of  New 
York? — A.  That  was  the  arrangement. 

Q.  Mr.  Jones  had  told  you  he  could  get  it  in  that  way? — ^A.  I 
think  I  had  seen  Mr.  Farrell  myself.  I  know  I  did  see  him  before 
the  matter  was  consummated. 

Q.  At  the  time  you  planned  this  it  was  not  the  purpose  of  the 
stockholders  or  organizers  of  this  company  to  put  up  any  money? — 
A.  We  would  not  put  up  any  money  unless  we  had  to. 

Q.  Well,  what  did  Mr.  Warriner  tell  you? — A.  About  leasing  that 
property  ? 

Q.  Yes. — A.  He  said  he  thought  the  company  would  be  willing  to 
lease  the  property. 

Q.  He  tola  you  on  what  terms? — A.  He  spoke  of  the  terms. 
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Q.  And  you  went  back  and  reported  to  your  associates,  did  you 
fiot? — ^A.  I  did. 

Q.  And  then  you  had  a  conference  with  Mr,  Farrell,  of  New 
York? — ^A.  I  think  this  conference  with  Mr.  Farrell  occurred  after 
that;  yes. 

Q.  In  which  he  agreed  to  put  up  all  the  money  necessary  to  operate 
the  dump? — ^A.  To  put  up  enough  to  build  the  washery. 

Q.  To  put  up  $25,000?— A.  Yes;  fully  that. 

Q.  Ana  he  was  to  ^t  a  certain  per  cent  of  the  profits,  besides  his 
interest  and  his  principal  back  ? — ^A.  He  was  to  get  a  quarter  of  the 
profits,  and  be  secured  by  a  mortgage  upon  the  Tease  and  the  prop- 
erty, the  washery,  whatever  it  was. 

Q.  For  his  principal  and  interest? — ^A.  Yes;  for  his  principal  and 
interest,  and  to  get  back  the  principal  and  interest  at  so  much  a  ton. 

Q.  What  interest  were  you  to  have  in  the  profits? — ^A.  The  in- 
terests were  divided  aroimd.  Mr.  Bell  and  Mr.  Petersen  were  invited 
in.    They  were  associated  together  in  other  matters,  and  they  were 

S'ven  a  certain  interest.  Mr.  Jones  told  me  he  was  obli^ted  to  Mr. 
ellbut  to  a  certain  extent  and  also  to  Mr.  Howell  Harris,  and  they 
were  given  certain  interests,  and  after  deducting  those  interests  what 
was  left  was  divided  between  Mr.  Jones  and  myself. 

Q.  How  much  was  that? — A.  I  do  not  know  whether  I  can  re- 
member the  different  things.  I  think  25  or  26  per  cent;  that  is  to 
say,  Mr.  Jones  and  I  were  to  get  a  quarter  of  what  the  company  got. 

Q.  Was  not  the  stock  to  be  divided  equally  between  you  and  seven 
or  eight  other  gentlemen  ? — ^A.  Oh,  no. 

Q.  Anyway,  you  and  Mr.  Jones  were  to  get  a  fourth  or  a  little 
over  a  fourth? — ^A.  Not  a  fourth  of  the  profits  of  actually  washing 
the  dump,  because  a  quarter  of  that  was  to  go  to  Mr.  Farrell. 

Q.  You  were  to  get  a  fourth  of  the  balance? — ^A.  About  a  fourth 
of  the  balance ;  yes. 

Q.  Why  were  you  to  have  any  interest  in  that  stock? — A.  Why 
not  ? 

Q.  Well,  why  not,  after  you  had  gone  to  see  Mr.  Warriner ;  is  that 
your  idea? — A.  I  see  no  reason  why,  after  organizing  that  company, 
that  enterprise,  I  was  not  entitled  to  a  share.  It  would  be  very 
strangeif  I  did  not  have  a  share. 

Q,  Why? — A.  Because  I  was  instrumental,  in  part,  in  organizing 
the  company,  getting  it  up:  It  was  in  part  my  scheme  and  part 
Mr.  Jones's. 

Q.  And  instrumental  in  acquiring  the  property  ? — A.  To  a  certain 
extent:  yes. 

Q.  Was  it  not  entirelv  due  to  you  that  you  acquired  this  property 
from  Mr;  Warriner  ? — ^A.  I  do  not  think  so. 

Q.  Did  anybody  else  than  you  see  Mr.  Warriner? — A.  No;  I  saw 
Mr.  Warriner,  but  the  property  was  not  obtained  alone  from  Mr. 
Warriner. 

Q.  Who  else  did  it  come  from? — A.  The  main  thing  had  to  be  ar- 
ranged with  the  Girard  estate. 

Q.  Who  arranged  that? — A.  I  endeavored  to,  and  did  in  part  with 
my  nephew. 

Q.  And  you  did  all  that  was  done  in  reference  to  acquiring  the 
property,  both  from  Mr.  Warriner,  of  the  Lehigh  Valley,  and  the 


1306  IMPEACHMENT  OF  ROBEBT   W.   ABCHBALD. 

Girard  estate? — A.  I  did,  except  so  far  as  an  application  was  jointly 
made  by  myself  and  my  associates  to  the  Girard  estate. 

Q.  Ajid  who  made  it  t — A.  I  drew  up  that  form. 

Q.  And  all  of  you  signed  it  ? — ^A.  They  all  signed  it. 

Q.  So  all  that  anybody,  except  yourself,  did  with  reference  to 
getting  this  property  from  the  Lehigh  Co.  was  simply  your  asso- 
ciates signing  the  application  which  you  had  drawn  after  you  had 
been  to  see  the  Girard  estate  and  after  you  had  seen  the  Lehigh  Valley 
people? — A.  The  application  was  made  to  the  Girard  estate 

Q.  Answer  my  question. — ^A.  I  do  not  think  I  can. 

Mr.  Manager  Sterling.  Let  the  question  be  read. 

The  Reporter  read  the  question. 

The  Witness.  All  that  was  done  in  regard  to  the  acquisition  of  it 
directly  was  done  by  me. 

Q.  By  Mr.  Manager  Sterling.)  And  it  was  as  a  considera.tion 
for  your  services  in  getting  this  property  from  the  Lehigh  people 
that  they  gave  you  a  one-half  interest  in  one- fourth  of  the  profits  i — 
A.  That  is  not  so. 

Q.  Well,  what  other  reason  was  there? — A.  The  matter  was  ar- 
ranged between  Mr.  Jones  and  me,  and  it  was  Mr.  Jones  and  myself 
that  determined  what  interest  Mr.  Petersen  and  Mr.  Bell  should 
have  and  what  interest  should  be  given  to  Mr.  Hellbut  and  Mr. 
Howell  Harris. 

Q.  Then  I  will  put  it  this  way :  You  kept  such  interest  as  you  did 
keep,  and  it  was  conceded  to  you  by  Mr.  Jones,  by  reason  of  the  fact 
that  you  had  seen  Mr.  Warriner  about  getting  the  Lehigh  Valley 
Co.'s  interest  ? — A.  That  is  not  so  either. 

Q.  What  is  your  idea  about  it?— A.  Mr.  Jones  and  I  talked,  of 
course,  about  the  organization  of  this  concern  and  the  obtaining  of 
the  dump,  and  we  had  to  make  a  practicable  concern.  We  had  to 
have  somebody  to  operate.it,  like  Mr.  Petersen,  and  somebody  who 
could  assist  in  the  organization  and  in  the  carrying  on,  like  Mr. 
Bell;  so  we  arranged  with  them  to  come  into  the  company,  so  that 
we  might  have  a  suitable  organization. 

Q.  You  gave  them  an  interest  because  you  would  have  somebody 
in  the  company  who  could  operate  it? — ^A.  Yes. 

Q.  You  got  into  it  because  they  wanted  somebody  who  could  go 
to  the  railroad  companies.  Now,  is  not  that  the  long  and  short  of 
it? — A.  No:  it  is  not.  I  did  not  get  into  it;  they  are  the  ones  that 
got  in. 

Q.  Anyhow,  you  did  perform  that  part  of  the  service. — A.  I 
certainly  did. 

Q.  You  never  did  put  up  any  money,  did  you? — ^A.  The  matter 
has  never  been  disposed  of. 

Q.  Why  did  you  not  finally  close  up  that  deal,  Judge? — A.  Be- 
cause the  Girard  estate  had  never  arranged  for  the  lease — the  renewal 
of  the  lease — which  expires  this  year.  They  were  not  willing,  I  am 
informed,  to  make  any  arrangement  with  anyone  outside  until  that 
had  been  determined. 

Q.  Let  us  go  to  the  Warnke  case.  As  I  understand  it^  Mr. 
Warnke  was  operating  a  dump  under  a  lease  from  some  railroad 
company.  What  railroad  company  was  that? — A.  He  was  not  op- 
erating "a  dump 
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Q.  He  had  been A.  (C!ontinuing.)  From  any  railroad,  as  I 

remember  it. 

Q.  He  had  been.  What  dump  had  he  been  operating? — A.  I  can 
tell  you  only  in  the  vaguest  way,  because  I  have  never  seen  the 
property,  and  only  know  what  he  said.  I  will  give  you  what  he 
said. 

Q.  Well,  put  it  in  that  way,  Judge;  just  so  I  have  your  informa- 
tion on  the  subject. — A.  I  understood  from  him  that  about  two 
y^ears  before  that  he  had  been  operating  under  a  lease.  I  think  that 
lease  was  to  a  man  by  the  name  of  Baer  Snyder,  and  that  he  had 
taken  an  assignment  from  this  party,  and,  among  other  things,  that 
included  underground  workings  and  also  a  washery. 

Q.  But  the  lease  was  made  by  the  Philadelphia  &  Reading  Coal 
&  Iron  Co.,  was  it  not? — A.  To  whom? 

Q.  To  the  gentleman  who  assigned  it  to  Mr.  Warnke. — A.  I  do 
not  know.  I  know  that  ultimately  the  Philadelphia  &  Reading 
Coal  &  Iron  Co.  had  control  of  the  situation. 

Q.  And  that  company  is  a  subsidiary  of  the  Philadelphia  &  Read- 
ing Railroad  Co.  ? — A.  I  have  always  understood  so. 

Q.  There  is  another  company  by  the  name  of  the  Reading  Co., 
which  owns  all  the  stock  of  Doth  or  those  corporations? — A.  I  know 
notJiing  about  that. 

Q.  Whom  did  you  go  to  in  the  interest  of  Warnke? — A.  I  went 
to  Mr.  Richards. 

Q.  Who  is  Mr.  Richards? — A.  Mr.  Richards,  I  think,  is  general 
manager  or  vice  president  or  something  or  other  of  the  Philadelphia 
&  Reading  Coal  &  Iron  Co.,  he  having  charge  of  their  operations 
in  Schuylkill  County. 

Q.  And  you  went  to  him  because  Mr.  Warnke  had  been  operating 
under  a  lease  which  had  been  made  and  which  had  been  assigned  to 
Mr.  Warnke? — A.  Yes. 

Q.  By  the  original  lessee? — ^A.  Yes. 

Q.  Where  did  Mr.  Richards  live?— A.  At  Pottsville,  Pa. 

Q.  That  was  80  miles  from  Scranton? — ^A.  About  that. 

Q.  And  you  went  up  there  to  see  him  after  you  had  made  an  ap- 
pointment with  him  over  the  phone  or  by  letter? — ^A.  I  went  pri- 
marily to  Pottsville  to  see  my  nephew  with  regard  to  the  leasing  of 
Packer  No.  3,  and  in  that  connection  I  arranged  with  Mr.  Richards 
to  see  him  upon  that  visit. 

Q.  On  the  day  when  you  went  to  Pottsville,  80  miles  from  Scran- 
ton, you  had  two  coal-dump  deals  on  hand,  had  you? — A.  If  you 
want  to  put  it  that  way — oh,  no;  I  did  not  have  any  coal-dump  deal 
with  Ricnards. 

Q.  It  related  to  Packer  No.  3,  did  it  not?— A.  With  Mr.  Richards? 

Q.  No;  with  your  nephew. — A.  Yes;  that.  But  I  did  not  have  two 
culm-dump  deals  on  my  hands. 

Q.  What  was  the  character  of  the  transaction  with  Mr.  Richards  ? 
It  related  to  a  culm  dump,  did  it  not? — A.  Simply  to  see  whether 
he  would  not  reconsider  the  decision  he  had  made  with  regard  to 
Warnke. 

Q.  It  was  with  reference  to  a  culm  dump,  was  it  not? — A.  Yes. 

Q.  And  Mr.  Warnke  told  you  if  you  did  not  succeed  in  getting  him 
to  continue  the  lease  to  see  of  you  could  get  the  Lincoln  dump? — 
A.  Yes. 
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Q.  And  Mr.  Bichards  told  you  he  would  not  reconsider? — A.  Yes. 

Q.  And  they  had  given  their  final  answer  to  Wamke? — A.  He 
brought  a  bunch  of  papers;  quite  a  bundle  of  papers 

Q.  Just  answer  my  question,  please. — A.  Yes.    You  are  right. 

Q,  Then  you  went  home  and  told  Mr.  Wamke  the  result  of  your 
trip? — ^A.  Yes. 

Q.  And  suggested  to  him  that  you  could  get  him  a  dump  belonging 
to  the  Lacoe  &  Shiffer  Co.  on  the  Delaware  &  Hudson? — A.  rio; 
absolutely  not.  There  is  not  a  particle  of  fact  in  either  of  those  state- 
ments. 

Q.  Did  you  not  suggest  that  to  him  at  any  time? — A.  I  did  not. 

Q.  Who  did? — A.  The  only  suggestion  that  was  made  and  the 
only  way  that  Warnke  came  in  in  connection  with  that  was  that  Mr. 
John  Henry  Jones  tried  to  sell  that  at  first  to  the  Central  Brewing 
Co.,  and  the  Central  Brewing  Co.  sent  Warnke  there  to  see  the  dump 
and  pronounce  upon  it. 

Q.  How  did  he  come  in  connection  with  you  in  regard  to  the 
matter  ? — A.  The  Central  Brewing  Co.  would  not  buy  it. 

Q.  Well,  that  had  not  anything  to  do  with  his  coming  to  you  about 
It;  how  did  he  come  to  come  to  you  about  it;  or  did  you  go  to  him? — 
A.  With  regard  to  that  fill  ? 

Q.  Yes. — ^A.  Because  I  had  these  letters  and  options  with  Mr- 
Berry  with  regard  to  it,  and  had  the  disposition  of  it  practically. 

Q.  Can  you  answer  the  question  as  to  how  you  and  W  arnke  came  to 
meet  with  reference  to  the  gravity  fill ;  did  he  come  to  you  or  did  you 
go  to  him  ? — A.  Mr.  Wamke  came  to  see  me  about  that. 

Q.  How  did  he  learn  that  you  had  it? — ^A.  Through  Mr.  John 
^enry  Jones. 

Q.  And  that  was  after  you  had  failed  to  get  the  Lincoln  dump  ? — 
A.  Well,  I  do  not  remember  whether  it  was  or  not. 

Q.  What  is  your  best  recollection  about  that? — ^A.  I  could  not  tell 
you  about  that. 

Q.  It  was  not  until  after  he  found  he  could  not  get  the  Lincoln 

dump  or  a  continuance  of  his  lease  with  the  Reading  people ^A. 

I  would  not  be  sure  of  that. 

Q.  That  he  undertook  to  buy  the  Lacoe  &  Shiffer  dump,  was  it? — 
A.  I  would  not  be  sure  about  that.    It  may  be  so. 

Q.  Anyhow,  he  bought  the  Lacoe  &  Shiffer  dump  ? — A.  No ;  he  did 
not. 

Q.  Well,  his  company,  the  Premier  Coal  Co.? — A.  The  company 
which  was  organized.  He  got  Mr.  Swingle  and  his  brother-in-law, 
and  Mr. 

Q.  Judge,  the  Premier  Coal  Co.  bought  it  ? — A.  The  Premier  Coal 
Co.  bought  the  fill. 

Q.  And  Mr.  Wamke  carried  on  the  negotiations  with  you? — ^A. 
He  did  not. 

Q.  Did  he  not  come  to  see  you  about  it? — ^A.  He  did. 

Q.  What  was  said  and  done? — A.  He  suggested  that  he  would  like 
to  buy  that  dump.  He  knew  what  the  price  was,  as  stated ;  I  think  at 
that  time  Mr.  Berry  had  offered  to  dispose  of  the  diunp  for  $6,000- 
cash.  Mr.  Wamke  could  not  raise  that  amount.  He  had  $2,000.  He 
wanted  to  make  an  arrangement  by  which  the  $2,000  would  be- 
accepted  and  the  balance  paid  by  a  royalty  arrangement. 
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Q,  Why  did  he  come  to  you  in  regard  to  it? — ^A.  As  I  say,  he  knew 
that  I  had  the  arrangement  with  Mr.  Berry  in  regard  to  the  dispo- 
sition of  it. 

Q.  Is  it  not  true  that  at  that  time  your  option  from  Mr.  Berry 
had  expired? — A.  The  written  option,  yes;  but  not  the  verbal  ar- 
rangement with  him. 

Q.  You  remember  Mr.  Berry  testified  the  other  day  that  at  that 
time  the  option  had  expired  ? — ^A.  I  heard  his  testimony. 

Q.  Was  not  that  true? — ^A.  It  is  not  true.  I  made  the  arrange- 
ment finally  by  which  the  parties  were  brought  together. 

Q.  Yes,  finally ;  but  under  your  option  agreement  with  Mr.  Berry, 
who  had  the  matter  in  charge,  they  were  not  bound  to  let  you  have  it 
at  that  time? — A.  That  is  very  true, 

Q.  That  is  true? — A.  Yes;  that  is  very  true. 

Q.  Anyhow,  they  bought  this  Lacoe-Sniffer  dump? — A.  Yes;  the 
Premier  Coal  Co.  did. 

Q.  And  after  that  they  gave  you  a  note  for  $510;  after  you  had 
been  up  to  see  Mr.  Richards  at  JPottsville  and  after  you  had  talked 
with  Mr.  Wamke  about  the  gravity  fill,  then  it  was  they  gave  you 
this  note  for  $510,  was  it  not  ? — A.  In  matter  of  time,  yes ;  but  there 
was  no  connection  at  all  between  them. 

Q.  I  am  not  asking  you  about  that. — A.  But  you  put  that  in  your 
question,  and  I  do  not  propose  to  answer  the  question  that  way. 

Q.  Well,  we  will  see.  Was  it  after  you  had  been  to  Pottsville 
to  see  Mr.  Richards,  and  after  your  transaction  with  Mr.  Warnke 
in  reference  to  the  Lacoe  &  Shiflfer  dump,  called  the  old  gravity  fill, 
that  they  gave  you  this  note  ? — ^A.  In  the  matter  of  time,  yes. 

Q.  Tliat  is  all  the  question  relates  to — ^the  matter  of  time. — A.  I 
do  not  so  understand  the  question. 

Q.  And  you  went  to  the  office  to  get  the  note? — A.  The  note  was 
sent  to  me  at  my  office. 

Q.  Why  did  you  go  to  get  it? — A.  The  note,  when  first  drawn,  was 
not  correctly  drawn.  It  was  drawn  to  my  order  instead  of  the  order 
of  the  parties  that  were  to  indorse  it. 

Q.  You  mean  the  note  was  made  payable  to  you  or  order? — A.  It 
was  made  payable  to  my  order.    It  did  not  have  their  indorsement. 

Q.  They  signed  it,  did  they  not? — A.  They  signed  it  after  my 
indorsement.    That  would  not  make  bankable  paper — not  with  us. 

Q.  So  you  objected  to  that  note  because  it  was  made  payable  to 
your  order? — ^A.  Yes;  because  it  was  not  made  properly. 

Q.  Legally  it  was  a  good  note? — ^A.  Legally  it  was  a  good  note, 
yes;  but  it  made  me  the  first  indorser  instead  of  them  being  ahead 
of  me  on  the  note. 

Q.  So  you  had  it  made  out  to  the  company  and  signed  by  them  ? — 
A.  I  had  it  made  out  to  these  individuals  of  the  company  who  were 
to  be  the  indorsers. 

Q.  And  signed  by  them  ? — A.  And  they  indorsed  it. 

Q*  Then  you  indorsed  it  and  got  the  money? — A.  I  negotiated  it 
at  my  bank. 

Q.  How  many  times  did  you  go  to  their  office  to  get  this  ? — A.  Once. 

Q.  Did  you  not  go  twice  ? — ^A.  I  do  not  think  1  did. 

Q.  Did  you  not  ask  for  the  money  the  first  time  ? — ^A.  No ;  I  had  a 
talk  over  the  telephone  and  it  was  arranged  that  they  would  give  a 
note. 
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Q.  Do  you  remember  the  testimony  of  Mr.  Easer? — ^A.  I  do  not 
remember  the  testimony  of  Mr.  Kiser. 

Q.  Do  you  think  he  is  mistaken  about  your  having  come  there 
twice? — A.  I  will  not  pronounce  judgment  upon  whether  he  is  mis- 
taken or  not. 

Q.  You  did  not  invest  any  money  in  any  of  these  schemes,  did 
you? — ^A.  I  do  not  know  what  schemes  you  refer  to. 

Q.  I  will  say  the  old  gravity  fill.  Did  you  have  any  investment  in 
that? — ^A.  I  invested  no  money  in  that. 

Q.  You  did  not  have  to  put  up  any  money  with  Mr.  Berry  in  order 
to  get  the  option? — ^A.  I  did  not. 

Q.  And  he  simplv  gave  you  a  certain  length  of  time  within  which 
you  could  say  whether  you  would  take  it  or  not? — A.  He  gave  me  an 
option,  which  has  been  put  in  evidence. 

Q.  And  if  vou  could  sell  it  at  a  profit  within  that  time  you  would 
take  it^  and  if  not  you  did  not  intend  to  take  it  ? — ^A.  That  is  right 

Q.  In  any  of  these  transactions  did  you  engage  in  a  contract 
whereby  you  were  bound  to  pay  any  money? — ^A.  I  do  not  know  that 
I  did.  I  certainly  would  have  to  pay  money  to  secure  the  rights  of 
the  Hillside  Coal  &  Iron  Co.  in  the  Katydid  dump,  and  also  to  Mr. 
Robertson,  to  get  anything  out  of  it. 

Q.  Not  until  after  you  had  sold  it? — A.  Not  until  after  we  had 
sold  the  property. 

Q.  And  not  until  after  you  had  found  a  buyer  did  you  expect  to 
put  any  money? — A.  We  hoped  to  find  a  buyer. 

Q.  And  thought  you  had  found  one? — ^A.  We  did. 

Q.  What  is  your  financial  condition? — ^A.  I  have  been  a  judge  for 
28  years  and  my  financial  condition  is  not  the  best. 

Q.  Have  you  property  outside  of  your  home  property  in  Scran- 
ton? — ^A.  I  have  not.  Oh,  I  have  some  little  property  outside  of 
that. 

Q.  You  testified  yesterday  about  the  correspondence  you  had  with 
Mr.  Helm  Bruce? — ^A.  Yes,  sir. 

Q.  I  wish  you  would  state  briefly  what  it  was  that  inspired  you 
to  write  the  first  letter  to  Mr.  Helm  Bruce. — A.  As  I  explained  here 
yesterday,  the  first  letter  was  written  when  I  was  formulating  a  dis- 
senting opinion.  May  I  have  mv  papers  there?  [After  examination 
of  papers.]  The  consultation  of  tne  Commerce  Court  with  regard  to 
that  case  I  find  entered  on  my  notes.  I  keep  notebooks  of  argu- 
ments. I  also  keep  a  memorandum  of  the  way  cases  are  to  be  deci^d. 
I  hold  in  my  hands  the  notes  of  that  case.  At  our  consultation  on 
that  case  on  the  27th  of  May,  1911,  a  conclusion  was  reached  in 
favor  of  the  defendant.  Judge  Knapp  was  to  write  the  opinion,  and 
I  expressed  a  dissent.  I  addressed  myself  to  formulating  a  dissent 
and  wrote  up  a  dissenting  opinion,  as  the  manuscript  of  the  opinion 
which  I  have  here  in  my  hand  will  show.  That  was  done  in  Septem- 
ber following.  It  was  while  I  was  examining  the  case  for  the  pur- 
pose of  expressing  my  dissenting  opinion  that  I  wrote  to  Mr.  Helm 
Bruce  with  regard  to  Mr.  Compton's  testimony. 

Q.  Asking  him  to  make  the  explanation? — ^A.  Yes. 

Q.  Which  he  did  by  way  of  a  letter? — ^A.  Yes. 

Q.  Now,  as  I  understand  it,  you  did  not  send  a  copy  of  that  letter 
to  any  of  the  counsel  on  the  other  side  of  the  case? — ^A.  No ;  I  did  not. 
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Q*  And  you  did  not  converse  with  any  of  the  other  members  of  the 
court  about  it? — ^A.  I  did  not. 

Q.  Did  it  not  occur  to  you,  Judge,  that  it  would  be  appropriate  for 
you  to  send  to  counsel  on  the  other  side  of  the  case  a  copy  of  the 
letter  jrou  sent  to  Mr.  Bruce? — A.  As  I  say,  I  was  writing  a  dissent- 
ing opinion.  It  did  not  call  for  any  argument,  and  was  only  what 
you  might  say  a  very  inconsiderable  matter  in  the  course  of  the  case. 

Q.  Just  answer  my  question;  did  it  occur  to  you ^A.  Please 

have  it  read. 

Q.  Did  it  occur  to  you  that  it  would  be  appropriate  for  you  to 
send  copies  to  counsel  for  the  other  side? — ^A.  It  did  not,  or  I  would 
have  written  them. 

Q.  You  got  an  answer  from  Mr.  Bruce  ? — ^A.  I  did. 

Q.  Which  sustained  your  views  on  the  point? — A.  Yes. 

Q.  Then  you  wrote  him  again  ? — ^A.  Yes. 

Q.  On  August  26?  What  inspired  that  letter? — ^A.  On  what 
date? 

Q.  August  26. — A.  I  do  not  remember  any  letter  of  that  date. 

Q.  I  will  read  it: 

August  20,  1911. 

Mr  Dear  Mr.  Bruce  :  I  thank  you  for  your  letter  of  August  24  with  reference 
to  Mr.  Conipton^  testimony,  about  which  I  wrote  you. 

You  are  not  disputing  that  letter? — A.  No. 

Q.  And  then  you  got  another  letter,  did  you  not,  and  after  that, 
on  January  10,  you  wrote  to  Mr.  Bruce  again?— A.  Yes. 

Q.  And  you  wrote  from  Indian  River,  Fla.,  did  you  not? — A.  Yes. 

Q.  What  inspired  that  letter?  You  had  already  acknowledged 
receipt  of  Mr.  Bruce's  letter? — ^A.  That  was  to  meet  a  question  which 
had  been  raised  by  Judge  Mack  with  regard  to  the  disposition  of  that 
case.  When  we  met  together  in  October — when  the  Commerce  Court 
met  together  in  October — ^we  had  a  further  consultation  over  the 
case,  and  according  to  my  memorandum  here  that  occurred  on  Octo- 
ber 21,  and  upon  that  we  reversed  the  former  conclusion  of  the  court 
and  were  all  agreed  that  the  plaintiff  was  entitled  to  a  decree,  except 
Judge  Mack.  The  case  was  then  decided,  virtually  decided,  so  far 
as  our  consultation  was  concerned,  so  far  as  the  agreement  of  the 
court  was  concerned,  upon  that  date.  It  was  on  January  10  I  wrote 
this  letter,  after  our  consultation,  which  was  purely  a  matter  of 
settling  the  form  of  the  opinion. 

Q.  So,  when  you  wrote  the  first  letter  you  were  en^aeed  in  writing 
ft  dissenting  opmion?    Do  I  understand  jou  correctly  ?— A.  Yes,  sir. 

Q.  And  afterwards  the  court  reversed  itself  and  came  to  your  view 
of  the  case  ? — A.  All  except  Judge  Mack. 

Q.  Did  the  argument  which  you  adduced  by  reason  of  your  corre- 
spondence with  Mr.  Bruce  have  anything  to  do  with  changing  tiie 
minds  of  the  other  judges? — A.  It  was  not  communicated  to  tnem, 
and  so  it  could  not  have  had  any  effect. 

Q.  No,  the  letter  was  not  communicated  to  them;  but  did  you 
present  to  the  court  the  facts  which  you  had  gotten  through  the 
letter? — A.  I  do  not  remember  that  I  did. 

Q.  Did  you  not  make  use  of  the  information  you  got? — A.  Not  at 
all. 

81525—8.  Doc.  1340, 62-3,  vol  2 -14 
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Q.  In  the  consideration  of  the  case  ? — ^A.  If  I  could 

Q.  Just  answer  the  question. — A.  No. 

Q.  Anyhow,  the  court  afterwards  came  to  your  view  of  the  case? — 
A.  Yes. 

Mr.  PoMERENE.  I  submit  the  following  question. 

The  PREsroENT  pro  tempore.  The  Senator  from  Ohio  submits  a 
question.    It  wiU  be  read. 

The  Secretary  read  as  follows : 

Do  you  regard  it  as  good  practice  to  communicate  with  counsel  on  one  side 
of  a  case  either  on  an  Issue  of  fact  or  of  law  without  advising  opposing  counsel? 

The  WrPNESS.  I  certainly  do  not.  That  has  not  been  my  practice. 
I  would  not  defend  or  attempt  to  defend  any  such  practice  as  that. 

Mr.  Jones.  I  desire  to  submit  two  questions. 

The  PREsroENT  pro  tempore.  The  Senator  from  Washington  sub- 
mits two  questions  to  be  propounded  to  the  witness,  which  will  be  so 
propounded  in  the  order  in  which  they  are  numbered. 

The  Secretary  read  as  follows : 

You  expected  to  submit  your  dissenting  opinion  to  the  other  members  of  the 
court,  did  you  not? 

The  Witness.  I  did  submit  my  opinion.  I  sent  it  in  advance  to 
the  other  judges,  a  copy  to  each  one,  prior  to  our  coming  together  in 
October,  following  the  date  of  the  opmion. 

The  Secretary  read  as  follows: 

If  you  nnswer  that  you  did,  did  it  not  occur  to  you  that  you  should  show 
your  associates  the  letters  you  had  received;  and  if  not,  why  not? 

The  Witness.  There  was  only  one  letter  that  had  been  received  at 
that  time  with  regard  to  what  is  really  a  very  inconsiderable  part  of 
the  opinion,  and,  as  the  opinion  itself  shows,  what  is  stated  in  Mr. 
Bruce's  letter  with  regard  to  Mr.  Compton's  testimony  does  not  enter 
into  the  decision  of  the  case  at  all,  because  it  is  assumed  in  the 
opinion  that,  contrary  to  what  is  stated  in  Mr.  Bruce's  letter,  the 
statement  of  Mr.  Compton,  the  witness,  was  exactly  the  other  way. 
I  could  show  that  in  two  minutes  by  this  opinion  itself.  And  that 
part  of  the  opinion  was  written  by  Judge  Knapp. 

Q.  Now  you  are  speaking  of  the  first  letter,  with  reference  to 
Compton's  testimony? — ^A.  Yes. 

Q.  But  you  have  not  stated,  Judge,  what  inspired  the  second  letter 
to  Helm  Bruce. — A.  The  ideas  that  had  been  advanced  by  Judge 
Mack  in  consultation  in  regard  to  the  question  of  variations  from 
what  was  known  as  the  Cooley  award  I  would  very  much  like  to  go 
into,  if  the  Senate  had  patience  to  listen. 

Q.  I  just  want  the  facts  in  the  case.  Did  you  send  a  copy  of  that 
second  letter  to  Mr.  Bruce  to  counsel  on  the  other  side  of  the  case? — 
A.  I  did  not. 

Q.  Did  it  occur  to  you  that  it  would  be  a  very  proper  thing  for 
you  to  do  at  that  time  t — ^A.  No,  or  I  would  have  done  it. 

Q.  Judge,  you  say  it  is  not  your  practice  to  write  counsel  on  one 
side  without  giving  notice  to  the  other.  Why  did  you  make  an  ex- 
ception in  this  case,  if  that  has  been  your  general  practice? — A.  We 
were  simply  at  that  time  engaged  in  settling  the  form  of  the  opinion. 
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We  had* decided  how  we  would  dispose  of  the  case,  and  it  was  simply 
with  regard  to  this  incidental  matter  in  the  course  of  the  opinion. 

Q.  Judge,  in  reply  to  that  second  letter  you  got  an  additional 
argument  from  Helm  Bruce,  did  you  not  ? — A.  I  got  a  letter. 

Q.  And  it  consisted  of  two  pages  and  a  half  of  finely  printed  mat- 
ter in  the  proceedings  of  the  Senate.  That  is  what  you  got  in 
reply  ? — ^A.  Yes ;  I  believe  it  does. 

Q.  And  it  is  an  argument  in  the  case,  is  it  not! — A.  It  is  an  argu- 
ment. 

Q.  Did  you  submit  a  copy  of  that  to  the  counsel  on  the  other  side, 
so  that  they  might  answer  it? — ^A.  I  have  already  said  not. 

Q.  Then,  after  you  had  received  that,  you  wrote: 

My  Dear  Mr.  Bruce  :  I  thank  yoii  for  your  letter  and  Its  kind  appreciation  of 
the  opinion  of  the  court  in  the  New  Orleans  Board  of  Trade  case ;  but  you  fail 
to  take  credit  for  the  very  important  part  which  you  played  in  the  result 
Frankly,  the  case  was  won  on  your  argument  and  brief.  Your  oral  argument 
was  one  of  the  best  that  we  have  heard,  and  your  brief  was  an  absolute  demon- 
stration  of  the  errors  committed  by  the  commission  and  complete  at  every  point. 
You  can  not  fall  to  note  how  closely  the  opinion  follows  and  reflects  what  is 
there  said. 

Now,  Judge,  do  you  not  think  that  this  correspondence  that  you 
had  with  Bruce  had  its  effect  upon  your  mind  and  consequently  upon 
the  court,  and  that  it  was  absolutely  unfair  to  the  other  side  of  the 
case  for  you  to  carry  on  that  correspondence  in  the  way  you  did  ? — 
A.  I  certainly  do  not.    What  is  spoken  of  in  that  letter 

Q.  That  is  all  I  asked  for;  just  that. — ^A.  You  have  read  the  letter 
and  vou  have  endeavored  to  put  into  the  question  you  put  things  that 
the  letter  does  not  apply  to  at  all.  That  letter  you  have  last  read 
has  nothing  to  do  with  this  letter  of  January  10.    It  refers 

Q.  I  read  the  letter  correctly  so  far  as  I  read  it,  did  I  not? — A. 
You  read  it  correctly;  yes. 

Mr.  Culberson.  Mr.  President,  I  send  a  question  to  the  desk. 

The  President  pro  tempore.  The  Senator  from  Texas  propounds 
an  inquiry,  which  will  be  read  by  the  Secretary. 

The  Secretarv  read  as  follows: 

In  one  of  the  letters  to  Mr.  Bruce  yon  referred  to  a  proposed  conference  with 
him  in  which  yon  would  explain  to  him  the  causes  of  delay  in  deciding  the  case. 
What  was  the  i)ropo8ed  explanation? 

The  Witness.  That  is,  why  was  the  case  delayed  the  way  it  was? 
Do  I  understand  that  that  is  the  question? 
Mr.  CuIvBerson.  Let  the  question  be  read  again,  Mr.  President. 
The  Witness.  I  want  to  understand  the  question. 
The  President  pro  tempore.  The  question  will  be  again  read. 
The  Secretary  read  as  follows: 

In  one  of  the  letters  to  Mr.  Rruco  you  reforrcHl  to  a  proposed  conference  with 
him  in  whicli  you  would  explain  to  him  the  causes  of  delay  in  deciding  the  case. 
Wliat  was  the  proposed  explanation? 

Mr.  Culberson.  Tf  I  may  do  so,  I  will  ask  that  that  letter  be  read 
in  this  connection. 

Mr.  Worthington.  That  is  what  I  was  goinfi[  to  suggest. 

Mr.  Manager  Sterling.  Which  letter  is  that! 

Mr.  Worthington.  The  letter  that  Judge  Archbald  wrote,  on 
page  624. 
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^^  • 

The  President  pro  tempore.  That  letter  hns  already  been  read. 
Mr.  WoRTHiNGTON.  The  first  part  of  it  was  read,  and  the  part  to 
which  the  Senator  refers  is  the  second  paragraph. 
Mr.  Manager  Sterling.  I  suggest  that  the  whole  letter  be  read. 
The  President  pro  tempore.  The  whole  letter  will  be  read. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  61.  R.  W.  ArcbtMild,  Judge,  United  States  Commerce  Court, 
Washington.     Scranton,  Fa.,  March  8,  1912. 

Mr.  Culberson.  That  was  not  the  letter.  I  wish  to  have  the  letter 
to  Mr.  Bruce  read. 

Mr.  Manager  Sterling.  It  is  a  long  letter. 

Mr.  CxTLBERSON.  It  is  the  letter  from  Judge  Archbald  to  Mr.  Bruce 
in  which  he  says  that  he  proposes  to  have  a  conference  with  him  and 
give  him  an  account  of  the  delay  in  the  decision  of  the  case  pending 
before  the  Commerce  Court. 

The  PREsroENT  pro  tempore.  The  letter  will  be  identified  and  then 
read. 

Mr.  WoRTHiNGTON.  This  is  the  letter. 

Mr.  Culberson.  That  is  all  right,  then. 

Mr.  WORTHINGTON.  It  is  the  letter.  The  misunderstanding  arises 
from  the  fact  that  there  appears  at  the  top  of  the  letter,  "R.  W. 
Archbald,  judge,  United  States  Commerce  Court,  Washington,"  and 
the  Senator  evidently  thought  it  was  not  the  letter. 

Mr.  Manager  Norris.  That  is  a  part  of  the  letterhead. 

Mr.  Culberson.  Let  the  whole  letter  then  be  read. 

The  Secretary  read  as  follows : 

SCRANTON,  Pa.,  March  8,  /P/2. 

Mr  Dear  Mb.  Bbuce  :  I  thank  you  for  your  letter  and  its  kind  appreciation  of 
the  opinion  of  the  court  in  the  New  Orleans  Board  of  Trade  case;  but  you  faU 
to  take  credit  for  the  very  important  part  which  you  played  in  the  result. 
Frankly,  the  cnse  was  won  on  your  argument  and  brief.  Your  oral  argument 
was  one  of  the  best  that  we  have  heard,  and  your  brief  was  an  absolute  demon- 
stration of  the  errors  committed  by  the  commission  and  complete  at  every  point. 
You  can  not  fail  to  note  how  closely  the  opinion  follows  and  reflects  what  is 
there  said. 

As  for  myself,  I  am  only  entitled  at  the  most  to  a  part  of  the  opinion  as  filed. 
A  considerable  portion  of  it,  if  not  Indeed  the  best,  is  from  the  hand  of  another 
member  of  the  court,  and  it  is  probably  there  that  you  find  the  enunciation  of 
principles  which  you  particular!/  commend.  I  regret  exceedingly  the  delay 
which  has  occurred  in  this  case;  but  some  time,  when  I  have  the  pleasure  of 
seeing  you  again,  I  will  endeavor  to  explain  how  it  came  about. 
Very  truly,  yours, 

R.  W.  Archbald. 

Mr.  Culberson.  That  is  what  I  want  an  explanation  of. 

The  Witness.  I  did  not  intend  in  that  letter  to  suggest  that  there 
would  be  a  proposed  conference,  using  that  term.  I  expected  and 
hoped  some  time  in  the  future  to  meet  him  and  then  I  would  en- 
deavor to  explain  the  delay  which  had  occurred  in  filing  that  opin- 
ion, which  was  not  attributable  to  mvself .  The  rest  of  the  letter  was 
in  response  to  the  kind  things  he  fiad  said  about  the  opinion,  at- 
tributing it  to  my  hand,  and  I  endeavored  to  respond  in  kind  with 
reffard  to  his  brief. 

Mr.  Culberson.  I  should  like  to  have  the  question  again  asked  and 
answered. 
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The  Pbesidbnt  pbo  tempore.  The  Secretary  will  again  read  the 

question. 
Mr.  CxJiBERflON.  I  want  the  explanation  of  the  delay  which  was 

gupposed  to  have  been  made. 

Tne  Witness.  Very  well,  I  will  answer  that  direct  now,  if  I  may. 
The  delay  was  not  due  to  myself.  The  delay  was  due  to  the  en- 
deavor to  get  the  court  to  harmonize  its  views  as  nearly  as  possible, 
and  with  tne  hope  that  eventually  we  might  get  together  upon  that. 
The  case  was  virtually  decided  when  we  met  in  consultation  on 
October  21,  and,  so  far  as  I  was  concerned,  I  was  ready  to  have  an 
opinion  filed  at  that  time.  Very  shortly  after  that  time,  so  far  as 
I  was  concerned,  the  opinion  was  complete,  but  it  was  left  to  the 
president  of  the  court  to  make  some  changes,  which  it  was  sup- 
posed would  reconcile  some  differences  of  views.  Therefore  a  great 
manv  things  were  taken  out  of  my  opinion  and  some  others  were 
put  in  untu  it  arrived  at  the  form  m  which  it  was  filed,  but  none  of 
that  delay,  as  I  conceived,  was  due  to  myself. 

Mr.  Nelson.  I  submit  the  following  question. 

The  Pbesident  pro  tempore.  The  oenator  from  Minnesota  pro- 
pounds a  question  to  the  witness  which  will  be  submitted  to  him  by 
the  Secretary. 

The  Secretary  read  as  follows: 

Was  the  opinion  you  prei>ared  in  favor  of  Mr.  Bruee's  clients  in  tbe  case? 

The  Witness.  The  dissenting  opinion,  which  is  the  basis  of  the 
opinion  as  now  filed,  was  in  favor  of  Mr.  Brace's  client,  the  Louis- 
ville &  Nashville  Railroad,  and  that  was  the  decision  which  was 
finally  made. 

Mr.  Culberson.  Mr.  President,  I  wish  to  ask  another  question  in 
this  connection. 

Mr.  Manager  Steruno.  On  that  point,  that  is,  the  final  opinion  of 
the  court 

The  PREsmBNT  pro  tempore.  The  Senator  from  Texas  will  with- 
hold the  question  for  a  moment. 

Mr.  Cui-BERSON.  Certainly. 

Q.  (By  Mr.  Manager  Steruno.)  In  connection  with  this,  I  under- 
stand now  the  opinion  which  was  finally  rendered  in  the  case  was  in 
favor  of  the  railway  company  that  was  represented  by  Mr.  Bruce? — 
A.  Yes ;  that  is  true. 

Q.  And  it  supported  the  contentions  of  that  side  of  the  case  all 
through? — A.  No;  not  all  the  contentions. 

Q.  Practically ;  the  main  points  ? — ^A.  The  controlling  points ;  yes. 

The  President  pro  tempore.  The  Senator  from  Texas  propouiids 
a  question,  which  will  be  submitted  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

Did  you  think  it  proper  to  explain  privately  to  counsel  in  a  case  the  differ- 
ence between  the  members  of  the  court? 

The  Witness.  No,  I  should  not;  I  ne^er  had  met  Mr.  Bruce  with 
regard  to  the  matter  since  that  time.  I  never  have  had  the  opportu- 
nitv  to  talk  over  the  matter,  and  I  certainly  would  not  go  so  far  as 
to  betray  any  of  the  confidences  of  the  consultation  room.  I  simplv 
would  have  stated  what  I  state  here — ^that,  so  far  as  I  was  concerxLedi 
the  delay  was  not  due  to  myself. 
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Q.  {By  Mr.  Manager  Sterling.)  Judge,  the  first  opinion  prepared 
by  the  court,  agreed  to  bv  the  court  excepting  yourself,  was  against 
Muce's  client,  was  it  not? — ^A.  There  was  no  opinion  prepared. 

Q.  Well,  the  views  of  the  court? — ^A.  In  our  consultation  in  May 
the  views  of  the  court  were  against  Mr.  Bruce's  client,  the  Louisville 
&  Nashville  Railroad. 

Q.  To  whom  was  the  duty  assigned  of  writing  the  opinion? — ^A. 
Judge  Knapp. 

Q.  Did  he  write  it? — A.  He  did  not. 

Q.  But  before  it  was  written  this  correspondence  took  place? — A. 
The  first  correspondence ;  yes ;  the  letter  along  in,  I  think,  August  or 
September  of  1911. 

Q.  And  was  it  not  due  to  the  suggestions  which  you  made  and 
which  you  got  from  the  argument  and  letters  of  Mr.  Bruce  that 
caused  the  court  to  take  it  up  for  further  consideration,  which  re- 
sulted in  reversing  the  former  opinion  of  the  court  ? — ^A.  No ;  that  is 
absolutely  not  so,  for,  as  I  wanted  to  point  out  and  have  endeavored 
to  point  out,  it  is  assumed  in  the  opinion  that  exactly  what  was  con- 
tended on  the  part  of  the  Interstate  Commerce  Commission  with  re- 
gard to  Mr.  Compton's  testimony  was  the  fact. 

Q.  Have  you  the  opinion  there? — ^A.  I  have. 

Mr.  Manager  Sterling.  I  should  like  to  suggest  to  counsel  on  the 
other  side  that  the  opinion  go  right  in  the  record. 

Mr.  WoRTHiNGTON.  We  have  noted  it  to  put  it  in  evidence  when 
the  time  comes,  and  it  might  as  well  go  in  now  as  at  any  other  time. 

Mr.  Manager  Sterling.  I  suggest  that  it  be  offered  now  as  evi- 
dence. 

The  Witness.  I  should  like  to  refer  to  that  part  of  the  opinion 

Mr.  Manager  Sterling.  I  do  not  care  to  pursue  it  further.  I  want 
to  call  your  attention  to  article  6.    We  offer  the  opinion  in  evidence. 

The  PREsroENT  pro  tempore.  Is  it  to  be  read  at  this  time? 

Mr.  Manager  Sterling.  No,  sir. 

The  opinion  referred  to  is  as  follows : 

V.  S.  S.  Exhibit  100. 

United  States  Commerce  Court.  No.  4.  April  session,  1911.  I^iiisviUe  & 
Nashville  Railroad  v.  Interstate  Commerce  Commission,  respondent.  ITnited 
States,  interrening  respondent. 

On  final  hearing  on  bill,  nnswer,  and  proofs. 

For  opinion  of  Interstate  Commerce  Commission  see  17  Inter.  Com.  Com. 
Sep.,  281. 

For  opinion  of  circuit  court,  refusing  preliminary  injunction,  see  184  Fed.,  118. 

Mr.  Helm  Bruce  and  Mr.  W.  G.  Dearlng  for  petitioners. 

Mr.  W.  B.  Liamb  for  Interstate  Commerce  Commission. 

Mr.  J.  A.  Fowler,  assistant  to  the  Attorney  General,  and  Mr.  Blackburn 
Bsterllne,  special  assistant  to  the  Attorney  Genera],  for  the  United  States. 

Mr.  Alfred  P.  Thom  and  Mr.  Walker  D.  Hlnes  for  Southern  Railway. 

Mr.  Edward  Barton  for  Baltimore  &  Ohio  Southwestern  Railroad. 

Before  Enapp,  presiding  Judge,  and  Archbald,  Hunt,  Carland,  and  Mack, 
Jadges. 

[Feb.  28, 1912.3 
Abchbald,  Judge: 

A  brief  history  of  this  case  will  aid  In  understanding  the  questions  to  be 
decided.  For  a  number  of  years  prior  to  1907  the  through  rates  on  certain 
classes  of  freight  over  the  Louisville  &  Nashville  Railroad,  the  present  peti- 
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tioner,  from  New  Orleans,  La.,  to  Montgomery,  Selma,  and  Prattville,  Ala., 
were  higher  than  the  rates  oh  the  same  classes  from  New  Orleans  to  Mobile,  an 
intermediate  point,  plus  the  rates  from  Mobile  to  Montgomery  and  the  other 
places  mentioned.  The  through  rates  from  New  Orleans  to  these  places  were 
also  similarly  higher  than  the  rates  to  Pensacola  plus  the  rates  from  there  to 
the  same  destinations,  the  two  situations  in  this  respect  being  identical. 

This  somewhat  peculiar  condition  was  brought  about,  as  it  is  alleged,  by 
the  fact  that  the  rates  from  New  Orleans  to  Mobile  and  Pensacola  were  made 
lower  than  might  justly  have  been  charged,  as  well  as  lower  than  the  general 
basis  of  rates  prevailing  in  that  section  of  the  country,  because  of  the  necessity 
for  meeting  water  competition  between  these  places;  from  which  policy  it 
resulted,  as  is  to  be  gathered  from  the  record,  that  the  rail  line  of  the  petitioner 
greatly  increased  its  tonnage  and  eventually  secured  the  bulk  of  the  traffic, 
the  rail  rates  being  continued  for  a  number  of  years  after  the  water  competition 
had  practically  been  eliminated. 

Following,  however,  the  enactment  of  the  Hepburn  law  in  1906,  the  Inter- 
state Commerce  Commission,  in  an  administrative  ruling,  which  has  several 
times  been  reaffirmed,  announced  that  through  rates  in  excess  of  the  combina- 
tion of  intermediate  rates  would  be  regarded  as  prima  facie  unreasonable,  and 
that  the  burden  would  be  on  the  carrier  to  defend  them.  Subsequently  to  this, 
and  possibly  prompted  by  it,  in  June,  1007,  the  Montgomery  freight  bureau,  on 
behalf  of  the  commercial  interests  of  that  city,  filed  with  the  commission  a 
formal  complaint  against  the  railroad,  alleging  that  the  higher  through  rates 
to  Montgomery  than  the  combination  on  Mobile,  on  certain  classes  and  com- 
modities, subjecte<i  Montgomery  to  undue  prejudice  and  disadvantage  in  favor 
of  Mobile,  in  violation  of  section  3  of  the  interstate-commerce  act.  Influenced 
by  this,  no  doubt,  and  by  the  ruling  of  the  commission  referred  to,  the  railroad, 
on  August  13,  1007,  advanced  its  rates  from  New  Orleans  to  Mobile  and  Pensa- 
cola on  certain  classes  of  freight  by  varying  amounts  sufficient  In  each  case  to 
Tosike  the  new  combination  on  Mobile  and  Pensacola  correspond  with  the 
through  rate  to  Montgomery.  This  action  of  the  railroad,  coupled  with  subse- 
quent reductions  on  a  number  of  articles,  by  taking  them  out  of  their  respective 
classes  and  giving  them  special  commodity  rates,  apparently  bad  the  effect  of 
satisfying  the  commercial  interests  of  Montgomery,  and  nothing  further  seems 
to  have  been  done  in  consequence  upon  the  complaint  filed  by  the  freight  bureau 
of  that  city. 

This  did  not,  however,  satisfy  all  parties.  For  a  number  of  years  the  rates 
out  of  New  Orleans  had  been  the  subject  of  agitation  by  the  New  Orleans  Board 
of  Trade,  and  at  various  dates,  in  October  and  November,  1907,  complaints  were 
accordingly  filed  with  the  commission  by  that  body,  severally  charging  that  the 
rates  to  Mobile  and  Pensacola  as  recently  advanced  by  the  railroad,  and  the 
through  rates  to  Montgomery  and  the  points  grouped  with  or  based  thereon, 
were  unjust  and  unreasonable  in  themselves  as  well  as  in  comparison  with  the 
rates  from  Memphis,  St.  Louis,  and  Louisville.  A  restoration  of  the  rates  in 
effect  to  Mobile  and  Pensacola  prior  to  August  13,  1907,  was  thereupon  prayed, 
and  a  reduction  of  the  rates  to  Montgomery,  so  that  they  would  not  exceed  a 
combination  of  the  locals  by  way  of  these  places  as  thus  established.  The  ad- 
justment of  certain  commodity  rates  relatively  to  St.  Louis  and  Memphis  was 
also  asked  for. 

The  railroad  duly  answered  these  complaints,  denying  that  the  rates  in  force 
were  unjust  or  unreasonable,  and  setting  forth  in  detail  the  facts  and  circum- 
stances relied  on  to  justify  them.  But  after  answering  and  before  any  hear- 
ing by  the  commission  had  been  entered  upon,  the  railroad  voluntarily  estab- 
lished special  commodity  rates  on  a  number  of  articles  which  had  been  com- 
plained of,  thereby  making  the  rates  on  all  articles,  or  at  least  on  most  articles, 
from  New  Orleans  to  Montgomery  points,  as  well  as  to  Mobile  and  Pensacola, 
the  same  as  or  lower  than  the  rates  from  Memphis  and  the  other  places  named 
to  these  destinations.  This  was  the  undoubted  intention  of  petitioner  bnd  ap- 
pears to  have  been  generally  if  not  completely  carried  into  effect. 

The  three  New  Orleans  oases  were  heard  by  the  commission  together  and 
were  disposed  of  November  26,  1909,  in  a  single  reiwrt  and  order.  This  order. 
In  substance,  condemned  the  advance  in  rates  to  Mobile  and  Pensacola  on  the 
classes  involved  as  unjust  and  unreasonable;  directed  the  restoration  of  the 
rates  in  force  prior  to  August  13.  1907,  to  these  places;  declared  the  through 
rates  to  Montgomery,  Selma,  and  Prattville,  to  the  extent  that  they  exceeded 
the  sum  of  the  locals  by  way  of  Mobile  and  Pensacola  prior  to  that  date,  to 
be  also  unjust  and  unreasonable;  and  pres(?ribed  for  the  future  certain  maxi- 
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mum  rates  to  be  maintained  by  the  railroad  for  tbe  statutory  two-year  period. 
The  rates  which  were  so  prescribed  to  Mobile  and  Pensacola  were  the  same  lu 
each  case  as  the  rates  which  had  existed  prior  to  the  advance  made  by  the 
company,  and  the  rates  to  Montgomery  were  exactly  equal  to  the  rates  to 
Pensacola  and  Mobile  as  bo  restored,  plus  the  rntes  from  these  places  to  Mont- 
gomery, which  remained  unchanged;  the  rates  to  Selma  being  made  up  in  the 
same  way,  and  those  to  Prattville  having  the  prevailing  arbitrary  added. 

This  order,  by  Its  terms,  was  to  go  into  effect  February  1,  1910,  but  was  post- 
poned by  supplemental  orders  until  April  15,  following;  prior  to  which  time  a 
bill  in  equity  was  filed  by  the  railroad  against  the  commission  in  the  Circuit 
CJourt  of  the  United  States  for  the  Western  District  of  Kentucky,  and  an  appli- 
cation made  for  a  preliminary  Injunction.  This  application  was  heard  by  three 
circuit  judges  on  bill  and  affidavits,  and  was  denied  by  the  court  in  an  opinion 
by  Judge  Severens  (184  Fed.,  118),  after  which  the  order  of  the  commission 
became  effective  and  has  since  been  complied  with. 

The  commission  having  answered  the  bill,  an  examiner  was  appointed  and  a 
large  amount  of  testimony  taken  on  behalf  of  the  petitioner,  the  entire  proceed- 
ings before  tlxe  commission,  Including  the  testimony  submlttiHl  to  It,  being  also 
under  objection  made  a  part  of  the  record.  No  proof  was  offered  in  opposition 
to  this  in  support  of  the  order,  the  commission  taking  the  position  that  having 
been  made  after  a  full  hearing,  upon  due  consideration  of  the  issues  involved 
and  in  the  exercise  of  the  authority  conferred  hy  the  statute,  the  order  was  not 
open  to  question.  Upon  the  organization  of  the  Commerce  Court  the  case  was 
.  transferred  here,  and  now  comes  up  for  disposition  upon  final  hearing.  It  has 
been  ably  and  elaborately  argued  In  all  Its  different  phases,  but  there  is  only 
one  that  it  seems  necessary  to  pass  upon,  and  that  is,  whether  the  commission, 
Ir  the  order  which  It  has  made,  has  not  In  a  legal  sense  acted,  as  charged,  in 
such  an  unreasorable  manner  that  its  order  is  invalid,  having  nothing  of  aut»- 
stance  or  persuasive  force  upon  which  It  can  rightly  be  predicated.  This  Is 
claimed  to  result  because  the  reasons  assigned  in  the  report  either  do  not  justify 
the  conclusion  reached  or  are  so  at  variance  with  the  undisputed  facts  that 
effect  has  plainly  not  been  given  by  the  commission  to  the  evidence  which  was 
produced  before  it;  and  therefore,  as  It  is  put  in  the  petition — repeated  fre- 
quently in  various  connections — the  "order  is  unreasonable,  unjust,  unlawful, 
arbitrary,  and  oppressive,  and  in  excess  of  the  authority  granted  and  powers 
conferred  upon"  the  commission  by  the  amended  act  to  regulate  commerce. 
Stated  in  another  form,  the  question  Is  whether  this  order,  tested  by  the 
principles  recently  emphasized  by  the  Supreme  Court  in  Interstate  Commerce 
Commission  v.  Union  Pacific  Railroad,  decided  January  9,  1012,  should  not  be 
set  aside  because  there  was  no  substantial  evidence  to  sustain  it.  That  is  to 
say,  whether  the  commission,  while  in  form  acting  within  the  authority  con- 
ferred by  the  statute,  has  not  in  effect  disregarded  it.  And  it  is  to  this  question 
that  we  therefore  address  ourselves. 

In  this  connection  we  take  occasion  to  say  that  If  the  conditions  dealt  with  In 
the  report  of  the  commission  were  substantially  as  they  are  there  described,  we 
should  have  little  hesitation  In  dismissing  the  petition.  For  even  though  in  that 
case  it  might  seem  doubtful  to  us  whether  the  commission  had  reached  a  just 
conclusion.  It  would  nevertheless  appear  that  there  was  room  for  differences 
of  opinion,  because  different  inferences  were  able  to  be  drawn,  and  in  such  case 
the  conclusions  of  the  commission  should  be  accepted  as  to  matters  thus  clearly 
within  its  jurisdiction.  But  the  question  here  is  whether  the  report  can  fairly 
be  regarded  as  of  that  character.  On  the  taking  of  testimony  in  the  circuit 
court  after  the  preliminary  injunction  had  been  refused,  the  entire  evidence 
before  the  commission  was  introduced  into  the  record,  and  it  is  to  that  evi- 
dence that  reference  is  made  in  this  opinion  unless  otherwise  stated.  That  evi- 
dence we  have  read  and  reread  with  the  utmost  care,  and  it  is  because  of  our 
inability  to  understand  how,  on  the  facts  which  there  appear,  the  report  before 
us  could  have  been  made,  that  the  difficulty  under  which  we  labor  arisea 

By  the  express  provisions  of  the  statute  (sec.  15)  before  going  on  to  prescribe 
future  rates  the  commission  must  reach  the  conclusion  that  the  existing  rates 
established  by  the  carrier  are  unjust  and  unreasonable.  It  is  the  duty  and  the 
privilege  of  the  carrier  in  the  first  instance  to  fix  the  rates  to  be  charged  (Inter. 
Com.  CJom.  v.  Chicago  Great  Western  Railroad,  209  U.  S.,  108,  119),  and  it  is 
only  where  after  due  notice  and  a  full  hearing — whether  on  complaint  of  a  ship- 
per or  upon  investigation  by  the  conmiission  of  Its  own  motion — it  is  made  to 
appear  that  the  rate  is  unjust  and  unreasonable,  that  the  commission  is  em- 
powered to  fix  another.    The  hearing  which  is  so  provided  for  is  not  a  per- 
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functory  one.  The  carrier  is  entitled  to  know  and  to  rely  on  what  is  adduced 
at  it,  either  for  or  against  the  existing  rate,  and  the  commission  is  not  author- 
ised to  disregard  it  and  reach  a  conclusion  not  at  all  justified  by  it.  If  the  rate 
attacked  is  shown  to  be  unjust,  it  may  be  abrogated  and  a  new  one  established. 
But  If  that  Is  not  the  outcome  of  the  hearing  and  on  the  contrary  It  Is  clearly 
shown  that  the  rate  is  not  unjust,  the  evidence  as  to  this  can  not  be  put  aside, 
and  if  it  is,  and  the  commission  without  reference  to  it  proceeds  to  condemn 
the  rate  and  to  fix  another,  its  action  is  invalid. 

After  the  most  careful  consideration  we  are  forced  to  conclude  that  tlie  action 
of  the  commission  in  the  present  instance  is  of  that  character.  Having  regard 
to  the  evidence,  the  only  tangible  ground  upon  which  it  will  be  found  to  rest  is 
the  fact  that  there  had  been  an  advance  in  the  rates  to  Pensacoln  and  Mobile; 
and  that  the  Montgomery  rate  exceeded  the  sum  of  the  rates  through  these 
points  as  they  stood  prior  to  this  increase,  making  the  increase  in  those  inter- 
mediate rates  the  only  proof  of  unreasonableness,  not  only  as  to  Pensacola  and 
Mobile,  but  Montgomery  also.  It  is  conceded  by  counsel  for  the  Government 
that  if  this  were  true  as  to  the  rates  to  Montgomery,  the  order  of  the  commis- 
sion would  be  invalid,  because  it  would  not  be  based  on  the  reasonableness  or 
unreasonableness  of  these  rates  independently  considered.  And  it  Is  just  as 
clear  that  if  the  reduction  to  Mobile  and  Pensacola  was  a  mere  restoration  of 
the  rates  previously  in  force,  based  solely  on  the  advance  made  by  the  railroad, 
it  is  equally  indefensible.  And,  taking  the  case  as  it  stands,  there  is  practi- 
cally nothing  else,  as  it  seems  to  us,  that  can  be  made  out  of  it.  Not  but  that 
other  reasons  are  given  by  the  commission.  But  it  will  be  found  upon  examina- 
tion, as  stated  above,  either  that  they  are  entirely  unsupported  by  the  evidence 
or  are  involved  in  such  capital  mistakes  with  respect  to  it.  or  are  in  themselves 
80  inconsequential  as  to  the  reasonableness  or  unreasonableness  of  these  rates, 
that  nothing  can  be  consistently  predicated  upon  them.  And  this  we  will  now 
endeavor  to  demonstrate. 

The  New  Orleans-Montgomery  rate,  which  has  been  set  aside  by  the  order  of 
tJhe  commission,  was  one  of  very  long  standing  and  was  established  with  great 
circumspection.  In  1886  Hon.  Thomas  M.  Gooley,  whose  attainments  are  too 
well  known  to  dilate  upon,  the  first  chairman  of  the  Interstate  (Commerce  Com- 
mission, was  called  upon  bj  the  railroads  running  into  what  was  designated  as 
the  southeastern  territory  to  arbitrate  and  adjust  the  relative  rates  from  cross- 
ing points  on  the  Ohio  and  Mississippi  Rivers  to  certain  places,  such  as  Mont- 
gomery and  others,  within  the  section  of  country  roughly  described  as  lying 
between,  tlie  Memphis  &  Charleston  Railroad  on  the  north,  the  Gulf  of  Mexico 
on  the  south,  the  Chattahoochee  River  on  the  east,  and  the  Mobile  &  Ohio  Rail- 
road on  the  west.  He  was  not  to  determine  erpecific  rates,  but  their  relation  to 
each  other.  This  question  had  first  been  submitted  to  Mr.  James  R.  Ogden,  as 
commissioner  of  certain  associated  railroads  running  into  this  territory,  and 
after  he  had  passed  upon  it  it  was  submitted  to  Judge  Cooley,  who  virtually 
affirmed  Mr.  Ogden's  rulings.  So  far  as  the  present  comparison  Is  concerned 
it  Is  sufficient  to  note  that  It  was  thereby  decided  that  the  rates  from  LouisviUe, 
Evansville,  Cairo,  and  other  like  points  on  the  Ohio  River,  to  Birmingham,  Mont- 
gomery, Selma.  and  other  points  within  the  defined  territory  should  be  the  same ; 
that  the  rates  from  East  Cairo,  Columbus,  Hickman,  and  points  on  the  Missis- 
sippi In  Kentucky  should  be  2  cents  less,  and  that  the  rates  from  Memphis, 
Vicksburg,  and  New  Orleans  should  be  4  cents  ]es&  An  adjustment  of  rates 
was  made  by  the  railroads  In  accordance  with  this,  including  those  from  New 
Orleans  to  Montgomery  and  other  points  in  that  section,  and  these  rates  were 
maintained,  at  least  so  far  as  class  rates  are  concerned,  until  the  building  of 
Die  Kansas  City,  Memphis  &  Birmingham  Railroad  from  Memphis  to  Birming- 
ham, which  made  a  very  much  shorter  line  than  had  previously  existed  between 
these  cities,  when  the  rates  on  the  first  six  classes  of  freight  from  Memphis  to 
Birmingham  were  greatiy  reduced  below  what  they  had  been,  and  those  from 
New  Orleans  to  Birmingham  were  also  reduced  to  correspond  relatively  in 
accordance  with  Judge  Cooley's  adjustment. 

The  rednetion  from  New  Orleans  to  Bimiiic^m,  however,  proved  too  great 
and  conld  not  be  maintained,  and  the  rates  between  these  places  were  at  first 
restored  to  the  original  figures,  and  then  reduced  to  an  intermediate  position; 
and  this  brought  about  a  reduction  on  rates  for  these  classes  between  New  Orleans 
and  Montgomery,  Montgomery  behig  Intermediate  to  Birmingham.  The  final 
adjustment  of  these  rates  was  reached  in  1896,  and  as  fixed  at  that  time  they 
remained  substantially  unchanged  until  1910,  a  period  of  14  years,  wlien  the 
commission  made  the  order  in  question. 


1320  IMPEACHMENT   OF   ROBERT   W.   ARCHBALD. 

The  original  careful  determination  of  the  New  Orleans-Montgomery  rates,  in 
their  relation  to  those  from  Ohio  and  Mississippi  River  points  into  the  same 
territory,  in  accordance  with  the  Gooley  arbitration;  the  subsequent  readjust- 
ment of  them  upon  the  building  of  the  Memphis  and  Birmingham  short  line, 
and  their  long- con tlnueil  aci.ei)tance  by  the  business  public,  during  which  time 
freight  moved  freely  under  them,  all  strengthen  the  presumption  in  favor  of 
the  reasonableness  of  theso  rates,  against  which  there  is  practically  nothing  to 
militate  except  the  previous  competitive  water  rates  from  New  Orleans  to 
Mobile  and  Pensacola,  and  the  combination  to  be  made  on  them  to  Mont- 
gomery. 'Vhe  conclusion  is  thus  forced,  snd.  Indeed,  is  patent  on  the  face  of 
things,  that  the  Montgonjery  through  rates  as  now  fixed  by  the  commission  are 
nothing  more  than  the  restored  competitive  Mobile  and  Pensacola  rates  plus  the 
previous  rates  from  those  places  to  Montgomery. 

There  is  no  change,  as  it  will  be  noted,  in  the  rates  from  Mobile  and  Pensacola 
to  Montgomery.  The  change  In  the  Montgomery  through  rate  is  effected  by 
reducing  the  nitee  from  New  Orleans  to  the  intermediate  points  named  and 
combining  them  with  the  rates  from  there  to  Montgomery,  the  reduction  in  the 
New  Orleans-Montgomery  through  rates  being  exactly  the  same  as  the  reduc- 
tion made  in  the  rates  to  Pensacola  and  Mobile  as  to  every  class  except  one — 
class  E — ^where  the  through  rate  is  reduced  1  cent,  as  against  a  5-cent  reduction 
to  Mobile,  and  none  at  all  to  Pensacola.  This  coincidence  is  too  significant  to 
be  a  mere  accident,  or  to  fall  to  reveal  the  consideration  which  influenced  it 
It  extends  to  the  through  rates  to  Selma  and  PrattvlUe,  as  well  as  to  Mont- 
gomery, not  only  by  way  of  Mobile  but  of  Pensacola  also,  an  exactitude  which 
it  is  impossible  to  account  for  except  upon  the  ground  which  has  been  sug^ 
gested.  Not  only  is  the  reasonableness  or  unreasonableness  of  the  through 
rates  to  Montgomery,  as  fixed  by  the  conunisslon,  thus  made  to  depend  on  the 
reasonableness  or  unreasonableness  of  the  Moblle-Pensacola  part  of  them,  bnt 
they  are  ail  oblige<l  to  stand  or  fall  on  the  fact  of  this  coincidence,  by  which, 
as  conceded  by  counsel,  they  are  not  able  to  be  defended.  It  is  true,  as  already 
stated,  that  there  are  other  reasons  assigned  by  the  commission  in  its  report 
for  the  reduction  in  the  New  Orleans-Montgomery  rates,  but,  with  due  respect 
to  the  commission,  they  do  not  bear  up  under  examination. 

The  relation  of  rates  established  by  the  Cooley  arbitration  and  the  disturb- 
ance inevitably  to  result  from  a  disregard  of  it  was  pressed  upon  the  com- 
mission as  strong  grounds  against  the  proposed  changes.  "The  Cooley  arbi- 
tration of  1886,"  It  is  said  in  the  report.  "  has  been  strongly  urged  •  ♦  ♦ 
as  a  reason  for  the  nonreductiou  of  the  present  advanced  rates.  This  arbitra- 
tion established  a  relation  of  rates  as  between  the  several  Ohio  and  Missis- 
sippi River  crossings,  applying  upon  products  from  the  territory  north,  and 
west  of  those  rivers  destined  to  southern  and  southeastern  territory,  by  fixing 
a  basis  for  making  rates  from  these  several  basing  points  to  the  southeastern 
territory,  with  the  object  of  maintaining  an  equitable  relation  and  equality 
of  the  basing  rate  as  between  said  points  on  goods  transported  to  southeastern 
territory,  but  we  do  not  understand  that  this  arbitration  undertook  to  fix  the 
iiCtual  rates  for  carriage  from  the  several  basing  points  to  destinations  in  this 
territory.  However,  if  such  were  the  case,  the  building  of  new  railroads, 
competition,  and  other  causes  forced  many  departures  from  the  adjustment 
and  the  rates  made  under  it.  until  it  has  become  materially  altered,  and  It  Is 
inevitable  and  proper  that  it  should  yield  to  meet  new  and  changed  condi- 
tions." 

From  this,  which  is  all  the  commission  has  to  say  on  the  subject,  it  would 
be  supposed  that  the  Cooley  award  was  only  a  basis  of  adjustment  accepted 
many  years  before,  but  which  had  come  to  have  little  more  than  historical 
value.  In  other  words,  that  it  was  merely  a  starting  point  from  which  de- 
partures were  frequently  and  freely  made.  If  this  were  so,  the  commission 
might  properly  regard  It  as  of  no  great  Importance  and  certainly  as  furnish- 
ing no  substantial  obstacle  to  further  modification  by  the  reduction  of  rates 
from  New  Orleans.  But  the  record  before  the  commission,  as  we  read  it,  does 
not  warrant  the  Inference  apparently  intended  from  the  statement  above 
<luoted.  Taken  hy  itself,  the  statemetit  is  not  liieraUy  inaccurate,  since  it 
seems  that  some  changes  were  made  at  variouts  tim^s  in  the  rates  on  par- 
ticular articles  hy  taking  them  out  of  their  respective  classes  and  giving  them 
special  commodity  rates,  wrui  to  such  extent  as  changes  of  this  character  were 
made  they  may  6e  regarded  in  a  sense  as  departures  from  the  Cooley  arbi- 
tration hasis^ 
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Moreover,  the  fact  thiit  the  complaint  of  the  New  Orleans  I^oaid  of  Trade 
embraced  in  terms  commodity  rates  as  well  as  class  ratps.  and  that  there  was 
more  or  less  testimony  at  the  hearing  which  must  have  related  to  commodity 
rates,  doubtless  accounts  for  what  the  commission  says  upon  this  subject.  But 
when  it  is  remembered  that  no  chanpe  of  consequence  In  class-rate  relations 
had  taken  place  since  the  original  adjustment,  except  the  one  heretofore  ex- 
plained, and  that  the  order  in  question  pertains  only  to  class  rates  from  New 
Orleans,  the  matter  presents  itself  in  a  very  different  aspect.  Surely  the  long 
continuance  of  these  class  rates,  which  are  the  basis  of  the  rate  structure  in 
that  territory,  and  which  must  be  assumed  to  have  been  equitably  adjusted 
as  between  the  various  competing  towns  on  the  Ohio  and  INIississlppi  Kivers 
by  the  Cooley  award,  was  a  valid  and  persuasive  objection  to  any  order  which 
would  have  a  disturbing  effect  upon  the  class-rate  situation.  Xor  was  the 
force  of  this  objection  appreciably  lessened  by  the  circumstance  that  some 
articles  were  taken  out  of.  the  classes  from  time  to  time  and  given  commodity 
rates.  Particularly  is  this  so  In  view  of  the  fact  that  the  commission's  report 
contains  no  intimation  that  class  rates  from  other  points  should  be  reduced, 
clearly  indicating  that  the  order  in  question  was  not  predicated  upon  any 
finding  or  contention  that  this  class-rate  adjustment  was  unfair  to  New  Orleans. 
When,  therefore,  the  facts  in  this  regard  are  fully  iiercelved  their  important 
bearing  upon  the  controversy  seems  evident,  and  they  are  not  to  be  dismissed 
from  consideration,  as  they  appear  to  be  by  the  commission,  on  the  mistaken 
view  that  "  the  building  of  railroads,  competition,  and  other  causes  had  forced 
departures  from  the  adjustment  of  rates  under  it  until  it  had  become  materially 
altered,  as  was  Inevitable  and  proper  to  meet  changed  conditions,"  as  suggested. 

As  a  further  reason  for  making  the  order  in  question  the  report  of  the  com- 
mission contains  the  following:  "  It" was  stated  by  the  principal  witness  for  the 
defendant  that  between  points  on  Its  line  where  the  through  rate  exceeded  the 
combination  of  rates  from  point  of  origin  to  a  competitive  point  and  from  said 
comi>etitive  point  to  destination,  shippers  were  given  the  benefit  of  the  com- 
bination rate,  and  this  provision  appeared  in  si)ecial  circulars  and  was  very 
generally  observed  as  a  rule  for  the  adjustment  of  freight  rates:  and  such 
having  been  formerly  the  custom  of  the  defendant,  it  would  seem  now  to  work 
no  especial  hardship  upon  It  to  reduce  rates  to  the  basis  of  the  former  com- 
bination." 

The  reference  here  is  to  the  testimony  of  Mr.  C.  B.  Compton.  the  traffic 
manager  of  the  T^oulsville  &  Nashville  Railroad,  who  has  been  with  that  road 
in  continuous  service  in  various  capacities  for  some  40  years.  But  a  careful 
reading  of  his  testimony  discloses  no  basis  for  the  statement  quoted.  If  it  was 
meant  thereby  to  Imply  that  the  Mobile  combination  was  at  any  time  allowed 
on  through  shipments  to  Montgomery. 

On  the  contrary,  it  clearly  appeared  that  such  shipments  had  always  paid 
the  Montgomery  rate,  and  that  the  Mobile  combination  could  be  secured  only  by 
shipping  first  to  Mobile  and  then  reshipping  to  Montgomery,  as  seems  to  have 
been  done  in  a  few  Instances.  Indeed,  this  is  recognized  as  the  fact  by  the  com- 
mission, since  It  Is  stated  in  an  earlier  part  of  the  report  that  **  prior  to 
August  13,  1907,  shippers,  in  order  to  get  the  benefit  of  the  lower  combination, 
flomettmes  shipped  locally  to  Mobile  and  then  reshipped  to  Montgomery,  Selma, 
and  Prattvllle."  Of  course.  If  the  fact  had  been  otherwise,  and  the  road  had 
ordinarily  or  frequently  carried  Montgomery  traffic  on  the  Mobile  combination, 
the  coDMnlssion  might  well  say  that  it  would  be  no  great  hardship  to  require 
the  carrier  to  publish  In  its  tariff  the  actual  rates  which  it  habitually  accepted ; 
but  the  undisputed  evidence  shows  that  the  full  Montgomery  rate  was  con- 
stantly applied  to  Montgomery  shipments,  and  we  fail  to  see  how  that  circum- 
stance tended  to  show  that  the  Montgomery  rate  was  unreasonable. 

It  is  undoubtedly  true,  as  testified  by  Mr.  Compton,  that  It  was  a  more  or  less 
general  practice  to  protect  through  shipments  against  the  combination  of  locals, 
and  a  rule  to  that  effect  was  carried  by  his  road  In  certain  of  its  local  tariffs: 
but  there  was  no  such  rule  in  the  tariffs  naming  rates  to  Montgomery  terri- 
tory, and  nothing  whatever  appeared  at  the  hearing  to  indicate  that  through 
traffic  to  Montgomery  was  ever  carried  at  less  than  the  Montgomery  rate. 
A  colloquy  occurred  in  the  course  of  Mr,  Compton' 8  examination  in  which  he 
seems  to  have  admitted  that  the  rule  in  the  local  tariffs  referred  to,  not  being 
limited  in  terms,  might  he  claimed  to  have  authorized  the  application  of  the 
Mobile  combination  to  Montgomery  shipments.  But  the  point  Is  not  what  those 
tariffs  might  have  been  construed  to  mean,  but  what  the  actual  practice  was  in 
respect  of  the  traffic  in  question.     Evidently  the  road  was  always  careful  to 
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maintain  this  Montgomery  rate.  Eyerythlng  indicates  that  it  consistently 
did  so.  And  it  seems  plain  to  us  that  the  acceptance  on  other  parts  of  the 
system  of  combination  rates  which  were  lower  than  tiirough  rates  had  no 
tendency  to  show  that  these  particular  rates  were  unreasonable.  In  short, 
when  the  undisputed  facts  r^arding  this  feature  of  the  case,  as  they  ap- 
peared before  the  commission,  are  taken  Into  account,  they  not  only  do  not 
sustain  the  conclusion  of  the  commission,  but  seem  to  be  rather  of  contrary 
import 

With  respect  to  the  through  rates  from  New  Orleans  to  Montgomery,  as  well 
as  the  southeast  territory  generally,  it  is  further  said  by  the  commission,  in 
Justification  of  its  action,  that :  *'  It  was  shown  that  the  merchants  of  New 
Orleans  have  heretofore  made  ineffectual  efforts  to  secure  better  rates  to  this 
territory,  as  higher  rates  were  in  effect  from  New  Orleans  to  this  territory  than 
existed  from  distributing  centers  at  greater  distances  west  and  north  of  said 
territory,  the  situation  being  such  that  New  Orleans  was  cut  off  from  the 
trade  of  this  section  as  to  many  products  and  greatly  restricted  and  burdoied 
as  to  many  others  on  account  of  the  high  rates  of  transportation." 

Tested  by  the  complaints  of  the  New  Orleans  Bonrd  of  Trade,  which,  as 
above  shown,  embraced  in  general  terms  commodity  rates  as  well  as  class 
rates,  this  statement  can  not  be  said  to  be  wholly  incori^ect.  Prior  to  the  ad- 
justments already  referred  to,  and  which  were  voluntarily  made  by  the  carrier 
months  before  the  order  in  question  was  issued,  it  was  perhaps  true  that  New 
Orleans  merchants  were  at  some  disadvantage  because  the  class  rates  from  New 
Orleans  on  certain  articles  may  have  been  higher  than  or  out  of  line  with  the 
commodity  rates  from  other  points  on  those  articles.  But  this  cause  of  com- 
plaint, to  whatever  extent  Justified  when  the  proceedings  before  the  commission 
were  instituted,  was  substantially,  if  not  wholly,  removed  before  the  hearing  was 
concluded  by  the  reductions  and  adjustments  hereinbefore  mentioned,  which 
resulted  in  actual  rates  from  New  Orleans  lower  on  most  articles  and  not 
higher  on  any  article  than  rates  from  Memphis  and  other  points  west  and 
north  of  Montgomery.  And  this  was  apparently  recognized  by  the  conamission 
to  be  the  case,  since  it  made  no  order  respecting  commodity  rates.  But  when 
the  paragraph  quoted  is  tested  by  the  class  rates,  which  are  the  only  ones 
reduced  by  the  commission's  order,  it  is  not  only  not  supported  by  the  tesU- 
uiony,  but  the  contrary  is  shown  by  proof  that  is  not  open  to  question.  Instead 
of  being  discriminated  against  by  the  class  rates  to  Montgomery  territory, 
New  Orleans  has  had  an  actual  advantage  over  the  Ohio  and  upper  Missis- 
sippi River  towns,  an  advantage  over  Memphis  in  the  higher  classes  and  at 
least  equality  with  it  in  the  other  classes,  and  an  equality  with  Huntington, 
Vicksburg,  and  the  lower  Mississippi  points  to  Memphis,  all  of  which  is 
established  by  comparative  tables  which  stand  unchallenged  and  by  the  tariffs, 
us  we  are  advised,  then  on  file  with  the  commission.  So  far,  therefore,  from 
sustaining  the  action  of  the  commission,  the  undisputed  facts  in  this  regard 
tend  unmistakably  to  a  contrary  conclusion. 

But  the  commission  also  mentions  that  the  rates  from  New  Orleans  to 
Montgomery,  Selma,  and  Prattville  were  higher  on  all  the  classes  than  those 
from  typical  points  in  the  Southeast,  where  the  distances  were  greater,  such 
as  Brunswick  and  Savannah,  Ga.,  Charleston,  S.  C,  Wilmington,  N.  C,  and 
Nashville,  Tenn.,  to  say  nothing  of  Virginia  and  North  Carolina  points,  which 
are  referred  to  in  another  connection.  But  in  this  comparison  the  commission 
for  its  initial  points  goes  over  into  an  entirely  different  territory.  It  leaves 
the  Mississippi  and  Ohio  Rivers  and  goes  to  the  Atlantic  coast,  in  the  Carolinas 
and  Georgia,  without  any  suggestion  that  traffic  conditions  from  there  to  Mont- 
gomery and  Selma  are  at  all  similar  to  those  from  New  Orleans,  which  is 
the  subject  of  comparison,  the  only  basis  of  contrast  being  one  of  distance. 
The  railroad  company  in  its  bill  makes  complaint  of  this  and  avers  that  the 
conditions  are  so  dissimilar  as  to  render  the  comparison  unjustified,  and  that  no 
issue  as  to  the  reasonableness  or  unreasonableness  of  the  rates  so  applied  as  a 
standard  was  made,  nor  any  evidence  introduced  which  was  addressed  to  that 
inquiry.  And  this  the  commission  in  its  answer  admits,  conceding  that  there 
was  no  fixed  relation  between  the  rates  from  these  points  and  those  from 
New  Orleans,  which  we  understand  to  mean  no  definite  or  determining  relation. 

So  also  with  regard  to  the  rates  "  from  New  Orleans  to  certain  stations  Just 
outside  of  Montgomery  on  the  Mobile  &  Ohio  Railroad,"  which  are  said  by  the 
commission  to  be  less  than  the  rates  to  Montgomery  by  the  Louisville  &  Nash- 
viUe.  The  bill  avers  that  these  were  unimportant  local  points,  which  did  not 
enter  into  competition  with  Montgomery;  that  the  traffic  to  them  was  incdg- 
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niflcant;  that  no  testimony  was  taken  concerning  them;  and  that  the  Ijouisville 
A  Naahville  Railroad  does  not  publish  or  participate  in  or  have  anything  to  do 
with  them.  And  the  commission,  answering  this,  admits  that  the  reasonable- 
ness of  the  rates  to  these  local  points  was  not  in  issue,  and  that  no  attempt 
was  made  to  determine  whether  or  not  they  were  reasonable,  and  that  it  did 
not  undertake  to  determine  the  reasonableness  of  the  rates  prescribed  in  the 
order  complained  of  on  the  basis  of  the  rates  referred  to.  But  if  all  this  be  so, 
it  is  difficult  to  see  why  there  was  any  reference  made  to  them  at  all,  or  why 
they  were  put  forward  by  the  commission,  in  the  way  they  were,  to  Justify  the 
order  if  they  had  no  influence  upon  it  The  effect  of  the  answer,  therefore,  is 
to  ^iminate  this  part  of  the  report,  aside  from  the  other  considerations  which 
also  do  so. 

Equally  immaterial  is  the  statement  that  the  rates  from  Virginia  cities  to 
Montgomery  and  Selma  are  less  than  from  New  Orleans,  although  covering 
twice  the  distance;  or  that  those  from  north  Atlantic  ports  to  points  in  the 
southeastern  territory  basing  on  Montgomery  are  more  favorable,  length  of 
haul  and  number  of  lines  considered,  which  are  some  of  the  minor  things 
entering  into  the  decision.  And  especially  is  this  to  be  said  of  the  water 
rates  from  New  York  and  Boston  to  Mobile  and  New  Orleans^  which  have  no 
i)ereeptlble  bearing  on  the  rail  rates  between  the  latter  two  places  in  the  con- 
nection in  which  ttxey  are  cited. 

By  contrast  with  this  it  might  be  inquired  why  the  commission  in  making 
comparisons  took  no  note  of  the  rates  established  by  the  railroad  commissions 
of  Alabama  and  Georgia,  which  show  that  for  141  miles,  the  distance  between 
New  Orleans  and  Mobile^  the  accepted-as-controlling  factor  in  the  situation, 
the  rates  by  the  Louisville  &  NashviUe  Railroad,  which  have  been  condemned 
and  reduced  by  the  commission  as  unjust  and  unreasonablOj  were  materially 
less  than  the  maximum  or  so-called  standard  tariff  established  by  the  Georgia 
commission,  and  much  lower  still  than  the  rates  which  were  permitted  to  the 
Southern  Railway  in  Alabama,  Georgia,  Tennessee,  and  South  Carolina,  as 
will  appear  by  the  comparative  table  which  is  reproduced  below  as  taken 
from  the  evidence: 


LouisviUe  &  Nashville  rates  from  New  Orleans  to  Mobile,  141  miles 

Southern  Railway  rates  Axed  by  commissions  of  Alabama  and  Georgia  for 

141mik» 

ufaitnnm  or  Standard  tariff  of  Georgia  Railroad  Commission,  141  miles. . 

Southern  Railway  rates  in  Tennessee,  141  miles 

Southern  Railway  rates  in  South  Carolina.  141  miles 

Southern  Railway  rates,  Chattanooga  to  Birmingham,  143  miles 

Southern  Railway  rates,  Birmhigham,  Ala.,  to  Columbus,  Ga..  157  miles. 
Southern  Railway  rates,  Chattanooga  to  Atlanta,  Ga.,  138  miles 


Class- 

- 

1 

2 

3 

4 

5   6 

1 

50 

39 

38 

1 
31  i  27  IlO 

76 

63 

56 

44 

36  i29 

60 

50 

45 

35 

28  '23 

58 

50 

46 

37 

31  27 

62 

52  ;  42 

39 

31  24i 

57 

40  41 

32 

27  19 

57 

49  ,  45 

35 

28  22 

52 

45 

41 

32 

25  20 

1 

E. 


20 

35 

28 
32 
31 
27 
27 
27 


Let  US  not  be  misunderstood  upon  this  point.  We  recognize,  of  course,  that 
comparisons  are  very  commonly  made  In  the  investigation  of  rate  cases  and 
that  they  may  often  be  quite  persua8i?e.  The  conipeteucy  of  such  evidence  is 
not  questioned  nor  the  right  of  the  commission  to  give  it  due  weight.  Neither 
is  it  doubted  that  the  commission  may  receive  evidence  of  this  kind,  giving  to 
the  facts  so  shown  their  proper  value,  without  proof  of  similarity  of  conditions. 
But  what  we  do  hold  is  that  the  comparisons  made  by  the  commission  In  its 
report  in  this  case,  taking  Into  account  all  the  facts  and  circumstances  disclosed 
at  the  hearing,  had  no  evidentiary  bearing  upon  the  reasonableness  of  the  rates 
in  dispute  and  therefore  furnish  no  appreciable  support  of  tho  commission's 
conclusion. 

As  a  further  justification  for  the  reduction  of  the  rates  to  Montgomery  the 
commission  suggests  that  the  rate  per  ton  per  mile,  on  an  average  of  the  first 
six  classes  of  freight.  Is  much  greater  from  New  Orleans  than  from  Memphis, 
St.  Louis,  or  I^ulsvUle.  It  Is  not  said,  as  will  be  noted,  Uiat  the  rates  to 
Montgomery  are  higher  than  from  Memphis  and  the  other  places  mentioned,  but 
that,  considering  the  distanco,  the  rate  per  ton  per  luile  is  gi-eater.  But  it  is 
the  ordinary  and  recognized  rule  that  the  ton-mile  rate  should  decrease  as  dis- 
tance increases,  other  things  being  equal,  and  we  therefore  fail  to  see  how  the 
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lower  toii-iDile  rate  for  the  greater  distauces  from  Memphis,  St.  Louis,  aud 
Louisville  tendeil  in  any  respect  to  Phow  the  unreasonableness  of  the  rates  here 
in  question. 

Finally,  as  u  summing  up  of  this  part  of  the  case,  the  commission  says:  *'  The 
manufacturers  aud  shippers  of  oil,  paper,  stovepipe,  tinware,  galvanized  tubs, 
furniture,  soap,  window  glass,  paints,  hardware,  and  other  articles  of  like  kind 
in  daily  use,  testified  that  they  were  unable  to  trade  in  the  Montgomery  and 
Selma  territory'  on  account  of  the  high  rates,  and  that  upon  former  occasions 
they  had  made  special  efforts  to  build  up  a  trade  with  cities  located  in  this 
territory  aud  points  basing  thereon,  but  in  every  instance  they  were  compelled 
to  abandon  the  fight  on  account  of  better  freight-rate  concessions  from  other 
markets,  though  at  greater  distances.  With  respect  to  practically  all  of  the 
commodities  ai»ove  enumerated  schedules  of  comparative  rates  and  distancea 
were  filed  corroborating  complainant's  contention." 

This  statement  also  can  be  explained  only  on  the  theory  that  it  relates  to 
what  the  New  Orleans  Board  of  Trade  alleged  In  its  complahitB  and  to  condi- 
tions which  may  have  existed  in  some  degree  before  the  road  made  the  reduc- 
tions and  adjustments  already  mentioned.  But  having  reference  to  the  class 
rates  in  question,  to  which  the  commission's  order  is  confined,  we  are  unable 
to  find  any  evidence  which  tends  to  sustain  the  observations  made  with  regard' 
to  the  inability  of  New  Orleans  dealers  to  trade  in  the  Montgomery-Selma  terri- 
tory. 

Take,  for  instance,  the  testimony  of  George  P.  Thompson,  a  wholesale  grocer 
of  New  Orleans,  the  first  witness  who  has  anything  to  say  on  the  subject.  His 
testimony  has  mainly  to  do  with  Mobile  and  Paisacola.  But  being  asked  by 
counsel  whether  it  would  be  possible  to  increase  his  business  with  Montgomery 
if  the  rates  were  adjusted  on  a  fair  basis,  he  says  that  it  would ;  a  self-evident 
proposition,  but  by  no  means  showing  that  the  rates  in  force  were  not  what 
they  ought  to  be.  The  further  statement  which  he  is  led  to  make  by  suggestion 
of  counsel,  that  the  rates  from  Memphis  to  Montgomery  are  lower  than  from 
New  Orleans,  can  not  refer  to  class  rates,  it  being  irrefutably  shown  that  they 
are  in  fact  higher.  And  the  comparison  made  by  counsel  in  a  long  leading 
question  with  regard  to  the  rates  from  Baltimore,  to  which  Mr.  Thompson  gives 
hesitating  assent,  is  of  no  more  significance  than  the  similar  comparison  with 
other  north  Atlantic  points  made  by  the  commission,  already  referred  to.  It 
is  true  that  as  to  certain  canned  goods,  such  as  beans  and  peas,  he  is  handi- 
capped, as  he  says,  by  the  rates  from  such  points  as  St.  Louis  and  Memphis. 
But  here  again  the  reference  must  be  to  commodity  rates  which  have  been 
adjusted  and  must  have  been  so  understood  by  the  commission,  as  it  does  not 
include  peas  and  beans  in  the  list  of  articles  said  to  be  discriminated  against 
by  the  rates  to  Montgomery.  And  this  must  also  be  kept  in  view  when  it  is 
said  by  Mr.  Thompson  that  he  is  kept  out  of  that  territory  unless  he  is  willing 
to  absorb  a  part  of  the  rates;  which  is  not  true  as  to  class  rates,  the  only  ones 
which  are  here  in  question. 

W.  O.  Hudson,  manager  of  the  Marine  Oil  Co.,  the  next  witness,  confesses 
that  he  knows  nothing  with  regard  to  the  ^fontgomery-Selma  case.  Being  asked 
if  he  could  do  l)usiuess  in  Montgomery  if  the  rate  were  reduced  to  13  cents  a 
hundred,  the  reduction  subsequently  made  by  the  commission,  he  declares  that 
he  could  not,  that  the  rate  would  eat  him  up,  the  explanation  tliat  he  gives 
being  that  the  great  bulk  of  the  oil  which  he  handles  comes  from  the  Ohio  and 
eastern  fields,  which  are  much  nearer  to  Montgomery  than  he  Is.  Notwithstanding 
this,  and  although  he  is  the  only  witness  who  testified  on  the  subject,  oil  is 
given  by  the  commission  as  one  of  the  commodities  shut  out  by  the  high  rates 
from  New  Orleans  into  this  territory. 

E.  O.  Palmer,  a  wholesale  paper  man,  admits  that  business  with  Montgomery 
has  not  been  materially  injured  by  the  advance  in  rates,  but  avers  that  it 
will  be  when  his  customers  understand  the  situation.  He  thinks  that  Nashville 
has  an  advantage  over  New  Orleans  in  the  rate  on  paper  (as  no  doubt  it  has), 
and  that,  as  compared  with  Baltimore,  considering  the  haul,  the  New  Orleans 
rate  is  "a  little  out  of  line"  (although  it  is  not  in  fact  higher),  but  that,  com- 
pared with  Ix)uisville,  it  is  fair  enough.  And  so  far  as  being  kept  out  of  Mont- 
gomery is  concerned,  he  says  that,  on  the  contrary,  he  ships  there  constantly. 
No  one  can  read  the  testimony  of  this  witness  without  being  convinced  tliat, 
except  possibly  as  to  Nashville,  New  Orleans  is  not  only  not  discriminated 
against,  but  has  an  actual  advantage  in  the  rates  on  paper  over  every  place 
that  it  comes  in  comi»etition  with  in  the  Monfgomery-Selma  territory. 
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A.  D.  McBride,  a  salesman  engaged  with  the  National  Enameling  &  Stamping 
C!o.,  says  that  he  sells  goods  in  Mobile  and  Pensacola,  but  not  in  Montgomery 
or  Selma,  because  Atlanta,  Ga.,  has  lower  rates  and  gets  the  business.  As  com- 
pared with  St.  Louis  and  Louisville  he  does  not  see  that  New  Orleans  Is  at  a 
disadvantage,  notwithstanding  the  efforts  of  counsel  to  have  him  say  so.  The 
competition  which  affects  him  is  with  Atlanta,  and  that  is  the  whole  of  it.  Nor 
even  there  does  he  charge  that  the  advantage  is  an  unfair  one,  but  simply  that 
the  Atlanta  rate  to  Montgomery  is  lower  and  iceeps  him  out  of  there.  Not- 
withstanding this  state  of  the  evidence,  however,  stovepipe,  tinware,  and  gal- 
vanized tubs,  the  commodities  that  this  witness  deals  in,  he  being  the  only  one 
called  to  testify  with  regard  to  them,  are  included  by  the  commission  among 
those  which  it  is  declared  that  New  Orleans  dealers  on  account  of  the  high  rates 
have  been  unable  to  sell  in  the  Montgomery-Selma  territory,  being  compelled 
to  abandon  the  fight,  as  it  Is  said,  after  an  attempt  to  build  up  the  trade,  a 
statement  as  to  which  there  Is  no  approach-  in  the  testimony. 

J.  W.  C.  Wright,  president  of  the  New  Orleans  Furniture  Manufacturing  CJo.^ 
says  that  Montgomery  Is  not  important  to  them.  They  ship  some  furniture 
there,  but  have  not  solicited  the  trade  very  strongly;  and  substantially  the 
same  thing  is  testified  by  P.  Jung,  of  the  Crescent  Bed  Co.,  an  iron-bed  manu- 
facturer. 

S.  Steinhart.  a  manufacturer  of  soap,  sells  soap  in  Montgomery,  where  he  says 
he  encounters  a  rate  of  only  19  cents  from  Nashville  as  against  23  cents  from 
New  Orleans,  but  there  Is  no  23-cent  class  rate  from  New  Orleans,  and  he  must 
therefore  be  referring  to  a  commodity  rate,  which,  as  we  have  already  seen,  has 
no  bearing. 

J.  W.  Bray,  another  witness,  who  is  treasurer  and  manager  of  the  Campbell 
Glass  &  Paint  Co.,  says  that  they  are  shut  out  of  Montgomery  and  Selma,  the 
rates  being  such  that  they  are  unable  to  ship  there.  But  so  far  as  the  paint 
business  is  concerned,  he  also  says  that  it  is  handled  entirely  from  St.  Louis, 
where  his  company  has  a  house  from  which  they  prefer  to  ship,  the  rate  being 
more  advantageous,  and  that  as  to  their  glass  business,  Montgomery  is  not  a 
normal  point  for  it,  which  hardly  makes  out  that  the  rates  from  New  Orleans 
are  too  high  or  that  he  has  ever  tried  unsuccessfully  to  adjust  them. 

Harry  Moore,  who  is  in  the  wholesale  hardware  business,  declares  that  he  can 
not  compete  with  St.  Lonia,  I^ouisville.  ani  Nnshville:  but  he  gives  as  a  reason 
that,  while  these  places  are  only  one-half  the  distance  from  producing  centers, 
such  as  Pittsburgh  and  that  territory,  they  pay  one-third  the  rate,  and  are  thus 
able  to  get  into  Montgomery  and  Selma,  and  places  basing  on  them,  at  much 
less  than  he  can.  But  the  discrimination  here,  as  is  evident,  is  in  the  rates 
from  producing  centers  to  the  distributing  points  named ;  and  It  Is  impossible  to 
expect  that  this  should  be  made  up  to  New  Orleans  by  a  back  rate  to  Mont- 
gomery that  would  absorb  the  difference. 

It  is  difficult,  therefore,  to  see.  In  view  of  the  testimony  of  these  several  wit- 
nesses, how  furniture,  soap,  window  glass,  paints,  and  hardware  were  included 
as  they  are  in  the  statement  by  the  commission  which  has  been  referred  to. 

George  Weigand,  who  is  in  the  provision  business,  and  who  has  been  **  howl- 
ing to  heaven,"  as  he  says,  with  regard  to  the  rate  Increase  complained  of, 
refers  only  In  this  to  the  rates  to  Mobile,  having  never  tried  to  go  to  Mont- 
gomery or  Selma. 

S.  Odenhelmer,  a  manufacturer  of  cotton  goods,  makes  general  complaint  of 
the  discrimination  in  rates  from  all  competitive  points  where  there  are  cotton 
mills  to  Montgomery  and  Mobile.  But  it  appears  from  his  testimony  that  there 
are  cotton  mills  at  Montgomery  and  Mobile  as  well  as  at  New  Orleans,  to  say 
nothing  of  the  other  places  mentioned,  and  It  is  altogether  unreasonable  to  ex- 
pect that  rates  on  cotton  manufactures  should  be  put  so  low  that  mills  at  other 
points  shall  be  able  to  compete  with  those  actually  on  the  ground.  The  com- 
mission makes  no  reference  to  cotton  goods  in  connection  with  the  Montgomery 
rate,  and  therefore  evidently  took  this  view.  Mention  was  also  made  by  this 
witness  that  the  rates  southerly  from  Montgomery  to  New  Orleans  were  lower 
than  those  northerly  from  the  one  place  to  the  other.  But  the  explanation  given 
him  by  the  company  was  that  there  are  a  good  many  empty  cars  going  in  the 
direction  of  New  Orleans  and  none  the  other  way,  which  might  properly  Justify 
the  distinction. 

R.  J.  Wood,  manager  of  the  Gulf  Bag  Co.,  manufacturers  of  burlap  bags,  testi- 
fies that  at  one  time,  although  not  recently,  they  consigned  goods  to  friends  in 
Mobile  to  have  them  reconsigned  to  other  points  in  Alabama,  because  the  com- 
bination on  Mobile  was  less  than  the  rates  through  there.    He  also  says  that 
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the  question  of  the  rates  from  New  Orleans  to  Montgomery  and  Selma  being 
higher  than  the  combination  on  Mobile  was  an  old  one  and  had  been  up  ever 
since  he  was  connected  with  the  New  Orleans  Board  of  Trade,  some  Beven  years, 
complaint  being  made  and  efforts  put  forth  to  correct  it 

All  that  his  company  have  ever  asked,  as  he  says.  Is  the  same  rates  that 
eastern  ports  have  to  points  halfway  distant  to  New  Orleans,  which  they  have 
never  got,  and  are  therefore  at  a  disadvantage.  They  have  better  rates,  com- 
paratively speaking,  according  to  this  witness,  to  the  OaroHnas  than  to  Ala- 
bama and  Georgia,  and  there  are  18  or  20  points  in  Georgia  to  each  of  which 
the  mileage  is  less  from  New  Orleans  tlian  from  New  York,  Philadelphia,  or 
Baltimore,  and  yet  the  rates  are  invariably  higher;  in  conseqnence  of  which 
the  Southeast,  for  his  company,  is  a  dumping  ground,  where  they  get  rid  of 
any  overplus,  but  do  not  expect  to  make  money.  They  sell  at  Atlanta,  but 
make  nothing.  That  city  is  a  bag  consumer,  but  there  is  a  bag  concern  there, 
and  Atlanta  itself  complains  of  New  Orleans.  This  extract  from  the  testi- 
mony of  this  witness  is  perhaps  unnecessary,  as  the  commission  does  not  in- 
clude burlap  or  gunny  bags  among  the  articles  alleged  to  be  discriminated 
against,  so  far  as  concerns  the  Montgomery- Selma  territory.  It  is  only  Mobile 
as  to  which  this  is  predicated  with  regard  to  these  articles,  and  it  will  be 
noted  that  what  he  says  has  no  application  to  Mobile. 

In  this  connection  a  protest,  dated  August  6,  1902,  drawn  up  by  the  attor- 
ney of  the  J^ew  Orleans  Board  of  Trade,  was  introduced  in  evidence  before  the 
commission,  in  which  the  existence  of  discriminating  rates  against  New  Or- 
leans into  the  southeastern  territory  was  charged,  the  fact  that  the  throng 
rate  to  Montgomery  and  Selma  was  higher  than  the  Mobile  combination  being 
also  mentioned.  New  Orleans  and  Mobile,  as  it  is  there  contended,  stand  in 
the  same  relation  to  the  sources  of  supply  and  are  competitors  to  points  be- 
yond them,  and  claim  is  made  that  outbound  rates  from  New  Orleans  should 
therefore  carry  but  slight  differentials.  The  rest  of  the  pax)er  is  mainly  an 
argument  why  New  Orleans  should  be  put  on  an  equality  of  rates  which 
would  permit  of  competition  with  New  York  and  Baltimore  as  well  as  Geor- 
gia, the  Carol Inas,  and  Virginia — a  broad  question  not  in  Issue  here,  as  already 
pointed  out,  and  therefore  not  relevant  or  properly  to  be  considered. 

This  completes  the  evidence  on  this  branch  of  the  case  and  there  is  no  need 
to  dwell  on  the  view  to  be  taken  of  It.  Considered  severally  or  collectively,  It 
contains  nothing  which  we  can  discover  that  supports  the  conclusions  of  the 
commission  with  respect  to  the  Montgomery  rates,  outside  of  the  fact  that,  if 
the  reduction  is  to  stand  to  Pensacola  and  Mobile,  It  calls  for  a  reduction  to 
Montgomery  to  equalize  the  sum  of  the  locals.  It  is  not  simply  that  the 
weight  of  the  evidence  does  not  sustain  the  reasons  assigned  by  the  commis- 
sion in  its  report,  but  that  there  Is  no  substantial  basis  for  those  reasons  in 
the  testimony  passed  upon. 

The  Mobile  and  Pensacola  rates  remain  to  be  considered,  both  on  their  own 
account  and  as  the  essential  basis  of  the  rates  to  Montgomery.  It  Is  to  be 
noted  with  regard  to  these  that  as  the  law  then  stood  the  mere  fact  that  they 
were  Increased  by  the  company  over  what  they  had  been  previously  creates 
no  presumption  that  they  were  not  fair  and  reasonable.  (Interstate  Com- 
merce Commission  v.  Chicago  Great  Western  Railroad,  209  U.  S.,  108.) 

Nor  did  It  justify  the  commission  in  putting  them  back  to  what  they  had 
been,  without  regard  to  whether  that  could  be  properly  said  of  them.  But 
this,  again,  Is  practically  all  that  there  Is  to  sustain  the  commission's  action. 
It  is  undisputed  that  these  rates  to  Pensacola  and  Mobile  were  the  result  of 
severe  water  competition,  and  that  this  had  disappeared  at  the  time  of  the 
Increase.  "At  the  date  of  the  hearing,"  say  the  commission,  "carriage  by 
water  was  Infrequent  and  cut  but  little  figure  as  a  competitor  "  with  the  rail- 
road. It  Is  also  stated  that  while  the  rates  by  rail  were  generally  higher  than 
by  water,  this  was  not  the  case  in  the  third,  fourth,  and  fifth  classes,  under 
which  the  bulk  of  the  freight  between  New  Orleans  and  Mobile  moved,  not- 
withstanding which  the  commission  proceeded  to  reduce  the  rates  for  these 
classes  to  what  they  had  been  before,  actually  making  them  6,  9,  and  8  cents, 
respectively,  below  the  established  water  rates  as  they  then  stood. 

Take  also  the  relative  result  brought  about  by  the  commission's  action.  It 
may  be  that  no  point  should  be  made  of  the  fact  that,  taking  the  rate  on  first- 
class  goods,  which  the  commission  accepts  as  fair,  having  made  no  change  in  it, 
the  other  rates  are  disproportionately  low  by  comparison.  This  is  the  uncon- 
tradicted testimony  of  some  of  the  witnesses,  though  it  may  be  said  that  the 
commission  was  not  h^»nd  to  adopt  their  view  of  it.    But  that  there  is  a  mate- 
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rial  disparity  is  observable  on  the  face  of  things,  and  also  that  It  breaks  in 
upon  the  ratio  established  by  the  railroad,  which  was  accepted  and  lived  up 
to  all  these  years — a  somewhat  significant  circumstance.  More  than  that, 
however,  in  making  the  rates  on  fifth  and  sixth  class  goods  35  cents  each  to 
Montgomery  and  15  cents  each  to  Mobile,  while  they  are  20  and  15  cents,  re- 
spectively, to  Pensacola,  the  classification  is  inconsistent,  to  say  nothing  of  the 
testimony  of  some  of  the  witnesses,  who  assert  without  contradiction  that  if  15 
cents  is  correct  for  the  sixth  it  is  too  low  for  the  fifth  class;  while  in  fixing 
the  rate  to  Montgomery  at  77  cents  on  second  class  and  55  on  third  class — 
based  on  a  37  and  25  cent  rate  to  Mobile,  resi)ectively — there  is  a  drop  of  22 
cents,  which,  according  to  the  undisputed  evidence,  creates  a  disproportion 
between  these  two  classes  that  is  unprecedented  in  all  that  territory.  And  the 
same  is  true  as  to  the  12-cent  drop  between  these  classes  in  the  rate  to  Mobile, 
which  is  a  reduction  of  33  per  cent  on  the  face  of  one  and  50  per  cent  on  the 
face  of  the  other,  according  to  the  one  that  is  taken  for  comparison.  It  is  no 
answer  as  to  any  of  these  Mobile  rates  that  there  were  the  same  inconsistencies 
in  the  formerly  prevailing  rates  of  the  railroad.  These  were  competitive  rates 
with  respect  to  which  nothing  reliable  can  be  predicated  without  knowing 
Just  what  produced  them.  The  resort  to  them  for  'justification  in  this  way 
merely  serves  to  demonstrate  the  intimate  relation  which  they  bear  to  the  order 
of  the  commission. 

It  is  said,  however,  in  the  report  of  the  commission  that  the  Mobile  and  Pen- 
sacola rates  had  remained  substantially  unchanged  for  over  20  years,  and  that 
there  was  no  evidence  that  they  had  not  been  compensatory.  At  the  time  this 
statement  was  made  the  increased  rates  were  in  force  which  were  established 
in  1907,  and  not  the  old  ones  in  existence  before  that.  And  it  was  the  unrea- 
sonableness of  these  new  rates  which  the  complainants  in  the  proceeding  had 
the  burden  of  showing.  There  was  no  adverse  presumption  to  be  indulged, 
as  we  have  seen,  because  of  the  increase.  (Interstate  Commerce  Commission  v. 
Chicago  Great  Western  Railroad,  209  U.  S.,  109.)  Nor  Is  a  voluntary  rate, 
established  to  meet  competition,  to  be  taken  as  the  measure  of  what  is  reason- 
able. (Lake  Shore  R.  R.  v.  Smith,  173  U.  S.,  684;  Frederick  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  18  I.  C.  C.  Rept,  481,  484;  Breese  v.  Trenton  Mining  Co., 
19  I.  C.  C.  Rept,  598,  600.)  And  yet 'that  in  efl'ect  is  just  what  the  com- 
mission did  in  suggesting,  in  defense  of  the  reduction  and  restoration  which 
it  vmdertook  to  make,  that  the  previous  rates  were  not  shown  negatively  not 
to  have  been  compensatory.  It  was  not  incumbent  on  the  railroad  at  that  stage 
to  make  this  out,  but  on  the  complainant  to  show  that  the  rates  as  they  stood 
were  unjust  and  unreasonable.  The  position  taken  here,  on  behalf  of  the 
commission,  is  that  a  rate,  however  low,  can  not  be  condemned  as  unjust  if  it 
yield  any,  the  most  insignificant,  return  above  the  cost  of  service,  a  proposition 
we  are  not  prepared  to  accede  to. 

As  further  justi^ing  the  reduction  made,  it  is  declared  by  the  commission 
that  the  rates  to  Mobile  and  Pensacola  exceeded  the  rates  from  New  Orleans 
to  other  water-transportation  points,  such  as  Natchez,  Vicksburg,  Greenville, 
and  Memphis,  where  the  distances  are  greater.  This  clearly  is  not  true  as  to 
Mobile,  whatever  may  be  the  case  as  to  Pensacola.  The  rates  from  New 
Orleans  to  the  Mississippi  River  points  mentioned,  as  contrasted  with  those  to 
Mobile,  according  to  the  schedule  at  the  time  on  file  with  the  commission,  will 
api)ea)r  by  the  following  table: 


Bates  to  Natches,  Vicksbure,  Qreenville,  and  Memphis. 
Hates  to  Mobile  as  reduced  by  the  commission 


Classes— 

2 

3 

4 

5 

6 

40 

32 

26 

20 

17 

37 

25 

18 

15 

15 

15 
15 


It  may  be  that  the  commission  in  the  statement  which  it  made  had  the  rates 
in  mind  as  raised  by  the  railroad,  as  to  which,  however,  it  would  be  true  only 
with  respect  to  the  third,  fourth,  and  fifth  classes.  But  that  is  not  the  way  it 
is  put,  nor  is  It  the  use  made  of  it  in  argument,  which  is  that  the  rates  to 
Mobile  as  they  previously  stood  and  as  they  were  reduced  and  restored  still 
exceeded  those  to  the  other  water-transportation  points  which  are  mentioned, 
which  is  a  clear  misapprehension. 

81525— S.  Doc.  1140, 62-3,  vol  2 15 
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It  is  also  said  by  the  commission,  in  the  same  connection,  that  these  rates 
exceed  those  from  Nashville,  Memphis,  Cincinnati,  and  Louisville  to  points 
approximating  the  same  distance.  There  is  no  way  of  knowing  on  what  this 
is  predicated,  there  being  no  reference  to  any  schedules  or  tables  of  compari- 
son by  which  to  verify  it.  Neither  is  there  anything  in  the  evidence  before 
the  commission  which  apparently  warrants  it.  And,  by  contrast,  in  the  evi- 
dence taken  under  the  bill  which  is  now  before  us  it  is  proved,  without  con- 
tradiction, that  in  n  large  number  of  instances  the  fact  with  regard  to  the 
rates  from  the  places  named  is  Just  Uie  opposite. 

Another  ground  taken  by  the  commission  to  justify  its  action  is  that  the 
rates  between  New  Orleans,  Mobile,  and  Pensacola,  until  the  advance  made  by 
the  railroad,  were  identical  in  both  directions,  westward  as  well  as  eastward, 
a  condition  which  prevailed,  as  it  is  said,  between  other  cities,  such  as  New 
Orleans,  Memphis,  Greenville,  Vicksburg,  and  Natchez,  and  that  the  raising 
of  rates  in  the  one  direction  resulted  in  a  disturbance  of  relations  between 
points  where  geographic  and  commercial  conditions  called  for  equality.  But 
it  has  often  been  recognized  by  the  commission  that  the  mere  fact  that  a  rate 
Is  higher  one  way  between  the  same  points  than  it  is  the  other  does  not  prove 
that  the  higher  rate  is  unreasonable.  (Duncan  v,  Atch.,  Topeka  &  Santa  Fe, 
6  I.  C.  C.  Rept,  85,  103;  McLoon  v.  Boston  &  Maine  R.  R.,  9  I.  C.  C.  Rept., 
042;  Weil  v.  Pa.  R.  R..  11  I.  C.  C.  Rept.,  627.)  And  this  Is  particularly  true 
where  there  is  a  preponderance  of  empty  cars  moving  in  the  one  direction,  of 
which  there  is  here  some  suggestion.  There  is  also  some  evidence  that  the 
rates  westward  from  Mobile  to  New  Orleans  are  lower  than  they  should  be; 
all  of  which  goes  to  show  that  there  is  practically  nothing  to  be  made  out  of 
this  contention. 

It  is  further  said  by  the  commission  that  the  advances  made  from  New 
Orleans  to  Mobile  in  the  enumerated  classes  were  severely  felt  by  certain 
shippers  in  the  former  city,  especially  those  engaged  In  Jobbing  canned  goods, 
lard,  flour,  coffee,  oil,  crackers,  pickles,  vinegar,  beans,  etc.;  that  New  Orleans 
Is  an  important  distributing  market  for  canned  beans,  some  400  to  600  car- 
loads being  handled  there;  and  that  the  increase  on  this  commodity  was  par- 
ticularly burdensome,  if  not  practically  prohibitory  of  shipping  into  New  Or- 
leans and  out  to  Mobile.  That  the  advices  made  in  the  rates  on  these  classes 
of  goods  would  be  severely  felt  by  certain  shippers  is  not  a  sufficient  reason 
for  holding  that  they  were  not  what  they  ought  to  be.  Such  an  advance 
would  of  course  be  felt,  and  so  would  any  other  change  in  market  conditions 
which  affected  the  cost  of  handling.  With  regard  to  the  other  statements 
made  by  the  commission  in  this  connection.  It  Is  undoubtedly  true  that  New 
Orleans  and  Mobile  are  both  Jobbing  points;  but,  so  far  as  concerns  beans. 
They  get  their  supply  from  practically  the  same  markets  and  at  the  same 
freight  rates.  In  this  respect  they  are  rivals,  and  It  Is  altogether  out  of  line 
to  expect  that  the  rates  on  beans  from  New  Orleans  to  Mobile  should  be  so 
reduced  that  the  jobbers  in  New  Orleans  can  compete  with  those  in  Mobile, 
and  thus  invade  the  latter's  own  home  market. 

A  counter  protest  from  the  jobbers  in  Mobile,  if  this  were  done,  would  be  in 
order  as  a  matter  of  self-protection,  and  would  have  to  be  listened  to.  The 
same  is  true  with  respect  to  the  other  commodities  named,  as  it  is  also  with 
regard  to  paper,  stovepipe,  tinware,  tubs,  and  galvanlzed-iron  tubs,  as  to  which, 
according  to  the  commission,  the  advance  In  rates  made  by  the  railroads  would 
have  to  be  absorbed  by  the  manufacturers. 

The  evidence  with  regard  to  all  this  is  not  in  conflict.  Take,  for  example,  the 
testimony  of  George  P.  Thompson,  president  of  the  New  Orleans  Grocers' 
Association,  which  has  already  been  referred  to  in  connection  with  the  rate  to 
Montgomery.  Ke  has  been  selling  canned  goods,  crackers,  and  baking  powder 
at  Mobile  for  a  number  of  years,  as  he  says,  and  the  advance  in  rates,  accord- 
ing to  his  statement,  has  affected  him  materially.  There  has  also  been  a  serious 
falling  off  in  peas  and  beans,  particularly  the  black-eyed  beans  which  are  dried 
In  bags,  the  best  coming  from  California.  Mobile,  as  he  says,  is  a  large  con- 
sumer of  these  for  export  and  otherwise,  and  If  New  Orleans  Is  shut  out  from 
there  it  means  a  control  of  the  beau  business  by  the  railroad.  But  he  admits 
that  Mobile  can  buy  beans  from  California  as  cheaply  as  he  can,  and  that  the 
rate  from  there  to  each  of  these  two  cities  Is  the  same.  And  he  therefore, 
when  you  come  to  analyze  It,  simply  wants  the  local  rate  from  New  Orleans  to 
Mobile  kept  down  to  a  point  where  he  can  have  a  chance  to  compete  at  Mobile 
or  places  basing  on  there  with  the  Mobile  jobber  on  the  same  product.  So  also 
with  regard  to  canned  goods,  baking  powder,  candles,  etc.,  the  rates  on  which 
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from  Memphis  to  Mobile  are  shown  to  be  less  than  from  New  Orleans;  the 
comparison  so  made  is  of  no  particular  significance  without  a  consideration 
of  how  the  rates  from  Memphis  happen  to  be  what  they  are  (whether  these 
rates  are  class  or  commodity),  and  why  that  city  enjoys  this  apparent  ad- 
vantage. Mr.  Thompson  also  speaks  of  New  Orleans  as  a  great  distributing 
port  for  olive  oil  and  coffee,  and  thinks  that  recognition  should  be  given  it  on 
outbound  rates  accordingly,  but,  except  that  Mobile  buys  oil  from  New  Orleans, 
he  makes  no  application  of  his  statement. 

W.  O.  Hudson,  manager  of  the  Marine  Oil  Ck).,  says  he  is  forced  into  com- 
petition at  Mobile  with  oil  from  the  Ohio  oil  field,  from  whence  also  he  gets 
his  supply  from  the  National  Refining  Co.,  which  has  refineries  at  Cleveland 
Marietta,  and  Findlay.  He  stocks  up  for  Mobile  from  there,  but  it  would  suit 
him  better  to  do  so  from  New  Orleans,  which  would  relieve  him  from  the  neces- 
sity of  carrying  so  many  men.  and  where  his  facilities  are  greater.  These 
purely  personal  considerations  have  no  bearing,  of  course,  on  the  reasonable- 
pess  of  these  rates,  which  are  not  to  be  fixed  to  accommodate  any  particulMr 
person's  business. 

There  Is  but  one  witness,  Mr.  B.  C.  Palmer,  who  has  anything  to  sav  about 
the  paper  Industry.  Testifying  eight  months  after  the  advance  in  rates  had 
gone  Into  effect,  while  he  feels  that  it  may  be  Injurious  when  his  customers  get 
onto  the  idea,  he  admits  that  so  far  it  has  not  been  so.  His  concern  also  Is  only 
as  to  goods  going  through  Mobile  to  points  beyond  and  not  as  to  Mobile  proper, 
although  he  does  business  there.  New  Orleans,  as  he  says.  Is  the  principal 
distributing  point  in  the  South  for  newspaper  material,  competing  with  St. 
Louis,  Cincinnati,  and  Nashville,  but  having  an  advantage  in  rates,  as  a' rule, 
from  western  points  of  manufacture,  the  rates  to  New  Orleans  and  to  Mobile 
being  equal.    There  would  seem  to  be  nothing  calling  for  relief  in  this  situation. 

So,  also,  with  reference  to  stovepipe,  tinware,  tubs,  and  galvanized  tubs,  Mr. 
McBride,  of  the  National  Enameling  Co.,  says  that  the  manufacturers  have  not 
been  compelled  to  absorb  the  advance,  as  stated  by  the  commission,  although 
he  thinks  it  probable  in  the  end  that  they  may  have  to  do  so.  Prices  have  been 
Increased  to  the  extent  of  the  advance,  but  no  one  in  Mobile  has  declined  to 
buy  on  account  of  It.  It  simply  has  increased  the  cost  to  the  jobber,  and  he 
In  turn  sells  higher  to  the  retailer.  He  admits  that  the  New  Orleans  manu- 
facturers still  have  a  lower  rate  to  Mobile  than  any  other  point  with  which 
they  come  in  contact;  but  the  difference  Is  slight,  and  It  would  take  but  a 
small  advance  to  equalize  It.  The  trade  at  Mobile  has  been  accustomed -to  buy 
goods  delivered,  and  It  is  going  to  be  difficult,  as  he  says,  to  get  the  increase 
from  them  in  the  future,  although  the  New  Orleans  manufacturer  is  now  doing 
so.  Under  normal  conditions  the  manufacturers  would  have  to  absorb  the 
advance  and  keep  the  Mobile  jobber  on  a  par  with  others,  but  now  It  is  done 
by  the  jobber. 

There  Is  nothing  In  any  of  this  to  sustain  the  findings  of  the  commission 
which  have  been  referred  to,  or  to  justify  the  reduction  which  It  has  ordered.' 
The  rates  to  Mobile  were  so  low  before  that  the  manufacturers  in  New  Orleans 
could  afford  to  absorb  them  and  did  so.  They  can  not  perhaps  afford  to  do  so 
now.  And  becaHse  the  Mobile  jobber  has  become  accustomed  to  get  his  goods 
free,  the  manufacturers  in  New  Orleans  anticipate  trouble.  But  this  is .  a 
possibility  which  the  railroad  can  not  be  required  to  prevent;  and  the  situation 
as  disclosed  by  this  witness  Indicates  that  the  former  rate  was  certainly  low. 

Again,  the  conmiisslon  makes  the  statement  that  the  advance  in  rates  on 
furniture,  Iron  beds,  etc.,  had  practically  closed  out  the  business  with  Mobile 
in  these  articles,  better  rates  being  made  on  them  from  other  manufacturing 
points,  such  as  Atlanta,  Ga.,  and  High  Point  and  Winston-Salem,  N.  C.  This 
is  a  clear  mistake  of  fact,  due,  no  doubt,  to  Inadvertence,  but  none  the  less 
serious,  it  being  the  uncontradicted  evidence  that,  with  one  single  exception, 
where  the  rate  from  Atlanta  to  Mobile  is  a  cent  lower  than  from  New  Orleans, 
all  the  rates  on  all  the  articles  named  from  the  three  places  mentioned  are 
not  only  higher,  but  very  materially  higher,  than  from  New  Orleans.  It  Is 
true  that,  according  to  Mr.  Wright,  there  is  a  restrictive  loading  rule  with 
regard  to  furniture  from  New  Orleans  to  Mobile  which  is  not  imposed  as  to 
Nashville  and  Memphis.  But  this  does  not  apply  to  any  other  points,  and, 
while  It  apparently  gives  some  advantage  to  Memphis  over  New  Orleans,  Nash- 
ville is  simply  put  on  an  equality  with  it.  It  is  to  this  rule  also  and  to  the 
changed  classification  of  mixed  furniture  in  carloads  that  he  ascribes  his  loss 
of  trade,  rather  than  to  the  present  rate  advances. 

The  testimony  of  P.  Jung,  another  Iron-bed  manufacturer,  is  even  less  to  the 
purpose.    He  says  he  never  sought  the  Mobile  field  nor  made  any  effort  to 
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get  Into  Pensacola  and  has  not  been  affected  by  the  advance  in  rates  to  these 
places.  Before  the  advance  he  solicited  business  throughout  Alabama  and 
Georgia,  but  found  that  he  would  hav5  to  guarantee  rates  as  against  Atlanta, 
High  Point,  and  Winston-Salem,  and  that  the  trade  did  not  warrant  it.  Evi- 
dently the  increase  did  not  harm  nor  would  the  reduction  help  him. 

This  is  all  the  evidence  there  is  as  to  furniture  and  Iron  beds,  and  it  is  clear 
that  It  does  not  in  any  particular  support  the  statement  of  the  commission. 

It  is  further  said,  however,  by  the  commission  that  the  advance  in  rates  on 
bags,  burlap,  gunny,  and  Jute  was  vigorously  opposed  and  a  strong  protest  fflso 
made  on  account  of  tlie  alleged  discrimination  against  New  Orleans  in  cotton 
goods,  it  being  asserted  that  other  manufacturing  points  were  given  more 
favorable  rates.  This  is  sought  to  be  sustained  as  to  cotton  goods  by  a  com- 
parison of  rates  from  Vii-glnia  and  North  and  South  Carolina  points,  as  well 
as  from  Augusta,  Ga.,  and  even  from  New  York  and  Boston.  The  suggestion 
that  the  advance  was  vigorously  opposed  or  that  a  strong  protest  was  made 
affords  neither  evidence  nor  argument.  This  Is  always  to  be  looked  for  where 
there  is  an  increase  In  prices,  whether  warranted  or  unwarranted.  Nor  Is 
anything  more  to  be  made  out  of  the  rate  comparison.  The  commission  does 
not  say  that  the  rates  to  Mobile  on  cotton  goods  are  less  from  other  manufac- 
turing points  than  from  New  Orleans,  which  is  not  the  fact,  as  is  demonstrated 
by  the  evidence,  but  only  that  the  rates  are  more  favorable.  But  this  is  based 
on  the  mere  matter  of  distance,  which  is  no  criterion,  as  already  stated,  with- 
out the  consideration  of  other  attending  conditions.  As  pointed  out  also  In 
■connection  with  the  Montgomery  rates — according  to  the  testimony  of  Mr.  Oden- 
helmer,  on  which  this  part  of  the  case  is  evidently  based — there  are  cotton 
mills  both  at  Mobile  and  Montgomery,  as  well  as  at  the  other  competing  points 
named,  and  it  is  not  to  be  expected  that  rates  on  cotton  goods  should  be  put 
so  low  that  New  Orleans  manufacturers  would  have  an  advantage  over  all 
others  in  that  territory  beyond  what  they  already  have,  which  would  be  the 
rankest  discrimination.  And  the  matter  of  burlap  and  gunny  bags  Is  not  much 
different.  The  testimony  of  Mr.  R.  J.  Wood  is  directed  to  this  and  has  already 
been  considered  In  another  connection.  So  far  as  Montgomery  and  Pensacola 
are  concerned,  he  frankly  says  that  the  advances  have  not  Injured  his  busi- 
ness. His"  complaint  is  as  to  points  beyond,  with  regard  to  which  he  has  not 
a  little  to  say,  but  It  has  been  discussed  above  and  there  is  no  occasion  to  again 
go  over  it. 

This  Completes  the  case  as  to  Mobile;  and  that  with  regard  to  Pensacola. 
except  that  it  is  still  wejiker,  is  no  different.  It  Is  said  by  the  commission  that 
the  advance  In  rates  "  was  not  so  heavy  or  so  Injurious  to  the  merchants  in 
New  Orleans  in  their  trade  with  Pensacola  as  the  advance  to  Mobile,  but  they 
strongly  protested  against  It,  and  It  was  shown  that,  proportionately,  like  con- 
ditions resulted  from  the  advance  as  were  produced  by  the  increase  in  rates  to 
Mobile."  But  there  Is  nothing  to  sustain  this  statement.  One  witness,  Mr. 
Palmer,  a  paper  dealer,  says  that  he  would  be  affected  in  Pensacola  the  same 
as  Mobile;  but  he  Is  not  affected  at  all  at  Mobile  and  can  not,  therefore,  be  at 
Pensacola.  Another,  Mr.  Steinhart,  who  deals  in  soap,  says  that  they  get  no 
orders  from  Pensacola  because  the  rate  is  said  to  be  so  high^  and  what  he 
wants  and  thinks  the  company  should  come  down  to,  as  he  is  not  slow  in  saying, 
is  a  10  or  12  cent  rate,  the  same  as  on  rice  and  sugar,  which  Is  hardly  to  be 
expected.  The  other  witnesses  called,  to  a  man.  declare  either  that  they  have 
no  complaint  to  make  or  that  their  business  at  Pensacola  is  slight  or  that  they 
have  not  been  affected:  and  yet  the  commission  finds  with  regard  to  the  trade 
with  Pensacola  what  has  Just  been  stated. 

Opposed  to  the  evidence  which  has  been  thus  referred  to — If  there  can  be  said 
to  be  any  opposition  to  what  Is  so  irrelevant  and  wanting  in  persuasiveness  on 
the  question  as  to  what  is  reasonable — there  are  several  witnesses  produced  by 
the  railroad  company  of  large  experience  who  testify  that  the  rates  prescribed 
by  the  commission,  both  to  Mobile  and  Pensacola,  as  well  as  to  Montgomery,  are 
unjust  and  unfair  under  all  the  circumstances,  and,  among  others,  because  they 
are  less  than  those  usually  and  ordinarily  charged  by  the  company,  as  well  as 
by  other  railroads,  for  the  transportation  of  like  classes  of  property  between 
other  points  In  the  South  separated  by  similar  distances;  because  the  rates 
which  were  cut  down  permitted  a  free  movement  of  tralfic  and  there  were  no 
competitive  or  commercial  conditions  calling  for  a  reduction;  and  because  the 
rates  as  reduced  would  give  to  New  Orleans  an  undue  and  unreasonable  advantage 
and  preference  over  VIcksburg,  Memphis,  and  other  Mississippi  and  Ohio  crossings, 
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and  would  disrupt  and  destroy  the  relative  adjustment  and  the  general  system  of 
rates  which  have  prevailed  in  the  southeastern  territory  ever  since  the  Gooley 
arbitration.  It  Is  also  indisputably  shown  that  the  New  Orleans-Mobile  line 
along  the  Gulf  coast  is  exceptionally  difficult  and  costly  to  operate ;  that  a  con- 
siderable portion  of  it  consists  of  long  trestles  and  bridges  which  are  subject  to 
extraordinary  damage  and  sometimes  to  a  complete  destruction  by  floods  and 
freshets  in  the  streams  which  they  span ;  that  Its  proximity  to  the  Gulf  lays  it 
open  to  the  full  force  of  the  Gulf  storms  and  hurricanes,  by  which  it  was  en- 
tirely put  out  of  business  for  nearly  a  month  in  the  early  fall  of  1909,  and  for 
considerable  periods  at  different  times  previously;  that  the  intermediate  terri- 
tory traversed  is  so  sparsely  settled  and  its  freight  traffic  so  small  that  the  suc- 
cessful and  profitable  operation  of  the  line  is  necessarily  dependent  on  the 
through  traffic  between  New  Orleans  and  Mobile  and  points  beyond,  in  conse- 
quence of  which  the  company  has  never  received  even  a  fair  return  from  its 
operations;  and,  finally,  that  the  cost  of  operation  by  reason  of  the  increase  in 
wages,  in  maintenance,  and  in  the  price  of  locomotives,  cars,  and  other  matters 
of  equipment  has  grown  so  enormously  in  the  last  few  years  that  to  go  bacls  to 
rates  established  under  earlier  conditions,  when  there  was  active  water  compe- 
tition, instead  of  being  fair  and  reasonable,  is  to  worlc  great  and  manifest  injus- 
tice in  disregard  and  in  the  face  of  this  undisputed  showing. 

There  was  no  attempt  to  meet  the  case  as  so  made  out  for  the  company  either 
by  way  of  argument  or  otherwise.  Counsel  for  the  commission  and  for  the 
Governm^it  simply  rely  on  the  authority  of  the  commission  to  determine  what 
is  a  reasonable  rate  and  the  conclusiveness  of  its  Judgment  where  it  has  done  so, 
against  which,  it  was  argued,  the  courts  can  afford  no  relief  unless  the  rate 
which  has  been  fixed  is  shown  to  be  confiscatory.  But  this  contention,  as  pre- 
sented and  sought  to  be  applied  in  the  case  at  bar,  must  be  rejected.  In  our 
Judgment,  it  was  never  intended  to  confer  on  the  commission  any  8uch  un- 
restrained and  undirected  power.  As  already  pointed  out,  the  law  provides  for 
a  hearing  and  it  must  be  more  than  a  shadow.  Both  parties  are  entitled  to  be 
confronted  with  the  evidence  on  which  the  case  is  to  be  determined,  and  the 
conclusion  reached  must  be  a  reasonable  inference  from  the  facts  disclosed  by 
the  investigation.  This  construction  of  the  commission's  authority  and  the 
conditions  which  limit  its  exercise  appear  to  us  clearly  and  definitely  settled 
by  the  recent  decision  in  Interstate  Commerce  Commission  v.  Union  Pacific  Rail- 
road, supra,  which  is  the  latest  and  fullest  utterance  of  the  Supreme  Court  in  a 
case  of  the  same  general  class  as  the  one  now  under  consideration.  Tested  by 
the  principles  laid  down  in  that  decision,  we  are  of  opinion  that  the  order  here 
drawn  in  question  must  be  held  invalid  as  exceeding  the  delegated  iwwers  of 
the  commission,  because  there  was  no  substantial  evidence  to  sustain  it.  It  is 
not  merely  that  the  evidence  preponderates  in  favor  of  the  reasonableness  of 
the  rates  which  have  been  cut  down.  Concededly,  that  would  not  be  enough 
to  challenge  the  action  of  the  commission.  Not  only  is  the  comml.ssion  vested 
with  a  discretion  which  can  not  be  disturbed,  and  which  we  intend  unqualifiedly 
to  respect,  but  it  is  entitled  to  select  the  testimony  which  it  will  believe  and  rely 
upon,  according  as  it  addresses  itself  to  the  discriminating  Judgme;it  of  the 
commission.  But  it  is  not  within  the  authority  of  the  commission  to  reduce 
the  rates  in  this  or  any  other  case  not  merely  against  the  weight  of  the  evidence 
produced  to  sustain  them,  but  without  anything  substantial  to  warrant  the 
conclusion  reached  or  the  reasons  assigned  therefor.  And  this  we  are  convinced 
is  a  case  of  that  character.  The  only  discoverable  basis  for  condemning  the 
rates  to  Mobile  and  Pensacola  Is  the  fact  t^at  they  had  been  advanced  in  1907, 
and  this  of  itself  was  clearly  not  sufficient.  (Interstate  Ck>mmerce  Commission 
V,  Chicago  Great  Western,  209  U.  S^  108.)  If  the  long  continuance  of  lower  rates 
to  these  points  or  the  circumstances  connected  with  their  increase  called  for 
explanation,  as  suggested  in  the  case  cited,  the  explanation  made  by  the  carrier, 
in  the  absence  of  anything  to  discredit  it,  must  be  held  to  sustain  the  advance 
as  against  any  presumption  that  it  was  unreasonable,  and  therefore  there  was 
nothing  substantial  to  support  Its  condemnation.  Nor  is  there  anything  of 
substance  to  sustain  the  reduction  of  the  Montgomery  rates  except  the  fact  that 
tliey  exceeded  the  former  combination  on  Mobile  and  Pensacola.  Outside  of 
these  facts,  having  regard  to  the  undisputed  evidence  adduced  at  the  hearing, 
the  existing  rates  were  not  shown  to  be  unjust  or  unreasonable  and  there  was 
therefore  no  valid  basis  for  the  commission's  conclusion. 

And  the  petitioner  is  therefore  entitled  to  a  decree  annulling  the  order. 

Mack,  Judge^  dissents 
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Q.  (By  Mr.  Manager  Sterling.)  You  had  some  further  negotia- 
tion with  Mr.  Warriner,  of  the  Lehigh  Valley  Co.,  did  you  not? — A. 
I  went  to  see  him  once  after  that ;  yes. 

Q.  And  you  talked  to  him  then  about  the  coal-land  transaction,  did 
you  not  ?— A.  Well,  hardly  that. 

Q.  You  tried  to  sell  to  him  the  Everhart  interest  in  800  acres  of 
land? — A.  Absolutely  not. 

Q.  You  talked  with  him  about  it? — A.  No.  I  will  go  into  that  if 
you  desire. 

Q.  Did  you  talk  with  Warriner  about  the  Everhart  interest  in  800 
acres  of  land  ? — A.  The  Lehigh  Valley 

Q.  Did  you  talk  with  him  about  it? — ^A.  About  the  interest  of 
what? 

Q.  About  purchasing  the  Everhart  interest  in  800  acres. — ^A.  No ; 
not  the  wav  you  put  it. 

Q.  In  what  Way  did  you  talk  with  him  about  it? — A.  The  Ever- 
liarts  had  leased  two  pieces  of  property  to  the  Lehigh  Valley  Coal  Co. 

Q.  No ;  I  am  not  asking  you  for  facts.  I  am  asking  you  what  was 
said  to  Mr.  Warriner. — A.  I  can  not  tell  you  what  was  said  without 
giving  the  facts  about  what  was  said. 

Q.  Just  state  the  substance  of  the  conversation  that  you  had  with 
Warriner  about  that. — ^A.  I  spoke  to  Mr.  Warriner  about  the  Lehigh 
Valley  leases — the  one  with  regard  to  400  acres,  which,  I  think,  was 
known  as  the  1884  lease,  and  the  one  with  regard  to  800  acres,  which 
was  known  as  the  1888  lease.  In  the  1888  lease  the  Lehigh  Valley 
Coal  Co.  had  bought  out 

Q.  Did  you  teU  him  that? — A.  That  is  what  we  were  talking 
about. 

Q.  Go  ahead  and  state  the  conversation. — A.  I  had  to  refer  to 
something  as  the  basis  of  the  conversation.  The  Lehigh  Valley  Coal 
Co.  had  bought  out  all  but  one  of  the  Everhart  heirs,  Mrs.  Llewellyn, 
of  Philadelphia,  and,  according  to  my  information,  they  had  en- 
deavored to  negotiate  a  sale  from  her  for  a  definite  price,  the  same 
they  had  paid  the  others,  $100,000,  and  they  had  not  been  able  to 
effect  it. 

Mr.  Culberson.  Mr.  President,  before  we  pass  from  the  Bruce 
argument  I  desire  to  ask  another  question. 

The  PREsroENT  pro  tempore.  The  Senator  from  Texas  propounds 
a  question,  which  will  be  read  to  the  witness  by  the  Secretary. 

The  Secretary  reads  as  follows: 

In  one  of  your  letters  you  say  that  the  opinion  in  the  Bmce  case  reflected  the 
firpument  of  Mr.  Bruce.  What  argument  did  you  refer  to,  the  oral  argument  or 
the  private-letter  argument?  What  effect  did  this  last  argument  have  upon 
you? 

The  Witness.  I  referred  entirely  to  the  oral  ar^ment  and  to  the 
printed  brief  which  was  submitted  at  that  time.  It  was  certainly  a 
very  fine  argument  and  a  very  fine  brief.  That  statement  had  noth- 
ing whatever  to  do  with  what  was  contained  in  the  answer  to  my 
letter  of  the  10th  of  January.  That  letter  had  no  eflfect,  absolutely 
none,  upon  the  decision  of  the  case. 

Mr.  Culberson.  What  did  you  write  it  for,  then? 

The  Witness.  I  wrote  it  on  account  of 

The  President  pro  tempore.  The  Senator  must  submit  his  question 
in  writing. 
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Mr.  CuLBEBSON.  Since  I  am  handicapped  in  the  examination,  I  will 
take  the  liberty  of  asking  the  manager  to  put  the  question,  if  I  may 
be  permitted. 

Mr.  Mana^r  Sterulng.  I  will  ask  it. 

[To  the  witness.]  Just  answer  the  Senator's  question.  What  did 
you  write  it  for  if  it  did  not  have  any  effect? 

The  Witness.  It  simply  was,  as  you  might  say,  to  meet  the  argu- 
ment that  had  been  made  by  Judge  Mack  with  regard  to  what  are 
known  as  variations  from  the  Cooley  award.  Judge  Mack  was  as- 
suming the  position  of  dissent,  ana  that  was  one  matter  that  he 
raised.  It  only  enters  incidentally  into  the  decision  of  the  case,  very 
incidentally.  It  was  simply  to  get  his  views.  It  was  something 
that  had  arisen  entirely  outside  of  the  argument,  and,  as  I  said,  the 
case  could  have  been  disposed  of  entirely  without  reference  to  that. 
But  in  writing  the  opinion  it  was  deemed  necessary  to  cover  that 
point.  That  point  was  covered.  As  I  said,  I  did  not  write  that 
part  of  the  opinion  any  more  than  I  wrote  the  part  in  regard  to  the 
testimony  of  Mr.  Compton. 

Q.  (By  Mr.  Manager  Sterling.)  Judge,  you  did  use  it  for" the  pur- 
poses for  which  you  got  it  ?  You  used  it  to  meet  Judge  Mack's  views, 
did  you  not?  You  say  you  got  it  to  meet  Judge  Mack's  argument 
and  you  used  it  for  that  purpose? — A.  I  do  not  remember  that  I  did. 
I  do  not  remember  that  I  discussed  the  matter  with  Judge  Mack 
at  all. 

Q.  You  did  not  use  it  for  the  purpose  for  which  you  got  it,  you 
say  ? — A.  I  do  not  think  I  did. 

Q.  Did  you  tell  Judge  Mack  you  had  this  correspondence  with 
Bruce? — A.  No. 

Mr.  Reed.  Mr.  President,  I  send  a  question  to  the  desk. 

The  President  pro  tempore.  The  Senator  from  Missouri  pro- 
pounds a  question  which  will  be  submitted  to  the  witness  by  the 
Secretary. 

The  Secretary  read  as  follows: 

Why  did  you  not  give  the  attorneys  on  the  other  side  a  chance  to  present  their 
views? 

The  WrrNESS.  Because  the  point  in  the  case  amounted  to  so  very 
little.  It  did  not  enter  into  the  decision  of  the  case  practically  at 
all.  It  was  not  a  controlling  question.  It  merely  comes  up  mci- 
dentally. 

Q.  (By  Mr.  Manager  Sterling.)  If  it  was  so  insignificant,  why 
did  you  take  the  trouble  to  write  to  Bruce  about  it?  It  was  as  im- 
portant to  the  other  side  of  the  case  as  it  was  to  Bruce's  side  of  the 
case,  was  it  not? — ^A.  Yes;  it  was  just  as  important  to  one  side  of  the 
case  as  to  the  other. 

Mr.  Nelson.  I  present  the  following  question. 

The  PREsmENT  pro  tempore.  The  Senator  from  Minnesota  pro- 

mnds  a  question  which  will  be  submitted  to  the  witness  by  the 

jcretary. 

The  Secretary  read  as  follows : 

Yon  set  out  to  write  an  opinion  In  favor  of  the  railroad  company  and  you 
wanted  Mr.  Bruce  to  fortify  you  In  this,  did  yon  not? 

The  Witness.  No  ;  I  do  not  think  that  what  I  did  could  be  char- 
acterized that  way. 
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Mr.  Reed.  I  should  like  to  ask  another  question. 

The  President  pro  tempore.  The  Senator  from  Missouri  sub- 
mits a  question  which  will  be  propounded  to  the  witness  by  the 
Secretary. 

The  Secretary  read  as  follows : 

How  would  you  characterize  it? 

The  Witness.  I  can  go  into  a  full  explanation.  I  do  not  think  I 
can  answer  that  question  in  a  word.  As  I  have  said,  so  far  as  the 
first  letter  was  concerned,  the  position  taken  in  the  opinion  entirely 
disregards  the  suggestions  of  that  letter  with  regard  to  the  testimony 
of  Mr.  Compton ;  and  so  far  as  the  second  letter  is  concerned,  with 
regard  to  the  variations  from  what  is  known  as  the  Cooley  award, 
that  matter  is  dealt  with  in  that  part  of  the  opinion  by  Judge  Ejiapp. 

Mr.  Culberson.  Mr.  President,  I  have  a  question  to  propound  on 
the  same  subject. 

The  PiiEsroENT  pro  tempore.  The  Senator  from  Texas  propounds 
a  question  which  will  be  submitted  to  the  witness. 

The  Secretary  read  as  follows: 

Why  did  you  not  give  the  Bruce  letters  to  your  associates  on  the  bench? 

The  Witness.  Because,  as  I  said,  they  practically  did  not  enter 
into  the  decision  of  the  case  or  control  or  influence  the  decision  in 
the  case. 

Mr.  Reed.  I  send  the  following  question  to  the  desk. 

The  President  pro  tempore.  The  Senator  from  Missouri  pro- 
pounds a  question  which  will  be  submitted  to  the  witness. 

The  Secretary  read  as  follows: 

If  the  Information  you  requested  was  immaterial,  why  did  you  request  it? 

The  Witness.  It  seemed  to  be  material  at  the  time,  but  it  did  not 
prove  so  in  the  end. 

Mr.  Smith  of  Georgia,  Mr.  President,  I  submit  a  question. 

The  President  pro  tempore.  The  Senator  from  Gleorgia  submits 
a  question  which  will  be  propounded  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

Did  you  obtain  the  aid  of  Mr.  Bruce  to  prepare  a  dissenting  opinion,  and, 
after  obtaining  his  aid,  bring  the  majority  of  the  court  over  to  your  view  of 
the  cnse  without  disclosing  the  fact  either  to  opposing  counsel  or  the  court 
that  you  had  been  corresponding  with  Mr.  Bruce? 

The  Witness.  I  wrote  the  dissenting  opinion  which  I  did  solely 
upon  my  own  views  and  study  of  the  case.  Certainly  I  did  not  write 
that  dissenting  opinion  with  any  conference  with  Mr.  Bruce  or  anj 
correspondence  except  just  the  one  letter  which  has  been  put  in  evi- 
dence. I  had  reached  a  conclusion  with  regard  to  the  testimony  of 
Mr.  Compton  the  same  as  Mr.  Bruce  spea^  of  in  his  letter.  With 
regard  to  that,  I  simply  wanted  a  confirmation  of  that  view.  As  I 
said,  it  is  a  very  inconsiderable  point  in  the  case,  only  one  of  very 

many. 

Mr.  Reed.  Mr.  President,  I  send  to  the  desk  a  question. 

The  PRESroENT  pro  tempore.  The  Senator  from  Missouri  submits 
a  question  which  will  be  propounded  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

When  did  you  conclude  that  the  Information  you  sought  from  Mr.  Bruce  was 
immaterial? 
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The  Witness.  In  talking  the  matter  over  with  Judge  Knapp  I 
saw  that  there  was  no  occasion  to  dwell  upon  that  point  of  the  case. 
The  time  really  when  Judge  Knapp  and  I  talked  the  matter  over 
after  it  had  been  decided  that  we  would  render  a  decree  in  favor  of 
the  Louisville  &  Nashville  Railroad 

Mr.  Shively.  Mr.  President,  I  send  a  question  to  the  desk. 

The  President  pro  tempore.  The  Senator  from  Indiana  propounds 
c  question  which  will  be  submitted  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

Was  It  after  you  received  the  letter  from  Mr.  Bruce  that  the  dissenting 
opinion  which  you  prepared  became  in  substance  the  opinion  of  the  court? 

The  Witness.  R  was  after  the  first  letter,  which  I  received  along 
in  the  summer  of  1911,  that  my  dissenting  opinion,  or  the  substance, 
became  the  basis  of  the  opinion  of  the  court. 

Mr.  Jones.  Mr.  President,  I  submit  a  question. 

The  President  pro  tempore.  The  Senator  from  Washington  sub- 
mits a  question  which  will  be  propounded  to  the  witness  by  the 
Secretary. 

The  Secretary  read  as  follows : 

If  the  Information  sought  seemed  material  when  you  asked  for  it,  did  it  not 
occur  to  you  to  advise  other  counsel  or  your  associates  of  your  desire  to  se« 
core  it? 

The  Witness.  It  did  not,  or  I  should  have  done  so. 
Mr.  PoMERENE.  Mr.  President,  I  submit  a  question. 
The  President  pro  tempore.  The  Senator  from  Ohio  submits  a 
question  which  will  be  propounded  to  the  witness. 
The  Secretary  read  as  follows: 

If  it  was  such  an  inconsiderable  point  about  which  you  wrote  to  Mr.  Bruce, 
why  was  it  necessary  to  meet  the  views  of  Judge  Mack  on  this  point? 

The  Witness.  Well,  when  there  is  one  member  of  the  court  sus- 
taining a  certain  line  of  views  they  become  the  subject  of  discussion 
very  naturally  and  necessarily.  I  never  regarded,  if  I  may  be  per- 
mitted to  say  so  here,  that  the  point  upon  which  Judge  Knapp  even- 
tually dissented  really  was  of  any  significance  in  the  case.  I  am  char- 
acterizing the  opinion  of  my  associate  in  a  way  in  which  I  would  not 
do  except  for  the  question.  It  was  necessary  to  say  that  in  order  to 
answer  the  (^^uestion. 

I  should  like  very  much,  if  I  could  be  permitted,  to  explain  this 
whole  thing,  because  I  feel  satisfied  that  if  I  could  it  would  show  the 
S^iate  more  fully  what  I  have  endeavored  to  show  in  answer  to  these 
questions. 

Mr.  Eeed.  Mr.  President,  I  send  a  question  to  the  desk. 

The  President  pro  tempore.  The  Senator  from  Missouri  pro- 
pounds a  question  which  will  be  submitted  to  the  witness  by  the 
Secretary. 

The  Secretary  read  as  follows: 

Did  you  communicate  to  your  associates  in  argument  the  views  set  forth  in 
the  Bruce  letters? 

The  Witness.  No;  those  were  the  arguments  with  regard  to  the 
Cooley  award,  which  was  the  matter  spoken  of  in  the  letter  of  Jan- 
uary 10.    Those  were  advanced  in  answer  to  Judge  Mack  by  Judge 
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Knapp,  without  reference  to  anything  that  appeared  in  my  letter 
or  without  any  suggestion  on  my  part  They  were  the  natural  and 
obvious  answer,  as  it  seemed  to  me,  to  the  position  taken  by  Judge 
Mack. 

Mr.  Reed.  Mr.  President,  the  witness  said  he  desired  to  explain 
my  question.    My  question  is  directed  to  that  request. 

"Mr.  PoMEBENE.  I  have  a  question,  and  it  was  directed  to  the 
same  point. 

The  Witness.  I  will  be  as  brief  as  I  possibly  can.  The  questions 
involved  in  the  Louisville  &  Nashville  case  were  the  reduction  of 
class  rates,  which  had  been  ordered  by  the  Interstate  Commerce  Com- 
mission, from  New  Orleans  to  Mobile  and  Pensacola,  and  through 
Mobile  and  Pensacola  to  Montgomery  and  beyond.  Those  rates,  so 
far  as  the  rates  from  New  Orleans  to  Mobile  and  Pensacola  are  con- 
cerned, had  been  established,  as  it  was  claimed,  by  water  competition 
at  a  very  low  point  by  the  railroads. 

The  rate  from  New  Orleans  to  Montgomery  would  ordinarily  be 
made  up  by  the  rates  from  New  Orleans  to  Mobile  or  to  Pensacola, 
plus  the  rates  from  either  of  those  two  places  to  Montgomery  and 
beyond.  It  so  happened — and  this  was  the  complaint  against  the 
rates  of  the  railroad — that  the  through  rate  from  New  Orleans  to 
Montgomery  was  greater  than  the  combination  on  those  two  places 
or  than  the  sum  of  the  locals.  That  complaint  having  been  made 
to  the  commission,  the  railroad  company  then  raised  its  rates  to  the 
intermediate  points,  so  that  the  sum  of  the  locals  would  equal  the 
through  rate  to  Montgomery. 

It  was  that  controversy  in  that  case  that  came  up  before  the  Com- 
merce Court.  The  main  contention  before  the  Commerce  Court — 
the  one  controlling  contention — was  that  the  Interstate  Commerce 
Commission  had  no  evidence  before  it — not  evidence  on  which  there 
might  be  a  difference  of  views,  but  practically  no  evidence — to  sus- 
tain the  conclusions  which  they  had  reached  which  were  involved  in 
the  decision  of  that  question  and  that  case,  and  also  that  they  not 
only  had  no  evidence  but  that  they  had  mistaken  the  evidence.  On 
the  part  of  the  Government  and  the  Interstate  Oommerce  Commis- 
sion it  was  contended  that  the  court  was  not  authorized  to  go  into 
that  question  at  all.  That  was  the  position  assumed  by  them,  and 
Avas  their  main  contention. 

The  view  that  I  took  originally  with  regard  to  that  was  in  line 
with  the  argument  made  by  Mr.  Bruce  at  the  time  the  case  was 
originally  made,  that  there  was  practically  no  evidence  to  justify  the 
conclusion  of  the  Interstate  Commerce  Commission.  The  Interstate 
Commerce  Commission,  in  the  opinion  which  they  rendered — a  copy 
of  which  I  have  here  in  my  hand,  and  which  I  should  like  to  go  into 
the  record — gave  sundry  reasons  for  this  decision.  There  were  two 
matters  in  that  opinion  about  which  the  two  letters  written  to  Mr. 
Bruce  are  concerned,  and  I  will  refer  to  them  in  their  order.  I 
should  like  to  read  this  extract  from  the  opinion  of  the  Interstate 
Commerce  Commission  at  this  point,  bearing  in  mind  that  the  ques- 
tion for  us  to  decide — ^the  contention  on  the  part  of  the  railroad  com- 
pany that  there  was  no  evidence — substantially  no  evidence — a  con- 
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elusion  which  was  finally  reached  in  the  opinion  of  the  majority  of 
the  court.    This  is  the  extract : 

It  was  stated  by  the  principal  witness — 

This  is  one  of  the  reasons,  and  the  onlv  reason  sriven  bv  the  Inter- 
state  Commerce  Commission  for  the  order  which  they  made — 

.  It  was  stated  by  the  principal  witness  for  the  defendant  that  between  points 
on  its  line  where  the  through  rate  ejtceeded  the  combination  of  rates  from 
point  of  origin  to  a  competitive  point  and  from  said  competitive  point  to 
destination,  shippers  were  given  the  benefit  of  the  combination  rate,  and  this 
provision  appeared  in  several  circulars  and  was  very  generally  observed  as  a 
rule  for  the  adjustment  of  freight  rates;  and  such  having  been  formerly  the 
custom  of  the  defaidant  It  would  seem  now  to  work  no  especial  hardship  upon 
it  to  reduce  rates  to  the  basis  of  the  former  combination. 

That  is  to  say,  it  is  asserted  in  that  opinion  that  there  existed  a 
rule  with  respect  to  the  rates  involved  m  the  controversy  in  that 
case  by  which  parties  shipping  from  New  Orleans 'to  Montgomery 
would  be  given  the  benefit  of  the  combination  and  reduced  m  that 
way  on  through  rates.  As  a  matter  of  fact,  there  is  not  anything 
in  the  opinion  that  sustains  that  view ;  that  is  to  say,  that  was  the 
view  which  I  took  in  my  dissenting  opinion,  and  that  is  the  view 
that  was  taken  eventually  in  the  opinion  of  the  court;  but  regardless 
of  that  conclusion,  here  is  what  the  court  said  upon  that  point  in 
its  opinion 

Mr.  WoRTHiNGTON.  The  Commerce  Court? 

The  Witness.  The  Commerce  Court. 

It  is  undoubtedly  true — 

Now,  this,  mind  you,  was  written  by  Judge  Knapp — 

It  is  undoubtedly  true,  as  testified  by  Mr.  Gompton — 

He  was  the  witness  spoken  of  here  as  "  the  principal  witness,"  the 
traffic  manager,  I  believe  he  was,  of  the  Louisville  &  Nashville  Rail- 
road— 

It  is  undoubtedly  true,  as  testified  by  Mr.  CJompton,  that  it  was  a  more  or 
less  general  practice  to  protect  through  shipments  against  the  combination  of 
locals,  and  a  rule  to  that  effect  was  carried  by  his  road  in  certain  of  its  local 
tariffs;  but  there  was  no  such  rule  in  the  tariffs  naming  rates  to  Mortgomery 
territory,  and  nothing  whatever  appeared  at  the  hearing  to  indicate  that 
through  traffic  to  Montgomery  was  ever  carried  at  less  than  the  Montgomery 
rate.  A  colloquy  occurred  in  the  course  of  Mr.  Oompton*s  examination  in  which 
he  seems  to  have  admitted  that  the  rule  in  the  local  tariffs  referred  to,  not 
being  limited  in  terms,  might  be  claimed  to  have  authorized  the  application  of 
the  Mobile  combination  to  Montgomery  shipments.  But  the  point  is  not  what 
those  tariffs  might  have  been  considered  to  mean,  but  what -the  actual  practice 
was  in  respect  to  the  traffic  in  question.  Evidently  the  road  was  always  care- 
ful to  maintain  this  Montgomery  rate. 

I  wrote  my  dissenting  opinion.  In  looking  over  the  testimony,  of 
which  I  maae  the  abstracts  which  I  have  here  in  my  hand — a  very 
voluminous  record — I  reached  the  conclusion  with  regard  to  Mr. 
Compton's  testimonv  contrary  to  that  which  appeared  in  the  opinion 
of  the  Interstate  CJommerce  Commission.  I  wanted  to  make  sure 
about  that,  and  I  wrote  the  letter  which  I  have  written,  the  first 
letter,  to  Mr.  Bruce,  to  ascertain  whether  the  view  which  I  took  of 
that,  which  depended  upon  whether  the  word  "  not "  had  or  had  not 
been  omitted,  was  correct;  and  he  sustained  me  in  that  view;  but  as 
I  read  the  opinion  as  it  is  now  formulated  that  matter  was  put  en- 
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tirely  aside  and  it  was  assumed  that  what  Mr.  Compton  had  said  was 
what  the  Interstate  Commerce  Commission  say  that  he  said,  because, 
reading  again,  I  find  this: 

A  coUoquy  occurred  in  the  course  of  Mr.  Compton's  examination,  in  which 
he  Beems  to  have  admitted — 

It  seems  to  me  Mr.  Compton  did  admit — 

iJaat  the  rule  in  the  local  tariffs  referred  to,  not  being  limited  in  terms,  might 
be  claimed  to  have  authorized  the  application  of  the  Mobile  combination  to 
Montgomery  shipments. 

Then  he  goes  on  to  point  out  that,  notwithstanding  that  fact,  the 
conclusion  reached  by  the  commission  upon  that  point  was  not  cor- 
rect.   That  is  what  was  embodied  in  the  first  letter. 

The  second  letter  goes  to  this  part  of  the  opinion  of  the  Inter- 
state Conmierce  Commission.  The  whole  basis  of  rates  into  the 
southeastern  territory  by  all  the  railroads  running  in  that  direction, 
covering  the  rates  from  what  was  known  as  the  Mississippi  and 
Ohio  River  crossing  points  down  into  that  territory,  incluaing  the 
rate  from  New  Orleans  into  Montgomery  territory,  had  been  orig- 
inally submitted  to  arbitration  by  the  carriers.  Judge  Cooley,  the 
first  president  of  the  Interstate  Commerce  Commission,  was  the 
arbitrator.  As  the  result  of  that  he  established  a  relation  of  rates 
into  that  territory.  That  arbitration  had  stood^  according  to  the 
contention  on  the  part  of  the  Louisville  &  NashviUe  Railroad,  from 
that  time,  away  back  in  1886,  until  the  controversy  arose,  which,  I 
believe,  was  in  1907,  a  long  period  of  years;  and  that,  in  view  of 
that  fact,  that  arbitration  was  entitled  to  particular  consideration  at 
the  hands  of  the  Interstate  Commerce  Commission  in  reaching  the 
result;  and  that,  in  disregard  of  it,  they  had  put  it  aside  as  being 
nothing  more  than  what  might  be  said  of  historical  value. 

This  is  part  of  the  Interstate  Commerce  Commission's  opinion 
to  which  that  refers: 

The  Ck>oley  arbitration  in  1886  has  been  strongly  urged  by  the  defendant  as 
a  reason  for  the  nonreduction  of  the  present  advanced  rates.  This  arbitra- 
tion established  a  relation  of  rates  as  between  the  several  Ohio  and  Missis- 
sippi River  crossings,  applying  upon  products  from  the  territory  north  and 
west  of  those  rivers  destined  to  the  southern  and  southeastern  territory,  by 
fixing  a  basis  for  making  rates  from  these  several  basing  points  to  the  soath- 
eastern  territory,  with  the  object  of  maintaining  an  equitable  relation  and 
equality  of  the  basing  rate  as  between  said  points  on  goods  transported  to 
southeastern  territory,  but  we  do  not  understand  that  this  arbitration  under- 
took to  fix  the  actual  rates  for  carriage  from  the  several  basing  points  to 
destinations  in  this  territory. 

Here  is  the  significant  part: 

However,  If  such  were  the  case,  the  building  of  new  railroads,  competition 
and  other  causes  forced  many  departures  from  the  adjustment  and  the  rates 
made  under  it,  untU  it  has  become  materially  altered,  and  it  is  inevitable  and 
proper  that  it  should  yield  to  meet  new  and  changed  conditions. 

In  other  words,  the  reason  given  by  the  Interstate  Commerce  Com- 
mission for  disregarding  the  Cooley  award  was  the  suggestion  that 
there  had  been  so  many  departures  from  it.  That  was  the  position 
taken  also  bv  Judge  Mach,  based  upon  this:  There  are  class  rates 
and  commodity  rates.  The  difference  between  them  I  endeavored 
to  explain  yesterday.  There  is  a  classification  of  freight,  running 
from  first  class  to  sixth  class,  and  some  lettered  classes.  I  do  not 
know  what  enters  into  that  matter,  and  it  is  not  material. 
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Then,  there  are  commodity  rates ;  that  is  to  say,  a  lot  of  commodi- 
ties grouped  together  to  form  a  class  are  put  in  a  class  because  they 
have  certain  relations  to  each  other;  but  for  some  reason  or  other  one 
of  these  commodities  will  be  taken  out  of  a  class  and  given  a  specific 
rate.    Those  are  the  commodity  rates. 

When  this  matter  originated  before  the  Interstate  Commerce  Com- 
mission both  class  rates  and  commodity  rates  were  involved;  but  as 
the  result  of  that  the  railroads  made  the  changes  in  the  commodity 
rates  of  which  complaint  was  made,  so  that  there  was  nothing  left  in 
the  controversy  except  with  regard  to  class  rates;  but  the  position 
taken  by  Judge  Mack  was — and  apparently  the  only  justification  for 
the  position  taken  by  the  Interstate  Commerce  Commission  in  that 
part  of  the  opinion  which  I  have  read — ^that  there  had  been  a  varia- 
tion from  the  Cooley  award  in  commodity  rates  which  were  not 
involved.  Judge  Mack  examined  the  tariffs  at  great  length,  and 
reported  that  he  found  I  do  not  know  how  niany  variations  in  the 
commodity  rates,  and  he  said  that  justified  the  statement  of  the  Inter- 
state Commerce  Commission  which  I  have  particularly  referred  to. 

However — 

Reading  from  the  opinion — 

However,  If  such  were  the  case,  the  building  of  new  railroads,  competition, 
and  other  causes  forced  many  departures  from  the  adjustment  and  the  rates 
made  under  it,  until  it  has  become  materially  altered,  etc. 

"What  was  said  in  that  opinion  related,  as  I  understood,  and  as 
every  one  of  the  members  of  the  court  understood,  really  to  class 
rates,  which  was  the  only  question  involved  in  the  case  before  the 
Commerce  Court.  The  matter  set  up  by  Judge  Mack  was  that  there 
had  been  variations  in  the  commodity  rates  and  that  that  justified  the 
statement.  That  is  the  whole  issue  that  there  was,  and  that  is  the 
whole  question  that  was  referred  to  in  the  letter  to  Mr.  Bruce.  It 
only  incidentally  enters  into  the  result,  because  it  only  bears  upon 
one  of  the  reasons  that  the  Interstate  Commerce  Commission  gave 
for  its  opinion.  It  might  have  been  entirely  disregarded  and  the  re- 
sult reached  be  practically  the  same  as  it  was.  As  I  have  said,  I  think 
that  is  reflected  entirely  in  the  opinion  where  the  pfiatter  of  the  Cooley 
award  is  treated.  The  obvious  answer  is,  that  you  can  not  base  a 
variation  from  the  Cooley  award  on  commodity  rates  as  bearing  upon 
whether  there  had  been  a  variation  from  the  Cooley  award  with  re- 
gard to  class  rates. 

That  is  all  there  is  to  it;  that  is  what  is  said  in  the  opinion,  and, 
as  I  have  said,  that  view  is  the  view  that  was  advanced  by  Judge 
Knapp  and  coincided  in  by  the  rest  of  the  court,  and  is  what  appears 
in  the  opinion.  I  had  no  more  influence  in  bringing  about  that  view 
than  other  members  of  the  court ;  and  the  views  that  were  advanced 
by  Mr.  Bruce  in  his  letter  were  not  communicated  to  the  other  mem- 
bers of  the  court.  It  seemed  to  me  that  it  was  only  in  justice  to  Mr. 
Bruce,  this  question  having  been  raised  entirely  outside  of  the  record 
and  not  in  the  argument  at  all,  that  if  it  had  any  bearing,  as  I  do  not 
think  it  had  in  the  practical  result,  he  was  entitled  to  have  the  views 
that  he  expressed  appear  there. 

The  President  pro  tempore.  The  Senator  from  Missouri  [Mr. 
Reed]  submits  a  question  which  he  desires  propounded  to  the  witness. 
The  Secretary  will  read  the  question. 
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The  Secretary  read  as  follows : 

Do  you,  as  a  judge,  consider  it  a  safe  practice  to  ask  the  lawyer  interested  in 
a  particular  construction  of  evidence  for  his  views  without  giving  the  opposing 
attorney  a  chance  to  be  heard? 

The  Witness.  I  wish  to  say  emphatically  no;  coinciding  entirely 
with  the  view  which  I  consider  to  be  expressed  in  the  opinion.  There 
may  be  circumstances  which  might  justify  that,  but  it  certainly  would 
be  very  unusual ;  and  I  have  tried  to  follow  that  as  a  cardinal  rule  in 
all  my  practice  and  all  my  experience  upon  the  bench. 

The  ^RESIDENT  PRO  TEMPORE.  The  Scuator  from  Idaho  [Mr.  Perky] 
propounds  a  question  which  will  be  read  to  the  witness. 

The  Secretarv  read  as  follows: 

In  your  answer  to  article  4  of  the  articles  of  impeachment  exhibited  against 
you  you  admit  that  you  requested  Mr.  Bruce  to  see  one  of  the  witnesses  in 
order  to^get  the  witness's  explanation  of  a  phase  of  his  testimony.    Do  you. 
regard  this  procedure  as  fair  to  the  opposing  side?    Does  such  confidence  not 
invite  and  encourage  imposition? 

The  Witness.  Well,  my  views  now,  with  the  light  that  has  been 
thrown  upon  the  subject,  might  vary  from  what  they  were  at  the 
time.  I  tnink  I  may  say  frankly  that  if  I  had  supposed  there  was 
any  unfairness  or  even  any  impropriety  my  judicial  sense  and  my 
sense  of  propriety  would  have  kept  me  n'om  that.  If  it  seems  other- 
wise to  Senators,  I  regret  it,  but  tnat  is  all  I  can  say.  It  did  not  seem 
to  me ;  it  did  not  impress  me  in  the  way  that  has  been  suggested  here. 

Mr.  Culberson.  Mr.  President,  I  submit  a  question  which  I  desire 
to  have  propounded  to  the  witness. 

The  President  pro  tempore.  The  Senator  from  Texas  submits  a 
question  which  will  be  read  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

As  you  condemn  the  reprehensible  practice  involved  in  the  Bruce  correspond- 
ence, as  I  understand  you,  what  explanation  of  it  or  excuse  for  it  have  you  to 
make  to  the  Senate?    State  it  fully  and  frankly. 

The  Witness.  I  do  not  think  that  what  I  have  said  constitutes  or 
is  intended  to  constitute  an  admission  that,  under  the  circumstance 
of  this  case  and  under  the  conditions  which  existed,  the  practice  was 
reprehensible.  I  may  be  obdurate  in  that  opinion.  So  far  as  that 
seems  to  have  been  a  practice  that  was  reprehensible  or  not  to  be 
commended  by  the  Senate,  I  have  no  further  excuse  or  no  further 
explanation  than  that  which  I  have  endeavored  already  to  give. 

The  President  pro  tempore.  The  managers  will  proceed  with  the 
examination. 

Q.  (By  Mr.  Manager  Sterling.)  Going  back  to  article  6,  Judge, 
you  did  have  a  talk  with  Warriner  about  the  Everhart  interest  in 
this  800-acre  tract? — ^A.  Yes. 

Q.  And  the  purpose  of  it  was  to  get  him  to  buy  their  interest  in 
that  tract? — ^A.  No. 

Q.  Well,  what  was  said? — A.  He  was  anxious  to  buy  that  interest. 

Q.  What  was  said  between  you  and  him  ? — A.  I  Imew,  or  I  under- 
stood, that  he  was  anxious  to  buy  that  interest.  I  did  not  have  it  to 
sell ;  but  I  understood  that  Mr.  Dainty  was  on  friendly  relations  with 
Mrs.  Llewellyn,  controlling  the  outstanding  interest,  and  that  he 
possibly  could  secure  that  interest  for  the  Lehigh  Valley  Railroad 
Go.    That  was  what  he  represented. 
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Q.  What  Dainty  represented  to  you? — ^A.  What  Dainty  repre- 
sented; yes. 

Q.  Then  did  you  have  him  go  to  see  the  Everhart  interests? — A. 
No;  I  did  not. 

Q.  Well,  did  he  go  to  see  them  ? — A.  I  do  not  know. 

Q.  You  and  Dainty  were  connected  in  the  matter,  were  you  not  ? — 
A.  No. 

Q.  Why  did  Warriner  then  come  to  you  about  it,  or  why  did  you 
go  to  him  ? — A.  He  did  not  come  to  me. 

Q.  Did  you  go  to  him  ? — ^A.  I  went  there  and  saw  him  at  his  office. 

Q.  Why  did  you  go  and  see  him  about  it  if  you  were  not  concerned 
in  it? — A.  Simply  as  a  matter  that  affected  Mr.  Dainty:  *so  far  as 
it  affected  Mr.  Dainty. 

Q.  Then  you  and  Dainty  were  connected  in  a  way  with  it,  were 
you  not? — A.  We  were  connected  in  the  way  I  have  described. 

Q.  You  went  just  as  a  friend  of  Dainty? — ^A.  Practically  that. 

Q.  Was  there  not  an  understanding  between  you  and  Dainty  that 

fou  and  he  were  to  get  the  Everhart  interest  for  sale,  sell  it  to  the 
lehigh  Valley  Co.,  and  get  a  commission  on  it  ? — A.  Absolutely  not. 

Q.  Well,  at  the  same  time  you  talked  to  Warriner  about  that  you 
also  talked  to  him  about  leasing  another  tract  of  320  acres  to  Dainty, 
did  you  not? — A.  Yes;  that  was  the  suggestion 

Q.  You  tried  to  get  from  Warriner  a  lease  for  Dainty  on  that,  did 
you  not? — A.  I  suggested  that  if  Mr.  Dainty  was  instrumental  in 
securing  the  Llewellyn  interest  for  the  price  which  they  named — ^Mr. 
Warriner  said  they  would  absolutely  pay  nothing  but  the  $100,000; 
indeed,  he  said  they  would  deduct  the  royalties  that  had  been  paid  to 
Mrs.  Llewellyn  since  the  other  heirs  had  been  bought  up,  because  we 
did  not  propose  to  make  any  difference  or  any  distinction  between 
her  and  the  others — I  suggested  that  if  Mr.  Dainty  did  that,  then  he 
would  like  to  lease  the  Morris  &  Essex  tract. 

Q.  Did  anything  come  of  that  conference  with  Warriner  about 
those  two  matters?— A.  No. 

Q.  They  neither  bought  the  Everhart  interest  nor  rented  to  Dainty, 
through  you,  the  320-acre  tract  ? — ^A.  No. 

Q.  How  long  had  you  known  Dainty? — A.  Oh,  I  had  known  of 
him  longer  than  I  had  actually  met  him.  I  had  not  met  him  very 
long  before  this  occurred. 

Q.  Well,  Williams  brought  him  to  you,  did  he  not? — ^A.  Yes. 

Q.  And  introduced  him  to  you? — A.  I  met  him  and  Williams  on 
the  street  one  day. 

Q.  Did  he  not  come  to  your  office  with  Williams? — A.  He  did. 

Q.  This  was  just  shortly  before  your  conference  with  Warriner? — 
A.  Yes ;  not  long. 

Q.  Williams  told  you  what  Dainty  wanted,  but  he  said  to  you  that 
he  had  not  told  Dainty  that  you  were  the  only  man  in  Scranton  that 
could  get  these  interests  from  the  railroad  company? — A.  No;  that 
is  not  so. 

Q.  Well,  what  did  he  say  about  that? — A.  Mr.  Dainty  did  the 
talking^ 

Q.  What  did  Williams  say  when  he  introduced  Dainty? — A.  Mr. 
Williams  brought  Mr.  Dainty  there,  with  the  suggestion  that  he 
would  be  able  to  get  the  Everhart  interest  in  the  Katydid  dump. 
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Q.  How  were  you  interested  in  that?  Did  Williams  know  you 
were  trying  to  get  those  interests  for  sale? — ^A.  That  was  during  the 
negotiations  that  we  were  carrying  on  with  regard  to  the  Katydid 
dump. 

Q.  Well,  how  did  that  bring  up  the  matter  of  the  Everhart  in- 
terest in  the  800-acre  tract? — ^A.  I  presume  Mr.  Dainty  mentioned 
that  fact;  he  must  have  mentioned  it. 

Q.  That  was  the  purpose  Williams  had  in  bringing  Dainty  there, 
so  vou  could  talk  about  that? 

Mr.  WoBTHiNGTON,  I  object  to  asking  the  witness  what  Mr.  Wil- 
liams's purpose  was. 

Q.  Weir,  what  did  you  say  to  Williams? — A.  I  do  not  understand 
what  you  mean  when  you  ask  what  was  his  purpose.  I  do  not  know 
what  you  refer  to. 

Q.  Williams  brought  Dainty  to  vou  so  that  Dainty  could  get  you 
to  intercede  for  him  with  the  railroad  companv  with  reference  to 
these  two  matters? — A.  Oh,  no;  there  was  nothing  suggested  like 
that. 

Q.  That  is  what  you  talked  about,  was  it  not? — A.  No;  that  is  not 
what  we  principally  talked  about. 

Q.  Well,  you  did  talk  about  it  ? — ^A.  No. 

Q.  Not  at  all? — A.  Not  further  than  what  I  have  suggested. 

Q.  Well,  you  did  talk  about  it,  then,  to  that  extent  ? — A.  Yes. 

Q.  As  the  result  of  that  you  went  to  Warriner  to  see  what  you 
could  do  for  Dainty  in  that  regard  ? — ^A.  I  went  to  Mr.  Warriner  and 
made  a  suggestion  to  Mr.  Warriner  that  Mr.  Dainty  thought  he 
could  get  the  Llewellyn  interest. 

Q.  And  you  asked  him  if  he  would  rent  Dainty  this  320  acres  of 
land? — A.  I  suggested,  as  I  have  said,  that  Mr.  Dainty  would  like, 
if  he  succeeded  in  doing  that,  to  get  a  lease  on  the  Morris  &  Essex 
tract. 

Q.  Why  did  you  do  that.  Judge? — A.  As  a  matter  of  friendliness. 

Q.  To  Dainty?— A.  Yes. 

Q.  You  had  never  met  him  before? — A.  Oh,  yes;  I  had. 

Q.  Was  there  any  express  understanding  between  you  and  Dainty 
that  you  were  to  share  in  the  commission  for  the  sale  of  the  Ever- 
liart  mterest  and  in  the  profits  of  the  lease  which  Dainty  was  to  get 
for  the  320  acres? — A.  Absolutely  not. 

Q.  Now,  Judge,  you  did  not  know  about  the  contribution  by  mem- 
bers of  the  bar  until  you  got  on  board  the  ship,  did  you  ? — A.  I  did 
not. 

Q.  And  you  received  it  in  a  package  with  the  letter  about  which 
you  testified  yesterday? — A.  Yes. 

Q.  After  you  arrived  in  Europe  you  sat  down  and  wrote  to  the 
contributors  thanking  them  for  it? — A.  Yes. 

Q.  How  did  you  know  who  the  contributors  were? — ^A.  I  did 
not  know  except  as  their  names  appear. 

Q.  In  this  letter? — A.  Well,  there  were  others  whose  names  are 
not  in  that  letter. 

Q.  In  this  letter  marked  "  Exhibit  UU "  ?— A.  There  were  three 
others  whose  names  are  not  in  that  letter. 

Q.  Where  did  you  get  those  names?— A.  After  I  ^ot  to  Italy  I 
received  a  letter  from  Mr.  Searle,  in  which  he  communicated  the  tact 
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that  there  had  been  additional  contributions  made  by  three  mem- 
bers of  the  bar  of  Luzerne  County,  at  Wilkes-Barre,  Judge  Wheaton, 
Mr.  Woodward,  and  Mr.  Lenahan,  and  he  wanted  to  know  whether 
he  should  forward  that  money  to  me.  I  told  him  no ;  that  he  should 
keep  that  until  I  got  home. 

Q.  How  much  was  there  of  that  ? — ^A.  $125. 

Q.  Was  that  in  addition  to  the  $525  contained  in  the  package  ? — A. 
It  was. 

Q.  And  where  is  that  letter  which  you  got  from  Searle? — ^A.  I 
really  do  not  know. 

Q.  I  see  you  have  indorsed  this  letter  on  the  back  for  filing  away 
to  keep  it,  so  that  you  could  remember  the  names  of  the  contributors, 
I  presume. — A.  I  filed  it  away ;  yes.    I  preserved  it, 

Q.  Why  did  you  not  preserve  the  other  one  in  the  same  way,  so 
that  you  could  remember  the  other  ^ntlemen? — A.  I  think  1  have. 

Q.  Why  did  you  not  bring  it  with  you? — ^A.  I  did  not  think 
about  it. 

Q.  Did  you  not  think  about  that  when  you  thought  about  this? — 
A.  I  be^  pardon. 

Q.  Did  you  not  think  about  that  when  you  thought  about  this? — 
A.  No;  I  did  not.  This  was  the  particular  characterization  of  the 
gift. 

Q.  When  you  got  back  Mr.  Searle  gave  you  the  $125,  did  he? — 
A.  Yes. 

Q.  Making  a  total  of  $660  ?— A.  Yes. 

Q.  How  many  times  did  you  go  to  Warriner  with  reference  to  the 
Dainty  transactions? — A.  Once. 

Q.  Do  you  think  Mr.  Warriner  was  mistaken  when  he  said  you 
saw  him  more  than  once  ? — A.  I  do  not  remember  what  his  testimony 
is.    I  would  not  be  positive  that  I  was  limited  to  one  time. 

Q.  Do  you  thiiA  Warriner  was  mistaken  when  he  said  you  ap- 
proached him  with  reference  to  that  matter? — ^A.  Well,  I  do  not  want 
to  put  my  testimony  in  comparison  with  his  or  that  of  anyone  else. 
I  have  only  given  you  my  remembrance. 

Q.  Do  you  remember  he  said  that  a  year  before  that  the  road  had 
contemplated  purchasing  that  interest,  but  that  they  had  not  con- 
sidered it  lately  ? — A.  I  can  not  tell  you  about  his  testimony.  I  have 
given  you  mine. 

Q.  On  yesterday  you  were  asked  about  addressing  these  letters  to 
the  railroad  companies  on  the  Commerce  Court  paper.  I  believe  you 
said  then  you  had  not  any  other  paper? — A.  I  think  that  the  paper 
that  I  had  been  using  as  district  Judge  ran  very  low  about  that  time. 
I  believe  some  of  the  letters  that  1  wrote  were  on  district  judge  paper. 

Q.  Did  you  not  have  any  blank  paper? — A.  I  think  there  was  some 
blank  paper  that  was  used  in  case  oi  a  letter  going  over  one  page. 

Q.  Did  it  occur  to  you  that  it  would  look  better  and  be  in  better 
taste  to  write  these  railroad  companies  on  other  paper  in  reference  to 
these  business  transactions? — A.  It  might  have  been  better  taste. 

Q.  Do  you  think  you  would  have  done  it  if  you  had  had  other 
paper  there  ? — A.  I  could  not  tell  you  that. 

Q.  You  did  have  other  paper  tnere,  I  presume,  because  in  these 
letters  where  you  have  used  more  than  one  sheet  the  second  sheet  is 
always  blank  paper. — A.  I  think  that  is  true. 

81525— S.  Doc.  1140, 62-8,  vol  2 16 
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Q.  And  that  is  the  form  in  which  the  Commerce  Court  paper 
comes  to  the  members,  is  it  not? — ^A.  No;  not  uniess  you  ask  espe- 
cially for  it,  but  I  have  special  blank  paper. 

Q.  You  have  it? — ^A.  ^es.  The  form  that  that  assumes,  of  course, 
is  largely  the  result  of  the  typewriting  of  my  stenographer.  I  dic- 
tated a  letter,  and  it  was  taken  off  and  put  on  paper,  and  I  signed  it. 

Q.  Let  me  ask  you  this:  Have  you  noticed,  Judge,  in  your  corre- 
spondence which  is  in  evidence  in  this  case  that  m  every  instance 
where  jrou  addressed  railroad  companies  or  the  oiGcials  of  railroad 
companies  concerning  their  coal  properties  and  with  reference  to  the 
negotiations  which  you  were  havmg  with  them  you  used  paper  with 
letterheads  "  Commerce  Court "  on  it,  and  that  in  all  cases  where  you 
used  blank  paper  it  was  correspondence  not  with  railroad  companies? 
Have  you  noticed  that? — ^A.  I  have  not 

Q.  Did  it  occur  to  you  at  any  time,  Judge,  that  it  would  help  to 
impress  the  railroad  companies  with  the  idea  that  you  had  jurisdic- 
tion over  them  in  the  Commerce  Court? — A.  It  did  not,  Mr.  Ster- 
ling. 

Mr.  Manager  Sterling.  That  is  all. 

The  PREsmENT  pro  tempore.  Are  there  any  further  questions? 

^Mr.  Simpson.  Yes,  sir. 

Redirect  examination  by  Mr.  Simpson: 

Q.  In  the  course  of  your  testimony  in  relation  to  article  1  you 
said  that,  as  you  recollected  it,  the  price  agreed  upon  with  the  Hill- 
side Coal  &  Iron  Co.  for  the  Katydid  dump  was  agreed  upon  in 
September.  Do  you  recall  a  letter  of  Auffust  30,  1911^  Exhibit  i, 
page  139,  referring  to  that  matter? — A.  That  was  the  time.  There 
was  but  one  time.  That  was  when  Mr.  Williams  went  to  see  Capt. 
May  as  a  result  of  my  meeting  Capt.  May  in  the  street. 

Q.  You  were  asked  also  whether  you  saw  anybody  else  than  offi- 
cials of  the  railroad  company  in  relation  to  the  purchase  of  the 
Katydid  culm  dump  matter.  Do  you  recall  the  interviews  had  with 
Mr.  Eobertson  and  the  papers  that  were  drawn  in  relation  to  that? — 
A.  Oh,  yes;  of  course  that  occurred. 

Q.  That  was  in  relation  to  this  identical  matter? — A.  Yes,  cer- 
tainly ;  that  was  in  relation  to  Mr.  Robertson's  interest,  which  was  a 
very  important  part. 

Q.  The  question  was  asked  you  by  Mr.  Sterling  as  to  whether  or 
not  Capt.  May  knew  that  you  had  an  interest  in  the  Katydid  trans- 
action. Will  you  tell  us,  please,  whether  you  ever  told  him  that  you 
had  a  financial  interest  in  it  ? — A.  I  do  not  remember  speaking  about 
that.  Oh,  yes ;  I  think  I  did.  I  think  I  wrote  a  letter  when  I  asked 
him  to  keep  the  price  confidential. 

Q.  That  is  one  of  the  later  letters  that  is  in  evidence  in  this  case? — 
A.  Yes;  it  is  in  evidence.  At  that  time  I  was  trying  to  secure  the 
Brooke  property,  the  Birdsboro  people's  interest. 

Q.  I  notice  that  in  the  agreement  or  draft  of  an  aOTeement  which 
was  drawn  by  you,  between  yourself  and  Mr.  Williams  and  the 
Laurel  Line,  there  appears  a  clause  that  "the  parties  of  the  first 
part " — ^that  is,  yourself  and  Mr.  Williams — ^"  do  hereby  grant,  bar- 
gain^  sell,  and  convey  unto  the  parties  of  the  second  part,  their  suc- 
cessors, assigns,  etc.,  all  of  the  culm  dump,"  etc.  You  were  asked  by 
Mr.  Sterling  whether  or  not  there  was  any  warranty  in  the  agree- 
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nient.  Do  you  remember  the  Pennsylvania  act  of  assembly  which 
deals  with  those  words,  "  grant,  bargain,  and  sell "  ? — A.  They  are 
held  to  create  a  warranty. 

Q.  It  is  the  act  of  1805,  is  it  not  ? — A.  It  is. 

Q.  You  were  also  asked  by  Mr.  Sterling  whether  or  not  your  name 
appeared  as  a  party  interested  except  in  one  letter,  which  was  writ- 
ten bv  you  to  Mr.  Conn.  I  find  there  are  two  letters  in  the  record, 
one  dat^  September  20,  1911,  being  Exhibit  No.  10,  page  184,  and 
one  dated  November  6,  1911,  being  Exhibit  No.  3,  page  143.  Your 
name  appears  as  a  party  interested  in  both  of  those  letters,  does  it 
not? — ^A.  I  can  not  speak  except  as  the  exhibit  itself  speaks. 

Q.  You  would  not  undertake  to  say  that  if  the  exhibit  shows  that 
fact  that  it  appeared  only  in  one  letter? — A.  No;  I  do  not  pretend 
to  contradict  the  exhibits. 

Q.  Do  you  remember  what  time  of  day  you  wrote  the  letter  of 
October  3,  1911,  to  Mr.  Loomis  from  Washington? — A.  No;  I  do  not. 

Q.  Do  you  remember  what  time  of  day  it  was  mailed  ? — A.  No ;  I 
do  not 

Q.  Can  you  tell  us  how  long  it  takes  a  letter  to  go  from  Washing- 
ton to  Scranton? — A.  If  mailed  in  the  afternoon  of  one  day  it  will 
appear,  I  think,  in  Scranton  about  11  o'clock.  If  it  is*  put  in  the 
mail  later  than  that  in  the  day  it  will  not  reach  Scranton  until  about 
4  in  the  afternoon  of  the  following  day. 

Q.  If  a  letter  is  put  in  the  box  in  the  morning  of  one  day,  what 
time  would  it  reach  Sqranton  ? — A.  It  is  not  likely  to  reach  Scranton 
until  the  following  day. 

Q.  Then  your  letter  of  October  3,  1911,  mailed  from  Washington, 
could  not  have  reached  Scranton  until  the  4th  of  October  at  the 
earliest? — A.  No. 

Q.  And  would  hardly  be  the  means  of  fixing  a  date  of  meeting  on 
the  5th.  My  colleague  calls  my  attention  to  the  fact  that  this  letter 
was  sent  to  Mr.  Loomis  in  New  York.  What  time  would  it  reach 
New  York? — A.  I  do  not  know  anything  about  the  mails  between 
here  and  New  York,  but  I  imagine  they  are  very  much  more  speedy 
than  they  are  between  here  and  Scranton. 

Q.  Would  a  letter  mailed  here  at  an  ordinary  hour — say,  after  10 
o'clock — on  one  day  reach  New  York  and  be  delivered  before  the  next 
day  ? — A.  I  do  not  think  it  would.  It  is  five  full  hours  by  the  fastest 
train  from  here  to  New  York. 

Q.  It  was  hardly  likely,  then,  that  that  letter,  mailed  to  New  York 
on  the  3d  of  October,  would  have  reached  New  York  in  time  to  fix 
an  interview  in  Scranton  with  parties  that  were  to  leave  New  York 
and  be  in  Scranton  on  the  5th? — A.  Well,  I  would  want  to  consider 
that,  Mr.  Simpson,  before  I  answered,  sir. 

Q.  Will  you  tell  us,  please,  whether  or  not  you  ever  gave  instruc- 
tions to  your  stenographer  and  typewriter  as  to  what  paper  she 
should  use  in  writing  letters  for  you  ?— A.  No ;  I  did  not  particularly. 

Q.  You  say  "  particularly."  I  do  not  quite  know  what  thai 
means. — A.  I  never  gave  her  any  directions  at  all  about  it.  I  dic- 
tated a  letter,  and  when  it  came  to  me  I  signed  it.  I  did  not  notice 
what  paper  it  was  on. 

Q.  bid  you  ever  give  her  any  instructions  as  to  letters  to  be 
written  to  railroads  or  corporations  any  differently  from  letters  to 
be  written  to  anybody  else? — A.  No. 
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Mr.  Simpson.  I  believe  that  is  all,  Mr.  President. 

The  President  pro  tempore.  Are  there  any  further  questions  to  be 
asked  the  witness? 

Mr.  Manager  Sterling.  There  is  nothing  further  of  this  witness, 
Mr.  President. 

Mr.  Simpson.  I  offer  in  evidence,  Mr.  President,  a  transcript  of 
the  docket  entries  of  the  Commerce  Court  in  the  Louisville  &  Nash- 
ville Railroad  Co.  case. 

Mr.  Manager  Webb.  We  have  no  objection. 

The  transcript  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  VV. 

TBANSGRIPT  OF  DOCKET  ENTRIES. 

United  States  Commerce  Court.    Docket  No.  4. 

Parties:  LouisviUe  ft  Nashville  Railroad  Co.,  petitioner,  v.  The  Interstate 
Commerce  Commission,  respondent. 

Interveners:  The  United  States. 

Attorneys:  For  petitioner,  Helm  Bruce.  W.  G.  Bearing;  for  United  States, 
Jamos  A.  Fowler,  Blackburn  Bsterline;  for  Interstate  Commerce  Commission, 
William  B.  Lamb. 

PBOCEEDINGS. 
•  1930. 

January  26.  Filing  three  bills  In  equity  (U.  S.  Circuit  Court,  Western  District 
of  Kentucky,  equity  No.  7223).  Filing  tliree  exhibits.  Certificate  of  Attorney 
General  filed.  Making  three  copies  of  certificate  for  circuit  Judges  at  request 
of  Attorney  General.  Attaching  certificate  and  seal  to  each.  SubpcBua  in 
chancery  issued  to  March  rules,  1910.     Making  copy  of  same  for  service. 

February  11.  Order  setting  cause  for  hearing  February  25. 

February  19.  Answer  filed. 

February  21.  Motion  for  interlocutory  injunction  heard  in  part  Order  filing 
afladavits  of  H.  B.  Biddle  and  four  others.    Replication  filed. 

February  22.  Motion  for  Interlocutory  injunction  further  heard.  Affidavit  of 
Lincoln  Green  filed. 

February  23.  Motion  for  interlocutory  injunction  concluded. 

April  9.  Ordered  that  judges  sitting  in  chambers  be  adjourned  to  session  in 
court.    Opinion  filed.    Order  overruling  motion  for  injunction. 

May  17.  Order  appointing  Clarence  E.  Walker  examiner.    Filing  stipulation. 

June  16.  Petition  of  Intervention  of  Cincinnati,  New  Orleans  &  Texas  Pacific 
Ry.  Co.  and  others  tendered;  motion  to  file,  and  order  overruling  motion.  En 
lerlng  exceptions. 

1911. 

January  30.  Order  filing  stipulation. 

February  13.  Stipulation  filed. 

February  15.  Transferred  to  United  States  Commerce  Court  from  Ualted 
States  Circuit  Court  for  Western  District  of  Kentucky,  equity  No.  7223. 

February  24.  Brief  for  petitioner  filed. 

April  3.  Ordered  that  United  States  be  permitted  to  intervene,  and  original 
answer  of  Interstate  Commerce  Commission  adopted. 

April  4.  Brief  for  the  United  States  filed. 

April  5.  Cause  taken  under  advisement 

April  11.  Brief  for  Interstate  Commerce  Commission  filed. 

April  17.  Reply  brief  for  complainant  filed. 

1912. 

February  28.  Opinion  annulling  order  of  Interstate  Commerce  Commission 
filed. 
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Mnrch  7.  Final  decree  in  accordance  witb  opinion  entered. 
March  12.  Dissenting  opinion  of  Judge  Mack  filed. 

March  16.  Petition  for  appeal  filed.  Assignment  of  errors  filed.  Order  allow- 
ing appeal  filed.    Praecipe  ft>r  record  filed. 

March  28.  Order  entered  directing  clerk  to  transmit  originals  of  certain 
papers  to  Supreme  Court. 
A  true  copy. 
Test: 
[SEAL.]  G.  F.  Snydeb, 

Clerk  of  the  United  States  Commerce  Court, 

By  W.  S.  HiNMAN, 

Deputy  Clerk. 

Mr.  Simpson.  I  offer  in  evidence  a  transcript  of  the  docket  entries 
in  the  so-called  Lighterage  case.  No.  38. 

The  transcript  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  WW. 

TRANBCRirr   OF  DOCKET  ENTRIES. 

United  States  Commerce  Court.    Docket  No.  38. 

Parties:  The  Baltimore  &  Ohio  Railroad  Co.,  The  Central  Railroad  Co..  of 
New  Jersey,  The  Delaware,  Lackawanna  &  Western  Railroad  C^.,  Erie  Rail- 
road Co.,  Lehigh  Valley  Railroad  Co.,  New  York,  Ontario  &  Western  Railway 
Co.,  and  The  Pennsylvania  Railroad  Co.,  petitioners,  v.  United  States, 
respondent. 

Interveners:  Brooklyn  Eastern  District  Terminal,  John  Arbuckle  and  Wil- 
liam A.  Jamison,  intervening  petitioners.  Interstate  Commerce  Commission, 
Federal  Sugar  Refining  Co.,  intervening  respondents. 

Attorneys:  For  petitioners,  Hugh  L.  Bond,  Jackson  E.  Reynolds,  W.  S. 
Jenney,  George  F.  Brownell,  J.  F.  Schaperkotter,  John  B.  Kerr,'  George  Stuart 
Patterson,  H.  A.  Taylor ;  for  United  States,  James  A.  Fowler.  Blackburn  Ester- 
line;  for  Interstate  Commerce  Commission,  P.  J.  Farrell;  for  Brooklyn  EJastern 
District  Terminal,  Parsons,  Closson  &  Mcllvaine,  Woodhull  Hay;  for  John 
Arbuckle  and  Wm.  A.  Jamison,  Dykman,  Oeland  &  Kujm;  for  Federal  Sugar 
Refining  Co.,  Ernest  A.  Bigelow. 

PROCEEniNGS. 

1911. 

April  12.  Petition  for  injunction,  etc.,  filed.  . 

April  13.  Copy  of  petition  filed  In  office  of  Secretary  of  Interstate  Commerct 
Commission  and  in  Department  of  Justice. 

April  19.  Petition  of  Federal  Sugar  Refining  Co.  to  be  made  a  party  re- 
spondent, filed.  Order  granting  petition  of  Federal  Sugar  Sugar  Refining  Co. 
filed. 

May  8.  Appearance  of  P.  J.  Farrell  for  Interstate  Commerce  OommiSBlon  filed. 

May  10.  Petitioners'  notice  of  motion  and  afildavitB  filed. 

May  11.  Intervening  petition  of  Brooklyn  Eastern  District  Terminal  and 
notice  filed.  Motion  of  Interstate  Commerce  Commission  and  Federal  Sugar 
Refining  Co.  to  dismiss  filed. 

May  12.  Aflldavit  of  ^service  filed  by  Brooklyn  Eastern  District  Tem^naL 
Intervening  petition  of  John  Arbuckle  and  William  A.  Jamison  and  notice  filed. 
Motion  of  the  United  States  to  dismiss  filed. 

May  13.  Testimony  before  the  Interstate  Commerce  Commission  filed. 

May  17.  Brief  for  the  petitioners  on  motion  for  temporary  injunction  filed. 
Points  submitted  on  behalf  of  the  defendant,  Federal  Sugar  Refining  Co.,  filed. 
Order  entered  granting  Brooklyn  Eastern  District  Terminal  leave  to  intervene. 
Order  entered  extending  motions  of  United  States  and  Interstate  Commerce  Com- 
mission to  dismiss  the  petition,  to  cover  intervening  petitions  of  Arbuckle  and 
Jamison  and  Brooklyn  Eastern  District  Terminal.     Order  entered  granting 
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John  Arbuckle  and  William  A.  Jamison  leave  to  intervene.  Order  entered  ex- 
cluding evidence  taken  before  Interstate  Commerce  Gommlflaion. 

May  22.  Brief  of  United  States  filed.  Order  denying  motions  to  dismiss. 
Order  granting  motion  for  temporary  injonction  filed. 

May  23.  Certified  copy  of  order  granting  motion  for  temporary  injunction 
served  on  chairman  of  liiterstJite  Commerce  Commission. 

May  25.  Brief  for  Jay  Street  Terminal  and  Arbuckle  Bro&,  intervoiers, 
filed.  Certified  copy  of  order  granting  motion  for  temi)orary  injunction  served 
on  Attorney  General  of  United  States. 

June  9.  Answer  of  Federal  Sugar  Refining  Co.  filed.  Answer  of  the  United 
States  filed.  Answer  of  United  States  to  intervening  petition  of  John  Arbuckle 
and  William  A.  Jamison  filed.  Answer  of  United  States  to  intervening  petition 
of  Brooklyn  Eastern  District  Terminal  filed. 

June  12.  Petition  for  appeal  filed  by  Interstate  Commerce  Commission. 
Assignment  of  errors  filed  by  Interstate  Commerce  Commission. 

June  13.  Order  entered  allowing  appeal.  Citation  on  appeal  of  Interstate 
Commerce  Commission  filed. 

June  15,  16.  Certified  copy  of  citation  on  appeal  served  on  each  petitioner  and 
intervening  petitioner.  Petition  for  appeal  by  the  United  States  filed.  Assign- 
ment of  errors  by  the  United  States  filed.  Order  entered  allowing  appeal  of 
the  United  States.    Citation  on  appeal  of  the  United  States  filed. 

June  17,  19,  27,  28.  Certified  copy  of  citation  on  appeal  of  United  States  served 
on  each  petitioner  and  intervening  petitioner. 

June  26.  Prsecipe  for  transcript  of  record  filed. 

October  3.  Order  designating  Judge  Mack  to  hear  testimony. 

1912. 

June  24.  Mandate  of  United  States  Supreme  Court  afilrming  decree  of  Com- 
merce Court  filed.  Notice  of  motion  for  final  hearing,  etc.,  filed.  Motion  of 
United  States  to  vacate  order  for  testimony  heretofore  entered  and  to  set  cause 
for  final  hearing,  etc.,  filed.  Objections  of  United  States  to  this  court  taking 
evidence  filed.  Appearance  of  H.  A.  Taylor  for  petitioners  filed.  Appearance 
of  Woodhull  Hay  for  Brooklyn  Eastern  District  Terminal  filed.  Motion  of 
United  States  to  vacate  order  for  testimony,  etc.,  denied  and  objections  thereto 
sustained;  order  entered.  Motion  of  petitioners  to  proceed  to  take  evidence 
granted  and  objections  overruled ;  order  entered. 

October  10.  Order  entered  granting  United  States  and  Federal  Sugar  Refin- 
ing Co.  leave  to  withdraw  answers  and  enter  motions  to  dismiss.  Motion  of 
United  States  and  Federal  Sugar  Refining  Co.  to  dismiss  filed. 

October  19.  Brief  for  Brooklyn  Eastern  District  Terminal  filed. 

October  21.  Brief  for  Jay  Street  Terminal  and  Arbuclde  Bros.,  Interveners, 
filed.  Brief  for  petitioners  on  motion  of  respondents  to  dismiss  petition  filed. 
Final  hearing  commenced. 

October  22.  Final  hearing  concluded ;  cause  taken  under  advisement. 

October  23.  Brief  for  the  United  States  filed. 

October  .28.  Reply  of  Jay  Street  Terminal  and  Arbuclde  Bros,  to  brief  for 
United  States  filed. 

November  4.  Reply  brief  for  railroad  companies,  petitioners,  on  motion  to  dis- 
miss, filed. 

November  15.  Opinion  on  final  hearing  on  motions  to  dismiss  filed.  Final 
decree  entered,  annulling  order  of  Interstate  Commerce  Commission. 

November  25.  Petition  for  appeal  filed.  Assignment  of  errors  filed.  Order 
entered  allowing  appeal.    Praecipe  for  record  filed. 

November  29.  Notice  of  filing  of  praecipe,  with  acceptances  of  service  thereof, 
filed.    Certified  transcript  to  Supreme  Court. 

A  true  copy. 

Test: 

[SEAL.]  6.  F.  Snydeb, 

Clerk  of  the  United  States  Commerce  Court, 

By  W.  S.  HiNMAN, 

Deputy  Clerk. 

Mr.  Simpson.  I  offer  in  evidence  a  transcript  of  the  docket  entries 
in  the  Fuel  Rate  case,  No.  39. 
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The  transcript  referred  to  is  as  follows : 

TJ.  S.  S.  BxHiBiT  XX. 


TBANSCBIPT  OF  DOOKET  ENTRIES. 

United  States  Commerce  Court.    Docket  No.  39. 

Parties :  The  Baltimore  &  Ohio  Railroad  Co. ;  the  Pemisylvania  Railroad  Co. ; 
the  Pennsylvania  Co. ;  Buffalo,  Rochester  &  Pittsburgh  Railway  Co. ;  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  Railway  Co.;  the  Wheeling  &  Lake 
Erie  Railroad  Co.  and  B.  A.  Worthington,  receiver  thereof;  the  Lake  Shore  & 
Michigan  Southern  Railway  Co.;  the  Pittsburgh  &  Lake  Erie  Railroad  Co.; 
Buffalo  &  Susquehanna  Railway  Co.;  Harry  I.  Miller,  receiver  Buffalo  & 
Susquehanna  Railway  Co. ;  Erie  Railroad  Co. ;  the  Western  Maryland  Rjiilway 
Co.;  the  Pittsburgh,  Shawmut  &  Northern  Railroad  Co.  and  Frank  Sullivan 
Smith,  receiver  thereof,  petitioners,  v.  United  States,  respondent. 

Interveners :  Interstate  Commerce  Commission. 

Attorneys:  For  petitioners,  Hugh  L.  Bond,  Jr.,  George  F.  Brownell,  George 
Stuart  Patterson,  Clyde  Brown,  William  M.  Duncan;  for  United  States,  James 
A.  Fowler,  Blackburn  Esterline;  for  Interstate  Commerce  Commission,  P.  J. 
Farrell. 

FBOOEEDINGB. 

19U. 

April  27.  Petition  for  injunction,  etc.,  with  exhibits,  filed. 

April  28.  Copy  of  petition  filed  with  chairman  of  Interstate  Commerce  Com- 
mission and  in  Department  of  Justice. 

May  8.  Appearance  of  P.  J.  Farrell  for  Interstate  Commerce  Commission 
filed. 

May  15.  Notice  and  motion  to  strike  by  Interstate  Commerce  Commission 
filed. 

May  19.  Petitioners'  notice  of  motion  and  affidavits  filed. 

May  22.  Order  sustaining  motion  of  Interstate  Commerce  Commission  to 
strike  out  portions  of  petition  filed. 

May  23.  Answer  of  Interstate  Commerce  Commission  filed. 

May  24.  Brief  for  Baltimore  &  Ohio  Railroad  Co.  and  other  petitioners  filed. 

May  27.  Answer  of  United  States  filed. 

May  29.  Order  entered  granting  application  for  preliminary  injunction. 

May  31.  Temporary  injunction  issued  in  accordance  with  order  of  May  29 
and  served  on  Attorney  General  and  chairman  of  Interstate  Commerce  Com- 
mission. 

June  6.  Petition  for  appeal  filed  by  Interstate  Commerce  Commission.  As- 
signment of  errors  filed  by  Interstate  Commerce  Commission.  Order  entered 
allowing  appeal.    Citation  on  appeal  of  Interstate  Commerce  Commission  filed. 

June  8.  Certified  copy  of  citation  on  appeal  served  on  each  petitioner. 

June  16.  Petition  for  appeal  by  the  United  States  filed.  Assignment  of  errors 
by  the  United  States  filed.  Order  entered  allowing  appeal  of  the  United  States. 
Citation  on  appeal  of  the  United  States  filed. 

June  20.  Citation  on  appeal  of  Interstate  Commerce  Commission  addressed 
to  Erie  Railroad  Co.  or  George  F.  Brownell  filed. 

June  17,  19,  20.  Certified  copy  of  citation  on  appeal  of  United  States  served 
on  each  petitioner. 

June  20.  Certified  copy  of  citation  on  appeal  of  Interstate  Commerce  Com- 
mission served  on  Erie  Railroad  Co. 

June  26.  Prtecipe  for  transcript  of  record  filed. 

1912. 

July  1.  Mandate  of  United  States  Supreme  Court  reversing  decree  of  Com- 
merce Court  and  remanding  cause  to  Commerce  Court  with  directions  to  dis- 
miss filed.  Order  entered  in  accordance  with  mandate  of  Supreme  Court  dis- 
solving injunction  and  dismissing  petition. 

A  true  copy. 

Test: 

[SEAL.]  G.  F.  Snyder, 

Clerk  of  the  United  States  Commerce  Court. 

By  W.    S.   HiNMAN, 

Deputy  Clerk. 
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Mr.  Simpson.  I  also  offer  in  evidence  the  transcript  of  the  docket 

entries  in  the  Meeker  case,  No.  49. 

The  transcript  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  YY. 

TRAlfSCBIPT  OF  DOCKET  BNTBIBS. 

United  States  Ck>iumerce  Court.    Docket  No.  49. 

Parties:  I^ehlgli  Valley  Railroad  Ck>.,  petitioner,  v.  United  States,  respondent. 

Interveners :  Interstate  Commerce  Commission,  Henry  E.  Meeker. 

Attorneys:  For  petitioner,  E.  H.  Boles,  John  G.  Johnson,  Frank  H.  Piatt, 
Everett  Warren ;  for  United  States,  James  A.  Fowler,  Blackburn  Esterllne ;  for 
Interstate  Commerce  Commission,  Charles  W.  Needham ;  for  Henry  E.  Meeker, 
William  A.  Glasgow,  Jr. 

PBOCEEDINGS. 
1011. 

September  29.  Petition  and  exhibits  filed.  Copy  of  petition  filed  with  chair- 
man of  Interstate  Commerce  Commission  and  in  Department  of  Justice.  Ap- 
pearance of  Interstate  Commerce  Commission  as  party  respondent  and  Charles 
W.  Needham  as  solicitor  filed. 

October  7.  Petitioner's  affidavits  filed. 

October  9.  Objections  of  United  States  to  affidavits  offered  in  support  of  mo- 
tion for  preliminary  injunction  filed.  Brief  for  petitioner  filed.  Motion  of  the 
Interstate  Commerce  Commission  to  dismiss  the  petition  filed.  Motion  of  the 
United  States  to  dismiss  the  petition  filed.  Petition  of  intervention  of  Henry  E. 
Meeker  filed.  Order  entered  granting  leave  as  prayed  in  foregoing  petition. 
Brief  for  Henry  E.  Meeker,  intervener,  filed. 

October  10.  Brief  for  United  States  in  opposition  to  motion  of  petitioner  for 
preliminary  injunction  filed. 

October  12.  Certified  copy  annual  report  Lehigh  Valley  R.  R.  Co.  for  year 
ending  June  30,  1911,  filed.  Per  curiam  opinion  denying  motion  for  preliminary 
injunction  filed.    Order  entered  denying  motion  for  preliminary  injunction. 

November  22.  Order  setting  cause  for  hearing  on  motions  to  dismiss  filed. 

December  5.  Continued  to  next  calendar  (Jour.,  p.  86). 

1912. 

March  28.  Motion  of  H.  E.  Meeker,  surviving  partner  of  the  firm  of  Meeker  & 
Co.,  to  dismiss  the  petition. 

April  5.  Brief  for  Interstate  Commerce  Commission  on  motion  to  dismiss 
petition  filed. 

April  9.  Brief  for  United  States  in  support  of  motion  to  dismiss  petition  filed. 

April  11.  Petitioner's  motion  to  withdraw  its  petiton  filed.  Order  entered 
withdrawing  petition  without  prejudice  at  cost  of  petitioner. 

April  15.  Order  entered  amending  final  order  on  face  thereof. 

May  7.  Satisfaction  of  Judgment  for  costs  filed  by  United  States. 

A  true  copy. 

Test: 

[SEAL.]  G.  F.  Sntoeb, 

Clerk  of  the  United  States  Commerce  Court. 

By  W.  S.  HiNMAN, 

Deputy  Clerk, 

Mr.  Manager  Webb.  We  have  no  objection  to  their  going  in,  Mr. 
President. 

Mr.  Simpson.  I  do  not  ask  that  they  be  read,  Mr.  President. 

I  also  offer  in  evidence  the.  opinion  of  the  Supreme  Court  in  the 
Lighterage  case,  which  has  already  been  marked  as  Exhibit  H. 
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The  opinion  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  H. 

Supreme  Court  of  the  United  States.     No.  722.     October  term,  1911. 

The  United  Statea  The  Interstate  Commerce  Commission,  and  The  Federal 
Sugar  Refining  Co.,  appellants,  v.  The  Baltimore  &  Ohio  Railroad  Co..  The 
Caitral  Railroad  Co.  of  New  Jersey,  et  al.,  appeal  from  the  United  States 
Commerce  Court 

[June  10,  1912.] 

The  Chief  Justice  delivered  the  opinion  of  the  court : 

This  is  a  suit  Instituted  In  the  Commerce  Court  to  enjoin  the  euforcement 
of  an  order  by  the.  Interstate  Commerce  Commission. 

The  complainants  in  the  bill  are  the  Baltimore  &  Ohio  Railroad  Co.,  the 
Central  Railroad  Co.  of  New  Jersey,  the  Delaware,  Lackawanua  &  Western 
Railroad  Co.,  the  Brie  Railroad  Co.,  the  Lehigh  Valley  Railroad  Co.,  the  New 
York,  Ontario  &  Western  Railway  Co..  and  the  Pennsylvania  Railroad  Co.  The 
Brooklyn  Eastern  District  Terminal  and  John  Arbuckle  and  William  A.  Jam- 
ison, copartners,  trading  as  the  Jay  Street  Terminal,  intervened  and  were  made 
parties  complainant,  they  being  interested  to  defeat  the  order  of  tlie  commission. 

The  defendant  named  in  the  bill  is  the  United  States.  The  Interstate  Com- 
merce Commission  appeared,  and  the  Federal  Sugar  Refining  Co.  intervened  and 
was  made  a  party  defendant 

The  order  which  it  was  the  purpose  of  the  suit  to  enjoin  was  made  in  a 
proceeding  commenced  before  the  commission  on  behalf  of  the  Federal  Sugar 
Refining  Co.,  to  compel  the  railroads  above  named  to  desist  and  abstain  from 
paying  to  Arbuckle  Broa,  claimed  to  be  operating  what  is  known  as  the 
Jay  Street  Terminal,  certain  so-called  allowances  for  floatage,  lighterage,  and 
terminal  services  rendered  by  them  to  the  complainants  in  connection  with 
sugar  transported  by  them  in  New  York  Harbor  to  and  for  the  complainants, 
while  at  the  same  time  paying  no  such  allowances  to  the  said  Federal  Refining 
Co.  on  its  sugar. 

We  substantially  adopt  as  accurate  a  summary  statement  made  of  the  sub- 
ject matter  of  the  controversy  in  the  brief  of  counsel  for  the  railroad  comrianies: 

"The  Federal  Sugar  Refining  Co.  has  a  refinery  at  Yonkers.  N.  Y.,  and 
Arbuckle  Bros,  have  a  refinery  In  the  Borough  of  Brooklyn,  New  York  City. 
The  railroad  companies  operate  what  are  known  as  trunk-line  railroads, 
extending  from  New  York  to  western  and  southern  points.  In  order  to 
receive  and  deliver  freight  in  New  York  City  they  are  obliged  to  transport 
the  same  across  the  waters  of  New  York  Harbor  on  lighters  by  what  is  called 
lighterage  service,  or,  when  the  freight  is  carried  through  in  railroad  cars,  on 
car  floats  by  what  is  called  floatage  service. 

**At  numerous  points  along  the  New  York  City  water  front  within  the  lighter- 
age limits  they  have  established  public  stations  for  the  receipt  and  delivery  of 
freight. 

"They  have  also  established  boundnri(^s  known  as  'lighterage  limits,*  includ- 
ing substantially  all  of  what  may  be  called  the  manufacturing  and  commercial 
portion  of  the  water  front  of  New  York  City  and  the  opposite  shore  of  New 
Jersey,  and  within  these  boundaries  they  receive  and  deliver  freight  at  any 
accessible  point  on  the  water  front  without  any  additional  charge  above  the 
New  York  rates,  which  are,  generally  speaking,  the  same  as  the  rates  to  and 
from  the  terminals  on  the  New  Jersey  shore.  At  '  public '  docks,  open  to  any 
vessel,  the  railroad  pays  the  wharfage;  at  private  docks  the  shipper  or  con- 
signee must  arrange  for  the  necessary  dockage. 

"At  a  number  of  points  in  the  Boroughs  of  Brooklyn  and  the  Bronx  the  rail- 
road companies,  or  some  of  them,  furnish  public  stations  through  arrange- 
ments made  with  terminal  companies  to  furnish  union  public  stations  and 
terminal  facilities  for  the  receipt  and  delivery  of  freight  In  cars  and  through 
freight  houses  and  for  the  transportation  of  such  freight  between  such  terminal 
stations  and  the  railroad  companies'  rails  on  the  western  shore  of  the  harbor, 
all  of  which  Is  done  for  and  In  the  name  of  the  railroad  companies  under  pro- 
visions of  their  tariffs  filed  with  the  Interstate  Commerce  Commission,  under 
which  their  New  York  rates  apply  to  and  from  such  union  public  stations. 
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"  One  of  these  public  terminal  stations,  known  as  the  Jay  Street  Terminal,  is 
owned  and  operated  by  William  A.  Jamison  and  John  Arbuckle,  conducting  a 
Separate  business  in  that  respect  as  copartners  under  the  name  and  style  of 
*  Jay  Street  Terminal '  in  accordance  with  the  laws  of  the  State  of  New  York. 
Jay  Street  Terminal  is  named  as  a  station  of  the  railroad  companies,  appellees, 
in  their  respective  tariffs,  and  is  conducted  under  contract  with  the  railroad 
companies  like  any  other  freight  station,  bills  of  lading  being  issued  from  and 
to  it  on  behalf  of  the  railroad  companies  and  in  their  names  on  the  regular 
uniform  form,  charges  being  collected  and  accounts  kept,  the  Jay  Street  Termi- 
nal performing  the  entire  physical  and  clerical  service  and  furnishing  the  neces- 
sary docks,  freight  yard,  and  station  buildings  and  equipment,  excepting  cars. 
The  Jay  Street  Terminal  also  floats  or  lighters  all  shipments  between  the  ter- 
minal and  the  rails  of  the  railroad  companies  on  the  New  Jersey  shore.  For 
these  services  and  facilities  each  railroad  company  pays  to  the  Jay  Street 
Terminal  an  aggregate  compensation,  figured  on  the  freight  handled  for  it, 
based  on  the  rate  of  4i  cents  per  hundred  pounds  on  freight  originating  at  or 
destined  to  points  at  or  west  of  the  westerly  limits  of  trunk-line  territory,  so 
called,  and  3  cents  per  100  pounds  on  freight  originating  at  or  destined 
to  points  east  of  the  westerly  limit  of  trunk-line  territory.  The  same  amounts 
per  hundred  pounds  are  paid  to  other  terminal  companies  furnishing  similar 
service  at  New  York. 

"The  refinery  of  Arbuckle  Bros.,  a  copartnership  composed  of  William  A. 
Jamison  and  John  Arbuckle,  is  within  two  blocks  of  the  Jay  Street  Terminal, 
and  they  truck  sugar  from  their  refinery  to  this  terminal  and  load  it  into  cars 
at  their  own  expense  and  deliver  it  to  the  Jay  Street  Terminal  and  obtain  the 
railroad  company's  bill  of  lading  for  It  from  the  Jay  Street  Terminal  Just  as 
other  shippers  do  with  other  freight. 

"The  refinery  of  the  Federal  Sugar  Refining  CJo.  at  Yonkers,  N.  Y.,  for- 
merly operated  by  the  Federal  Sugar  Refining  Co.  of  Yonkers,  is  located  on 
the  Hudson  River,  10  miles  north  of  the  limits  of  the  lighterage  limits.  The 
sugar  manufactured  at  this  refinery  and  shipped  over  the  lines  of  these  appellees 
is  loaded  onto  lighters  of  the  Ben  Franklin  Transportation  Co.,  an  Independent 
boat  line  with  which  the  Federal  Sugar  Refining  Go.  has  made  a  contract, 
under  which  the  boat  line  lighters  its  sugar  to  the  terminals  of  the  railroad 
companies  for  3  cents  jjer  1(K)  pounds.  The  boat  line  brings  the  sugar  to 
the  terminals  of  the  railroads  on  the  western  shore  of  New  York  Harbor  and 
delivers  it  to  them  for  rail  transportation. 

"  The  Federal  Sugar  Refining  Co.'s  refinery  at  Yonkers  is  located  directly  on 
the  tracks  of  the  New  York  Central  &  Hudson  River  Railroad  Co.  Over  this 
railroad  the  rates  to  the  points  in  the  shipping  territory  of  the  Federal  Sugar 
Refining  Co.  are  with  few  exceptions  the  same  as  the  rates  via  the  lines  of  the 
railroad  companies.  To  ship  at  the  New  York  rate  over  the  lines  of  the  roads 
the  Federal  Sugar  Refining  Co.  can  deliver  its  shipments  to  the  New  York  Cen- 
tral &  Hudson  River  Railroad  at  Yonkers,  thence  to  be  transported  by  that 
railroad  to  New  York,  and  there  delivered  to  the  said  railroad  companies  within 
lighterage  limits.  None  of  these  railroads  have  lines  extending  to  Yonkers. 
Because  of  alleged  delay  in  the  handling  and  transportation  of  shipments  via 
this  route  the  Federal  Sugar  Refining  Co.  sometimes  prefers  to  deliver  said 
shipments  by  lighter  to  the  said  railroad  companies  at  their  stations  on  the  New 
Jersey  shore  of  New  York  Harbor. 

"Prior  to  July,  1909,  these  shipments  were  carried  by  the  Ben  ITranklin 
Transportation  Co.  directly  to  the  rail  terminals  on  the  Jersey  shore  from 
Yonkers  without  stop.  Since  that  date  the  lighters  stop  en  route  at  Pier  24, 
North  River.  The  reason  for  stopping  at  Pier  24  is  found  in  the  decision  made 
by  the  commission  In  case  No.  1082,  brought  by  the  Federal  Sugar  Refining  Co. 
of  Yonkers,  the  predecessor  of  the  Federal  Sugar  Refining  Co.,  against  the  same 
railroad  companies,  appellees  here  (17  I.  C.  C,  40).  The  complaint  in  that  pro- 
ceeding claimed  a  discrimination  against  the  Federal  Sugar  Refining  Co.  of 
Yonkers,  and  in  favor  of  the  Jay  Street  Terminal  and  the  Brooklyn  Eastern 
District  Terminal,  an  Incorporated  company  operating  a  similar  terminal  sta- 
tion in  another  section  of  Brooklyn,  because  of  the  refusal  of  the  railroad  com- 
panies to  pay  it  the  same  amounts  on  account  of  the  lighterage  performed  by 
the  Ben  Franklin  Transportation  Co.  from  Yonkers  to  the  rail  terminals  of 
the  railroad  company  on  the  western  shore  of  New  York  Harbor  as  were  paid 
to  the  two  terminal  companies  above  named  on  account  of  the  various  services 
performed  and  terminal  facilities  furnished  by  them  in  connection  with  the 
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transportation  of  sugar  shipped  by  Arbiickle  Bros,  and  the  American  Sugar  Re- 
fining Ck).,  respectively.  This  complaint  was  dismissed  because  the  extensioh 
of  the  lighterage  limits  in  New  York  Harbor  of  the  railroad  companies  was 
a  matter  of  business  discretion,  and  that  the  commission  had  no  authority  to 
require  such  extension  beyond  the  then  prescribed  boundaries,  and  that  the 
Federal  Sugar  Refining  Ck).,  being  located  outside  of  the  prescribed  lighterage 
limits,  was  not  subjected  to  unlawful  discrimination  by  reason  of  the  practice 
of  the  railroad  companies  in  affording  free  lighterage  on  shipments  originating 
at  a  distance  to  points  within  said  lighterage  limits  while  refusing  to  so  afford 
on  shipments  of  the  Federal  Sugar  Refining  Ck). 

"As  a  result  of  this  decision  of  the  commission  the  lighters  of  the  Ben  Frank- 
lin Transportation  Co.  were  stopped  en  route  from  Yonkers  at  Pier  24,  North 
River,  where  certain  formalities  with  reference  to  shipping  orders  were  had  for 
the  purpose  of  making  it  appear  as  a  matter  of  law  that  these  shipments  were 
made  not  from  Yonkers,  but  from  Pier  24,  North  River,  a.  point  within  lighter- 
age limits.  A  new  contplalnt  was  filed  with  the  commission,  setting  forth  the 
same  grounds  of  discrimination  as  the  prior  one,  but  on  the  theory  that  the 
decision  of  the  commission  did  not  apply  because  the  shipments  of  the  Federal 
Sugar  Refining  Ck>.  were  now  lightered  from  Pier  24,  a  point  within  lighterage 
limits,  nud  not  from  Yonkers,  the  commission  held  as  a  matter  of  law  that  the 
stoppage  of  the  lighters  of  the  Ben  Franklin  Transportation  Ck).  for  instruc- 
tions at  Pier  24  differentiated  the  case  from  the  former  one,  and  made  the  fol- 
lowing order: 

'* '  It  is  ordered  that  the  above-named  defendants  (the  appellees)  be,  and 
they  are  hereby,  notified  and  required  to  cease  and  desist,  on  or  before  the  15th 
day  of  April,  1911,  and  for  a  period  of  not  less  than  two  years  thereafter 
abstain  from  paying  such  allowances  to  Arbuckle  Bros,  on  their  sugar,  while 
at  tiie  same  time  paying  no  such  allowance  to  said  complainant  (Federal  Sugar 
Refining  Ck).)  on  its  sugar,  which  said  allowances  so  paid  to  said  Arbuckle  Bros, 
by  said  defendants  are  found  by  the  commission  in  said  report  to  be  unduly 
discriminatory  and  in  violation  of  the  act  to  regulate  commerce.' 

"  The  so-called  '  allowances  *  referred  to  in  this  order  are  a  part  of  the  pay- 
ments making  up  the  compensation  of  the  Jay  Street  Terminal,  figured  at  the 
rates  of  3  cents  and  4i  cents  per  hundred  pounds,  as  above  described." 

This  is  the  order  the  enforcement  of  which  was  the  subject  matter  of  the 
controversy  in  the  court  below. 

The  United  States,  the  Interstate  Ck)mmerce  Commission,  and  the  Federal 
Sugar  Refining  Co.  promptly  filed  motions  to  dismiss  the  petition  and  the  inter- 
vening petition  of  the  Jay  Street  Terminal  upon  the  ground  of  want  6f  equity, 
and  because  the  order  of  the  commission  was  an  adjudication  of  matters  of 
fact  as  to  which  its  judgment  was  conclusive.  The  petitions,  on  the  other 
hand,  applied  for  an  injunction  pendente  lite  suspending  the  order  of  the 
commission  until  the  final  determination  of  the  action.  The  motions  to  dismiss 
were  denied.  On  the  same  day  the  motion  for  a  temporary  injunction — which 
had  been  heard  upon  the  petition  and  intervening  petitions  and  affidavits  sub- 
mitted by  petitioners  in  support  of  the  averments  of  the  petition  and  inter- 
vening petition — was  granted,  and  the  assailed  order  "  and  its  force  and  effect " 
was  suspended  until  the  further  order  of  the  court.  This  appeal  was  then 
taken. 

There  was  clearly  a  right  in  the  court  below  to  entertain  jurisdiction  of  the 
petition  and  to  determine  whether  the  afiflrmative  order  of  the  commission 
was  entitled  to  be  enforced.  There  was  clearly  also  power  in  the  court  to  allow 
a  preliminary  injunction,  since  that  authority  is  conferred  in  express  terms  by 
section  3  (208)  of  the  act  And  the  right  to  appeal  from  such  an  order  is  also 
in  express  terms  conferred  by  section  2  (210)  of  the  act. 

It  is  urged  on  behalf  of  the  United  States  and  the  Interstate  Commerce  Com- 
mission that,  wholly  irrespective  of  the  merits  of  the  petition,  the  order  grant- 
ing the  interlocutory  injunction  must  be  reversed  because  of  what  is  Insisted 
to  be  the  express  requirements  of  the  act  imposing  the  duty  on  the  Commerce 
Court  or  a  judge  of  that  court  if  a  restraining  order  is  granted  under  the 
conditions  in  the  statute  to  state  the  facts  from  which  it  is  found  that  irrep- 
arable Injury  would  arise  if  a  restraining  order  were  not  allowed.  The  sec- 
tion containing  the  provision  relied  upon  is  as  follows : 

"That  suits  to  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  Inter- 
state Ck>mmerce  (jommission  shall  be  brought  in  the  Commerce  0>urt  against 
the  United  States.  The  pendency  of  such  suit  shall  not  of  itself  stay  or  sus- 
pend the  operation  of  the  order  of  the  Interstate  Commerce  Commission;  but 
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the  Commerce  Court,  In  its  discretion,  may  restrain  or  suspend,  in  whole  or  in 
parr,  the  operation  of  the  Commission's  order  pending  the  final  hearing  and 
determination  of  the  suit  No  order  or  injunction  so  restraining  or  suspending 
an  order  of  the  Interstate  Commerce  Commission  shall  be  made  by  the  Com- 
merce Court  other  than  upon  notice  and  after  hearing,  except  that  in  cases 
where  irreparable  damage  would  otherwise  ensue  to  the  petitioner,  said  court, 
or  a  Judge  thereof,  may,  on  hearing,  after  not  less  than  three  days'  notice  to 
the  Interstate  Commerce  Commission  and  the  Attorney  General,  allow  a  tem- 
porary stay  or  suspension,  in  whole  or  part,  of  the  operation  of  the  order  of 
the  Interstate  Commerce  Commission  for  not  more  than  60  days  from  the  date 
of  the  order  of  such  court  or  Judge,  pending  application  to  the  court  for  its  order 
or  Injunction,  in  which  case  the  said  order  shall  contain  a  specific  finding,  based 
upon  evidence  submitted  to  the  Judge  making  the  order  and  Identified  by 
reference  thereto,  that  such  Irreparable  damage  would  result  to  the  petitioner 
and  specifying  the  nature  of  the  damage.  The  court  may,  at  the  time  of  hear- 
ing such  application,  upon  a  like  finding,  continue  the  temporary  stay  or  sus- 
pension in  whole  or  in  part  until  its  decision  upon  the  application.*' 

Without  ambiguity  we  think  the  statute  contemplates  three  classes  of  orders: 
First,  a  temporary  restraining  order  staying  in  whole  or  in  part  the  operation 
of  the  order  of  the  Interstate  Commerce  Commission  for  not  more  than  60  days 
from  the  date  of  the  suspensive  order,  to  be  allowed  by  the  court  or  a  Judge 
thereof;  second,  a  preliminary  injunction — th.st  is,  an  injunction  pendente  lite — 
which,  to  quote  the  words  of  the  statute,  may  be  granted  by  the  court  to  "  re- 
strain or  suspend,  in  whole  or  in  part,  the  operation  of  the  commission's  order 
pending  the  final  hearing  and  determination  of  the  suit " ;  third,  in  the  nature  of 
things  a  perpetual  injunction  upon  the  entry  of  the  final  decree.  The  order  in 
this  case,  made  after  notice  and  hearing,  suspending  the  force  and  effect  of  the 
order  of  the  commission  until  the  further  order  of  the  court,  was  obviously  an 
exercise  of  the  power  conferred  to  grant  a  preliminary  injunction  or  injunction 
pendente  liie  and  not  of  the  power  to  allow  a  temporary  restraining  order 
embraced  in  the  first  of  the  classes  stated.  As  we  think  it  clear  that  the  require- 
ments of  the  statute  relied  upon  respecting  the  statement  of  facta  as  to  irrepa- 
rable damages  relate  only  to  the  first  class  of  cases — that  is,  the  power  to  issue 
a  temporary  restraining  order — we  hold  the  objection  to  be  without  merit. 

This  brings  us  to  consider  the  scope  of  our  reviewing  authority  under  the 
right  conferred  by  the  statute  to  appeal  from  the  allowance  by  the  court  below 
of  a  preliminary  injunction  or  injunction  pendente  lite.  To  determine  thip 
question  requires  a  consideration  of  the  nature  and  character  of  the  powers 
which  the  court  had  a  right  to  exert  over  the  subject  matter  presented  to  it  by 
the  petition  filed  to  perpetually  enjoin  the  enforcement  of  the  order  of  the 
commission. 

We  have  determined  In  the  Procter  &  Gamble  case,  ante,  that  the  Commerce 
Court  was  but  endowed,  in  considering  whether  an  affirmative  order  of  the 
commission  should  be  enforced  on  the  one  hand  or  set  aside  and  declared  non- 
enforcible  on  the  other,  with  the  Jurisdiction  and  power  existing  at  the  time 
that  act  was  passed  in  the  circuit  courts  of  the  United  States.  And  as  at  that 
time  it  was  conclusively  settled  that  the  courts  had  only  authority  to  ^e^xamine 
the  findings  of  the  commission  as  to  subjects  like  the  one  here  under  considera- 
tion— for  the  purpoFe  of  ascertaining  whether  the  action  of  the  commission  was 
repugnant  to  the  Constitution,  in  excess  of  the  statutory  powers  conferred 
upon  it,  or  manifested  such  an  abuse  as  to  be  equivalent  to  an  excess  of 
authority — it  clearly  results  that  the  court  below  was  likewise  limited  in  passing 
upon  the  petition  before  it  in  this  case.  This  being  true,  it  is  also  necessarily 
true  that  virtually  the  sole  authority  of  the  court  below  was  in  a  sense  confined 
to  determining  questions  of  law  arising  upon  the  case  as  presented  on  the  t&ce 
of  the  pleadings.  Under  the  general  principles  of  equity,  where  a  court  is  called 
upon  to  decide  whether  it  will  allow  a  preliminary  or  pendente  lite  injunction, 
the  duty  arising  requires  it  to  be  determined  whether  on  the  face  of  the  papers 
presented  there  is  such  an  equitable  cause  of  action  presented  as  Justifies  the 
issue  of  a  preliminary  injunction  to  preserve  the  status  pending  the  suit;  that 
is,  to  afford  an  opportunity  for  a  trial  of  the  issues  presented.  Necessarily  it 
is  true  also  that  where  an  appeal  is  allowed  from  an  order  granting  a  prelimi- 
nary injunction  the  reviewing  court  is  put  to  the  duty  of  determining  whether 
on  the  face  of  the  papers  the  court  below  erred  as  a  matter  of  law  in  granting 
the  preliminary  injunction.  Do  these  principles  apply  to  the  case  before  us 
is  then  the  first  consideration.  The  result  of  holding  that  they  do  will  inevita- 
bly cauFe  the  expunging  from  the  act  of  the  express  authority  conferred  to 
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issue  a  preliminary  injunction,  since  viewed  under  the  general  principles  of 
equity  the  criteria  by  which  to  determine  the  rightfulness  of  such  an  order 
in  view  of  the  nature  and  character  of  the  Jurisdiction  of  the  Commerce  Court 
is  exactly  and  exclusively  the  same  criteria  by  which  the  rightfulness  of  a  final 
decree  of  that  court  issuing  a  perpetual  injunction  in  conformity  to  such  decree 
would  require  to  be  tested.  Our  duty,  however,  is  not  to  destroy  the  law  but 
to  enforce  it,  and  in  doing  so  to  seelc  to  discover  the  intention  of  the  lawmnlser, 
the  wrong  intended  to  be  prevented,  and  the  remedy  desigut'd  to  be  afforded  by 
the  enactment  of  the  statute.  Coming  to  consider  the  statute  for  this  purpose, 
we  have  pointed  out  in  the  Procter  &  Gamble  case  that  the  great  remedy 
intended  to  be  accomplished  was  the  concentration  in  a  single  court  of  the 
power  to  consider  the  rightfulness  of  enforcing  or  setting  aside  orders  of  the 
commission ;  that  to  prevent  unnecessary  delays  the  limitations  as  to  restraining 
orders  and  their  duration  and  the  hearing  which  is  commanded  as  to  irreparable 
injury  was  enacted.  It  must  therefore  in  reason  bo  that  rhe  power  to  issue  a 
preliminary  injunction  was  recognized  and  preserved  so  as  to  afford  the  court 
the  proper  time  for  deliberation  and  consideration  of  the  questions  to  be  decided 
by  the  commission  instead  of  compelling  that  body  virtually  eo  instante  upon  the 
presentation  of  a  potition  to  reach  a  final  conclusion.  And  it  would  seem  also 
to  be  the  case  that  the  right  to  appeal  from  such  an  order  was  given  as  a  safe- 
guard against  a  possible  abuse  of  discretion  by  an  unwarranted,  arbitrary,  and 
unreasonable  exercise  of  the  power  conferred.  In  other  words,  we  think  that 
the  enlightened  purpose  of  Congress  was  that  the  court  which  it  created,  in  the 
exercise  of  the  important  trusts  confided  to  its  authority  and  where  occasion 
required  it  as  a  conFequence  of  the  gravity  and  complexity  of  the  legal  questions 
which  might  arise,  should  be  afforded  ample  opportunity  for  due  consideration 
and  ripe  Judgment,  and  that  it  was  not  intended  to  compel  precipitate  and 
perhaps  ill-considered  action. 

Coming  to  consider  the  case  presented  in  the  light  of  these  principles,  in 
view  of  the  doubt  which  existed  as  to  the  scope  and  effect  of  the  powers 
conferred  upon  the  commission,  as  shown  by  the  decision  of  the  court  in  the 
Procter  ft  Gamble  case,  of  the  nature  and  character  of  the  subject  matter 
here  under  consideration  and  Its  importance,  of  the  action  of  the  commission 
had  on  that  subject  prior  to  the  making  of  the  order  of  the  commission  which 
was  assailed  by  the  petition,  and  especially  of  the  diversity  of  opinion  which 
existed  among  the  members  of  the  commission  on  the  subject,  we  think  there 
is  no  room  for  saying  that  the  preliminary  injunction  issued  was  in  excess 
of  the  power  conferred  upon  the  court,  because  of  the  plain  want  of  necessity 
for  it  resulting  from  the  obvious  nature  and  character  of  the  legal  questions 
as  to  which  the  Judgment  of  the  court  was  invoked  in  consequence  of  the 
filing  of  the  petition  calling  for  the  exertion  of  the  authority  conferred  upon 
it  by  Congress. 

It  is  not  disputable  that  although  the  right  to  appeal  to  this  court  from  an 
order  like  the  one  here  in  question  is  conferred,  yet  obviously  the  purpose 
which  must  have  caused  the  creation  of  the  Commerce  Court  must  have  been 
the  desire  to  interpose  between  the  action  of  the  commission  and  this  court 
an  intermediate  tribunal,  having  the  powers  which  the  statute  delegates  to  it. 
Our  duty  is  to  give  that  purpose  effect  and  to  uphold  the  lawful  authority  of 
the  court,  without  deviation  and  yet  without  hesitancy  where  there  has  been 
an  abuse  of  discretion  to  correct  It  In  the  completest  way.  But  as  this  case 
manifests  no  such  abuse,  our  duty  Is  not  to  reverse  the  action  of  the  court, 
but  to  remand  the  case  so  that  there  may  be  an  opportunity  to  dispose  of  it 
on  the  merits  in  the  forum  selected  by  Congress  for  that  purpose.  Of  course, 
in  saying  this  we  must  not  be  understood  as  deciding  or  in  any  way  implying 
that  the  duty  would  not  exist  to  examine  the  merits  of  a  preliminary  order 
of  the  general  character  of  the  one  before  us  in  a  case  where  it  plainly,  in 
our  Judgment,  appeared  that  the  granting  of  the  preliminary  order  was  in 
effect  a  decision  by  the  court  of  the  whole  controversy  on  the  merits  or  where 
it  was  demonstrable  that  grave  detriment  to  the  public  interest  would  result 
from  not  considering  and  finally  disposing  of  the  controversy  without  remand- 
ing to  enable  the  court  below  to  do  so. 

Affirmed. 

True  copy. 

Test: 


Clerk  Supreme  Court,  United  States. 
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Mr.  Simpson.  I  also  offer  in  evidence  the  final  opinion  of  the  Com- 
•  meree  Court  in  the  Lighterage  case,  which  has  already  been  marked 
"  Exhibit  I." 

The  opinion  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  I. 

United  States  Ck)minerce  Court.    No.  38.    October  session,  1912. 

Baltimore  &  Ohio  Railroad  Go.  et  al.,  petitioners;  Brooklyn  Enstem  Dis- 
trict Terminal,  John  Arbuckle  and  William  A.  Jamison,  intervening  petition- 
ers, 17.  United  States,  respondent;  Interstate  Ck>mmerce  Ck)mmission,  Federal 
Sugar  Refining  Ck).,  intervening  respondents. 

ON  nNAL   HEASING  ON   MOTIONS  TO  DISMISS. 

(For  opinion  of  Interstate  Commerce  Commission  see  20  I.  C.  C.  Rep.,  200.) 

Mr.  George  F.  Brownell,  with  whom  Mr.  H.  A.  Taylor  was  on  the  brief,  for 
the  petitioners. 

Mr.  Henry  B.  Closson  and  Mr.  William  N.  Dykman,  for  the  intervening  peti- 
tioners. 

Mr.  Winfred  T.  Denison,  Assistant  Attorney  General,  and  Mr.  Blackburn 
Bsterline,  special  assistant  to  the  Attorney  General,  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Commission. 

Mr.  Ernest  A.  Bigelow  for  the  Federal  Sugar  Refining  Co. 

Before  Knapp,  presiding  judge,  and  Hunt,  Carland,  and  Mack,  judges. 

[Nov.  16,  1912.] 

Cabland,  Judge: 

The  petition  in  this  case  was  filed  April  12,  1911,  and  seeks  to  have  annulled 
and  set  aside  an  order  of  the  Interstate  Commerce  Commission,  dated  March 
6,  1911,  the  provisions  of  which  are  hereinafter  stated.  On  April  19,  1911,  upon 
its  own  petition,  the  Federal  Sugar  Refining  Co.  was  made  a  party  defendant, 
with  leave  to  appear  and  be  represented  by  counsel.  On  May  11,  1911,  the  In- 
terstate Commerce  Commission  and  the  Federal  Sugar  Refining  Co.  filed  a  mo- 
tion to  dismiss  the  petition  for  the  reason  that  the  facts  set  forth  therein  did 
not  constitute  a  cause  of  action,  and  on  the  same  day  the  Brooklyn  Eastern  Dis- 
trict Terminal  Co.,  upon  leave  granted,  filed  its  intervening  petition.  On  May 
12, 1911,  the  United  States  filed  a  motion  to  dismiss  for  the  reason,  among  others 
therein  stated,  that  the  petition  did  not  show  there  was  any  equity  therein  upon 
which  to  grant  the  relief  prayed  or  any  part  of  the  same.  On  the  same  day  the 
Jay  Street  Terminal  and  Arbuckle  Bros.,  upon  leave  granted,  filed  their  inter- 
vening petition.  On  May  17,  1911,  upon  motion  of  Mr.  Blackburn  Esterline, 
assistant  to  the  Attorney  General,  it  was  ordered  that  the  motion  to  dismiss  the 
petition  filed  by  the  United  States  be  extended  and  considered  as  a  motion  to 
dismiss  the  intervening  petition  of  Arbuckle  Bros,  and  Brooklyn  Eastern  Dis- 
trict Terminal,  and  upon  motion  of  Mr.  P.  J.  Farrell,  counsel  fot  the  Interstate 
Commerce  Commission,  it  was  ordered  that  the  motion  to  dismiss  the  petition 
filed  by  the  Interstate  Commerce  Commission  and  the  Federal  Sugar  Refining 
Co.  be  extended  to  and  considered  as  a  motion  to  dismiss  the  intervening  peti- 
tion of  Arbuckle  Bros,  and  the  Brooklyn  Eastern  District  Terminal. 

On  May  17,  1911,  the  motions  for  a  temporary  injunction  made  by  the  peti- 
tioners and  Intervening  petitioners,  and  the  motions  to  dismiss,  came  on  for 
hearing  before  the  court;  and  thereafter,  on  May-  22,  1911,  the  motions  to  dis- 
miss were  by  the  unanimous  decision  of  this  court  denied,  with  leave  to  the 
respondents  making  said  motions  to  answer  the  petition  of  the  petitioners 
within  20  days  from  said  date  if  they  should  be  so  advised ;  and  on  the  same 
day  the  motions  made  for  a  temporary  Injunction  were  granted  and  an  order 
entered  suspending  the  order  of  the  Interstate  Commerce  Commission  com- 
plained of  until  the  further  order  of  the  court. 

On  June  12,  1911,  the  Federal  Sugar  Refining  Co.  and  the  Interstate  Com- 
merce Commission  prayed  an  appeal  to  the  Supreme  Court  of  the  United  States 
from  the  order  or  decree  of  the  Commerce  Court  rendered  on  May  22,  1911, 
and  assigned  as  one  of  the  errors  committed  by  this  court  that  it  erred  in 
not  dismissing  the  petition  for  want  of  equity.  The  appeal  prayed  for  was 
allowed  by  this  court  on  June  13.  1911.    On  June  16,  1911,  the  United  States 
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prayed  an  appeal  to  the  Supreme  CJourt  of  the  United  States  from  the  order 
or  decree  of  this  court  entered  May  22,  1911,  and  assigned  as  error,  among 
others,  that  the  Ck>mmerce  CovLTt  erred  in  not  sustaining  the  motion  of  the 
United  States  to  dismiss  the  petition  and  the  intervening  petitions  The 
appeal  prayed  for  was  granted  by  this  court  on  the  same  day.  On  June  10, 
1912,  the  Supreme  Court  of  the  United  States  affirmed  the  decree  of  this  court 
entered  May  22,  1911. 

On  June  9,  1911,  the  Federal  Sugar  Refining  Co.  filed  its  answer  to  the 
original  petition,  and  on  the  same  day  the  United  States  filed  its  answer  to 
the  original  petition  and  also  to  the  intervening  petitions  of  Arbuckle  Bros, 
and  Brooklyn  Eastern  District  Terminal.  The  Interstate  Commerce  Commis- 
sion has  never  answered  either  of  the  petitions. 

The  mandate  of  the  Supreme  Court  was  filed  in  this  court  on  June  24,  1912. 
On  October  10,  1912,  the  United  States  and  the  Federal  Sugar  Refining  Co., 
Dpon  leave  granted  by  the  court,  •  withdrew  their  several  answers,  and  on  the 
same  day  filed  their  motion  to  dismiss  the  petition  of  the  petitioners  for  the 
reason  that  the  facts  set  forth  in  said  petition  did  not  constitute  a  cause  of 
action  or  entitle  said  petitioners  to  the  relief  or  any  of  the  relief  asked  for 
by  them  in  and  by  said  petition.  This  action  of  the  Unit^  States  and  the 
Federal  Sugar  Refining  Co.  left  the  case  standing  upon  the  petitions  of  the 
I)etitioners  and  the  intervening  petitioners  and  the  motions  to  dismiss  of  the 
respondent  and  intervening  respondents  Federal  Sugar  Refining  Co.  and  Inter- 
state Commerce  Commission.  In  this  condition  of  the  case  the  parties,  by 
their  counsel,  appeared  in  open  court  and  stipulated  that  the  case  be  submitted 
1o  the  court  for  final  decision  upon  the  merits  on  the  petitions  and  motions  to 
dismiss. 

The  material  facts  as  they  appear  in  the  petitions  are  as  follows : 

The  petitioning  railroads  are  engaged  In  the  transportation  of  passengers 
and  property  by  railroad  from  one  State  to  another,  and  all  have  rail  termini 
upon  the  New  Jersey  shore  of  the  harbor  of  New  York,  except  the  Baltimore  & 
Ohio  Railroad  Co.,  whose  rail  terminus  Is  at  St.  George,  Staten  Island,  and  the 
Pennsylvania  Railroad  Co.,  whose  rail  terminus  for  passenger  trafllc  only  is  in 
the  Borough  of  Manhattan.  In  order  to  reach  the  shipping  territory  of  Greater 
New  Tork  across  the  Hudson  and  East  RiVers  and  other  waters,  petitioners  have 
been  compelled  to  serve  the  vast  shipping  interests  of  Greater  New  York  by 
means  of  fioats,  lighters,  and  barge&  Petitioners  have  established  a  lighterage 
zone,  known  as  the  lighterage  limits,  which  has  been  in  effect  for  several  years, 
and  during  that  time  has  been  and  is  now  described  In  the  tariffs  of  each  of 
said  petitioners,  which  tariffs  have  been  and  are  duly  filed  with  the  Interstate 
Commerce  Commission,  as  follows: 

"North  River:  New  York  side,  Battery  to  One  Hundred  and  Thirty-fifth 
Street;  New  Jersey  side,  Jersey  City,  N.  J.,  to  and  Including  Fort  Lee,  N.  J. 

"East  River  and  Harlem  River:  New  York  side,  Battery  to  Jerome  Avenue 
Bridge,  including  Harlem  River  side  of  Wards  and  Randalls  Islands;  Brooklyn 
side,  from  Pot  Cove,  Astoria,  to  and  Including  Newton  and  Dutch  Kills  Creeks, 
and  points  in  Wallabout  Canal  west  of  Washington  Avenue  Bridge,  and  to  Ham- 
ilton Avenue  Bridge,  Gowanus  Canal,  to  and  Including  Sixty-ninth  Street,  South 
Brooklyn  (Bay  Ridge). 

"  New  York  Bay :  Points  on  north  and  east  shore  of  Staten  Island  between 
Bridge  Creek  (Arlington)  and  Clifton,  both  inclusive,  and  include  Shooter  Is- 
land; points  on  the  New  Jersey  shore  of  New  York  Bay  and  on  the  Kill  Van 
Kull,  between  Constable  Hook  and  Avenue  C,  Bayonne  city,  opposite  Port  Rich- 
mond, Staten  Island.'' 

Within  said  lighterage  limits  petitioners  perform  without  additional  charge, 
a  lighterage  service  on  eastbound  shipments  from  their  rail  terminals  upon 
the  western  shore  of  New  York  Harbor  to  points  within  those  limits,  and  on 
westbound  shipments  from  points  within  those  limits  to  their  rail  terminals 
upon  the  western  shore  of  New  York  Harbor. 

Within  said  lighterage  limits  and  at  various  points  within  the  Boroughs  of 
Manhattan  and  Brooklyn,  city  of  New  York,  each  petitioner  has  established 
and  for  several  years  has  maintained,  and  still  maintains,  freight  terminal 
stations,  at  which  it  delivers  eastbound  freight  and  receives  westbound  freight 
for  transportation  over  its  lines.  Each  petitioner  has  some  freight  terminal 
stations,  as  aforesaid,  which  it  owns  and  directly  operates,  and  others  which 
are  operated  for  it  under  and  pursuant  to  the  provisions  of  certain  contracts 
between  it  and  the  owners  of  said  terminal  stations.  In  some  Instances  a 
single  terminal  station  is  operated  for  and  on  behalf  of  two  or  more  of  said 
petitioners  under  and  pursuant  to  certain  contracts  between  them  and  the 
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owner  of  said  station,  and  in  such  instances  said  terminal  station  is  a  union 
terminal  for  two  or  more  of  said  petitioners.  It  is  impossible  for  petitioners 
to  deliver  and  receive  all  freight,  especially  carload  freight,  at  said  terminals. 
A  large  part  of  it  must  of  necessity  be  delivered  and  received  at  public  and^ 
private  docks  within  the  said  lighterage  limits.  Accordingly,  petitioners  have 
for  several  years  received  and  delivered  freight  at  all  steamship  piers,  docks, 
and  landings,  and  private  piers  or'  landings  when  shippers  or  consignees  ar- 
range for  the  receipt  or  delivery  of  freight  within  the  lighterage  limits,  and 
have  lightered  it  without  additional  charge  from  and  to  said  points,  and  still 
do  so  receive,  deliver,  and  lighter  it.  Petitioners  transport  between  said  ter- 
minal stations,  piers,  docks,  and  landings  and  their  rail  terminals  on  the  west- 
em  shore  of  New  York  Harbor,  as  a  part  of  the  transportation  service  from 
the  points  of  shipment  to  the  point  of  destination,  and  for  the  flat  New  York 
rate,  by  means  of  lighters,  floats,  and  barges  owned  and  directly  operated  by 
them  or  operated  for  them  under  contracts  between  them  and  the' owners  of 
such  equipment,  freight  received  at  or  destined  to  said  terminal  stations, 
piers,  docks,  and  landings. 

Petitioners  for  several  years  past  have  held  and  now  hold  themselves  out 
as  common  carriers  to  and  from  all  said  points  within  the  lighterage  limits, 
both  by  their  practice  of  receiving  and  delivering  freight  at  said  points  and 
by  their  tariffs,  which  are  now  and  for  several  years  past  have  been  duly  pub- 
lished and  filed  with  the  Interstate  Ck>mmerce  Commission.  The  liability  un- 
der their  respective  bills  of  lading  attaches  to  petitioners  on  westbound  ship- 
ments from  the  time  the  freight  is  received  at  such  terminal  station,  dock, 
pier,  or  landing  and  ends  on  eastbound  shipments  when  delivered  into  the 
hands  of  the  consignee  at  such  terminal  station,  dock,  pier,  or  landing.  The 
bill  of  lading  issued  by  petitioners  for  freight  so  received  or  delivered  by 
them  by  its  terms  covers  and  includes  the  lighterage  movement. 

Among  other  terminal  freight  stations  established  by  petitioners  within  the 
said  lighterage  limits  is  the  Jay  Street  Terminal.  This  terminal  is  located  at 
the  foot  of  Bridge  Street,  Brooklyn,  on  the  East  River,  having  a  water  front- 
age of  1,200  feet  and  a  depth  of  600  feet.  Its  equipment  consists  of  a  large 
freight  house,  2  Baldwin  locomotives,  3  tugboats,  2  steam  lighters,  11  barges, 
and  0  car  floats.  The  capacity  of  the  yard  is  about  235  cars.  The  Jay  Street 
Terminal  is  a  union  freight  terminal  for  all  of  said  petitioners,  and  is  desig- 
nated as  a  regular  public  freight  terminal  of  petitioners  in  their  tariffs  filed 
with  the  Interstate  Ciommerce  Ck)mmission.  It  is  owned  by  a  copartnership 
composed  of  William  A.  Jamison  and  John  Arbuckle,  conducting  such  freight 
terminal  as  a  separate  business  under  the  name  and  style  of  Jay  Street  Ter- 
minal, under  certificate  filed  with  the  clerk  of  New  York  CJounty  in  accord- 
ance with  the  law  of  the  State  of  New  York,  and  is  operated  as  a  freight  sta- 
tion for  petitioners  under  and  pursuant  to  several  contracts  between  peti- 
tioners and  the  Jay  Street  Terminal,  which  contracts  are  substantially  iden- 
tical in  their  terms  and  provisions.  The  material  parts  of  one  of  said  con- 
tracts, and  representative  of  them  all,  appears  in  the  margin.* 

^This  agreement,  made  the  6th  day  of  February,  A.  D.  1906,  by  and  between  Jay 
Street  Terminal  (hereinafter  called  Terminal  Co.),  party  of  the  first  part,  and  Brie  Bail- 
road  Co.,  party  of  the  second  part,  wltnesselh  : 

"  Whereas  the  Terminal  Co.  is  the  owner  of  premises  in  the  Borough  of  Brooklyn,  city 

of  New   York,   lying  along  and  contiguous  to  the  East  Biver  at  a  point  east  of 

Catherine  Perry,  so  called,  and  west  of  the  United  States  navy  yard,  upon  which 

there  are  now  erected,  or  in  process  of  erection,  certain  warehouses,  bulkheads,  docks 

and  piers,  railway  tracks  and  sidings,  equipped  or  about  to  be  equipped  with  suitable 

float  bridges  and  approaches,  and  the  usual  appurtenances  for  receiving,  handling, 

and  delivering  freights  and  for  transporting  same  between  said  premises  and  the 

freight  station  of  said  railroad  company  located  at  Jersey  City,  N.  J. ;  and 

"  Whereas  the  said  Terminal  Co.   is  engaged  in  and  will  continue  in  the  business  of 

receiving  freights  at  its  said  premises  and   carrying  the  same  in  both   directions 

between  its  said  premises  and  the  said  station  of  said  railroad  company  and  other 

carriers ;  and 

"  Whereas  the  said  railroad  company  desires  to  avail  itself  of  the  facilities,  conveniences, 

and  services  of  the  said  Terminal  Co.   In   the  transportation  of  freights,   in   both 

directions,  between  the  said  premises  of  said  Terminal  Co.  and  the  aforesaid  freight 

station  of  the  said  railroad  company :  .  «  ^ 

"  Now,  therefore,  in  consideration  of  the  mutual  covenants,  promises,  and  agreements 

herein  contained,  the  said  parties  do  hereby  covenant,  promise,  and  agree  to  and  with 

each  other  as  follows :  ......  ,        .  ^       ,  ^ 

"  First.  The  said  Terminal  Co.  will  put  and  maintain  its  premises  in  good  order  and 
condition  for  the  reception  and  delivery  of  such  freights,  and  will  provide  tugboats,  car 
floats,  docks,  piers,  float  bridges,  and  approaches  adequate  at  all  times  to  receive, 
discharge,  transfer,  and  deliver  such  freights  loaded  or  to  be  loaded  in  cars  under  this 
contract,  and  sufficient  to  accommodate  the  amount  of  business  hereunder  contemplated. 
'*  Second.  Said  Terminal  Co.  will  receive  at  the  said  float  bridges  of  said  railroad 
company  at  its  aforesaid  freight  station,  in  cars  to  be  placed  upon  Its  floats  by  said 
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The  Jay  Street  Terminal  serves  fhe  shippers  of  a  large  and  iniportaut  manu- 
facturing and  shipping  territory,  including  about  one-third  of  the  densely 
populated  part  of  Brooklyn.  Jt  is  the  only  convenient  and  accessible  freight 
station  of  petitioners  for  the  shippers  of  that  territory.  When  it  became  nece^?- 
sary  several  years  ago  for  petitioners  to  establish  and  operate  public  freight 
terminals  for  the  service  of  said  territory,  they  had  no  choice  but  to  enter  into 
a  contractual  arrangement  with  the  owner  of  the  Jay  Street  Terminal  for 
the  operation  of  said  terminal  as  a  public  freight  station  of  petitioners.  Tbe 
price  of  the  water-front  property  In  that  section  was  so  high  as  to  be  pro- 
hibitive. No  independent  terminals  other  than  the  Jay  Street  Terminal  were 
conveniently  accessible  to  the  shipj^ers  of  that  territory.  In  no  other  practic- 
able way  could  petitioners  in  the  past,  nor  can  they  at  present,  serve  the  large 
and  important  shipping  interests  of  this  section  of  Brooklyn  than  by  the  main- 
tenance of  the  Jay  Street  Terminal  as  a  public  freight  station  of  petitioners 
under  and  pursuant  to  said  contracts. 

Arbuckle  and  Jamison  operate  a  sugar  refinery  in  the  Borough  of  Brooklyn, 
located  upwards  of  a  block  from  the  Jay  Street  Terminal.  Shipments  are  carted 
from  and  to  the  terminal  by  Arbuckle  and  Jamison  and  handled  at  the  terminal 
in  the  same  way  as  the  freight  of  hundreds  of  other  shippers,  and  the  freight 
charges  thereon  are  collected  from  said  Arbuckle  and  Jamison  by  the  Jay  Street 
Terminal  in  accordance  with  the  regularly  published  tariffs  of  petitioners.  Ap- 
proximately four-fifths  of  the  shipments  of  sugar  made  by  Arbuckle  and  Jami- 
son through  said  Jay  Street  Terminal  are  sold  by  said  Arbuckle  and  Jamison 
f.  o.  b.  Brooklyn  and  become  the  property  of  the  consignees  immediately  upon 
delivery  to  the  terminal.  During  the  first  six  months  of  1907  the  bills  of  lading 
Issued  by  the  Jay  Street  Terminal  for  shipments  of  general  merchandise  num- 
bered 92,622,  of  which  3,969  were  for  Arbuckle  and  Jamison  sugar  and  1,210  for 
Arbuckle  and  Jamison  coffee,  and  the  shipments  and  receipts  of  said  Arbuckle 

railroad  company,  all  freights  intended  for  delivery  at  the  aforesaid  premises  of  the  said 
Terminal  Co.,  and  will  safely  carry  the  same  to  its  said  premises,  and  there  make 
delivery  thereof  to  the  consignees.  It  will  also  receive  and  load  into  cars  all  freights 
which  may  be  delivered  to  It  at  its  said  premises  for  transportation  over  the  lines  of 
said  railroad  company  and  carry  and  deliver  the  same  to  said  railroad  company  upon 
said  Terminal  Co.^s  floats  at  the  float  bridges  of  said  railroad  company  at  its  aforesaid 
freight  station. 

"  Third.  The  responsibility  of  said  Terminal  Co.  for  eastwardiv  bound  cars  and  the 
freights  therein  shall  begin  when  the  cars  are  placed  upon  its  floats  at  the  said  float 
bridges  at  the  aforesaid  station  of  said  railroad  company,  and  shall  continue  as  respects 
the  cars  until  they  have  been  returned  by  it,  loaded  or  empty ;  and  as  respects  the  freights 
contained  in  eastwardly  bound  cars  its  responsibility  shall  continue  until  the  actual 
delivery  thereof  to  and  acceptance  by  the  consignees  at  Brooklyn.  As  respects  the  freights 
to  be  transported  westbound,  said  Terminal  Co.'s  responsibility  shall  commence  at  the 
time  the  same  is  received  from  the  consignor  at  its  aforesaid  premises  and  shall  continue 
until  said  freights,  loaded  into  cars,  have  been  brought  to  the  float  bridge  of  said  railroad 
company  at  its  aforesaid  freight  station  and  until  the  floats  have  been  attached  to  the 
float  bridge  and  the  cars  are  in  complete  readiness  for  removal  from  the  car  floats  by 
said  railroad  company. 

•  •••••* 

"  Fifth.  The  railroad  company  agrees  to  construct  and  maintain  all  necessary  tracks, 
float  bridges,  approaches,  and  appurtenances  at  its  said  freight  station  to  adequately 
carry  out  the  purpose  of  this  agreement.  ,     .'^      ,     *  ,i  *        i,  .^  i 

"Sixth.  Said  railroad  company  will  pay  said  Terminal  Co.  in  full  for  all  its  services 
under  this  contract,  as  well  as  in  full  compensation  for  all  responsibility  to  be  undertaken 
by  it  In  respect  to  cars  and  freight,  as  follows :     „       ^  ,        ,,       ^      w,  t.     v  » 

"(o)  For  all  freights  transported  over  said  railroad  company's  railroad  which  shall 
have  been  received  from  Its  connecting  lines  west  of  trunk  line  western  termini  on 
through  rates,  or  for  freight  received  by  the  said  Terminal  Co.  at  its  aforesaid  premises 
and  destined  for  transportation  by  said  railroad  company  to  points  west  of  said  western 
termini  on  through  rates,  excepting  grain  In  bulk,  at  the  rate  of  4 J  cents  per  hundred 
pounds.  It  Is  agreed,  however,  that  whenever  the  allowance  to  Palmers  Dock  on  east- 
bound  or  westbound  rall-and-lake  traffic  or  both  is  reduced  from  4  i  cents  to  3  cents  per 
hundred  pounds  the  same  reduction  shall  be  made  in  the  allowance  to  Jay  Street 
Terminal  on  rall-and-lake  traffic.  And  it  Is  also  agreed  that  whenever  the  allowance 
for  like  service  on  such  traffic  to  said  Palmers  Dock  or  any  other  Brooklyn  termini  is 
increased  above  the  rates  herein  specified  the  sariie  increase  shall  be  made  in  the  allowance 
to  said  Jay  Street  Terminal  on  such  traffic.  «.♦«„«   ♦^^..^i^i   ^^ 

"(ft)  For  freight  originating  at  or  destined  to  any  of  the  said  western  termini  or 
points  east  thereof,  or  billed  to  or  from  said  western  termini  at  local  rates,  the  allowance 
R  said  Terminal  Co.  shall  be  3  cents  per  hundred  pounds  whether  or  not  the  traffic 
reaches  the  terminal  point  through  any  other  of  said  termini,  it  being  understood  that 
the  western  terminal  points  referred  to  are  as  follows :  Suspension  Bridge,  Niagara  Fails, 
Tonawanda,  Black  Rock.  Buffalo,  East  Buffalo,  Buffalo  Junction,  Salamanca,  Brie,  Pitts- 
burgh. Allegheny,  Bellalre,  Wheeling,  Parkersburg,  Dunkirk.        .     ^^    „  ,.    *  «      , 

"loi  For  *  not  to  be  graded '  grain  in  bulk,  for  track  delivery  in  the  Borough  of  Brook- 
Ivn.  the  rate  shall  be  3  cents  per  hundred  pounds.  „  .  ,     ,      .^    ^  , 

*Ud)  For  freight  which  is  rated  per  gross  ton,  either  In  official  classlflcation  or  In 
commodity  tariffs,  the  allowance  shall  be  3  cents  or  4ft  cents  per  hundred  pounds,  regard- 
less of  the  gross-ton  rating. 

•  •••♦•• 
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and  Jamison  constituted  less  than  one-third  of  the  total  tonnage  moving  through 
the  terminal.  During  the  same  period  the  number  of  different  consignees  who 
received  freight  at  ihe  terminal  was  about  765,  and  the  number  of  different 
shippers  through  the  terminal  about  560.  The  profits  in  the  operation  of  the 
Jay  Street  Terminal  on  all  shipments  during  the  same  period  amounted  to  less 
than  3  per  cent  on  the  investment,  without  making  any  allowances  for  deprecia- 
tion or  interest. 

The  Federal  Sugar  Refining  Co.  Is  a  corporation  of  the  State  of  New  York, 
having  its  executive  offices  at  138  Front  Street,  in  the  Borough  of  Manhattan, 
and  having  its  refineries  from  which  it  ships  all  its  outbound  products,  in- 
cluding sugar,  and  at  which  it  receives  all  its  inbound  supplies  for  the  manu- 
facture of  sugar  and  commodities  allied  thereto,  on  the  east  bank  of  the 
Hudson  River,  within  the  corporate  limits  of  the  city  of  Yonkers,  and  more 
than  10  miles  distant  from  the  northernmost  boundaries  of  the  lighterage  limits 
of  petitioners.  Said  refineries  are  located  on  the  line  of  the  New  York  Central 
&  Hudson  River  Railroad  Co.,  with  which  they  have  switch  connections  and 
over  which  the  Federal  Sugar  Refining  Co.  ships  the  greater  part  of  its  output 
and  receives  a  large  part  of  its  inbound  shipments.  Over  this  railroad,  with 
few  exceptions,  the  rates  to  points  In  the  shipping  territory  of  the  Federal 
Sugar  Refining  Co.  are  the  same  as  the  rates  from  the  JTay  Street  Terminal 
over  the  lines  of  petitioners.  In  order  to  make  shipments  of  Its  sugar  from 
Yonkers  via  the  lines  of  petitioners,  at  the  New  York  rate,  the  Federal  Sugar 
Refining  Co.  must  deliver  such  shipments  to  the  New  York  Central  &  Hudson 
River  Railroad  Co.  at  Yonkers,  thence  to  be  transported  by  that  railroad  to 
New  York,  and  there  delivered  to  petitioners  at  points  within  the  lighterage 
limits.  Because  of  alleged  delay  in  the  handling  and  transportation  of  such 
shipments  via  the  route  aforesaid,  the  Federal  Sugar  Refining  Co.  prefers  to 
deliver  said  shipments  directly  to  petitioners  by  lighter  within  the  lighterage 


**  Eleventh.  Said  railroad  company  agrees  that  during  the  continuance  of  this  agree- 
ment the  same  rates  of  freight  shall  prevail  from  and  to' the  premises  of  said  Terminal 
Co.  that  prevail  from  and  to  the  regular  freight  stations  of  said  railroad  company  In 
the  Borough  of  Manhattan,  city  of  New  York,  excepting  when  coming  from  or  going  to 
points  cast  of  Susquehanna,  In  which  case  floatage  shall  be  added  in  both  direcBons,  to 
which  the  railroad  company  shall  be  entitled. 

**  Twelfth.  Said  Terminal  Co.  will  be  responsible  for  and  pay  to  said  railroad  company 
all  freight  moneys  and  charges  as  set  forth  In  freight  bills  rendered  by  said  railroad  com- 
pany for  the  transportation  of  eastbound  freights  delivered  to  It.  and  In  like  manner 
shall  be  responsible  for  and  pay  to  said  railroad  company  all  moneys  and  charges  which 
have  been  made  payable  In  advance  on  westbound  freights,  all  of  which  payments  shall 
be  turned  over  to  said  railroad  company  in  accordance  with  the  latter's  customary  rules: 
and,  if  so  required,  the  customary  guaranteed  bond  shall  be  furnished  by  the  said 
Terminal  Co. 

"  Thirteenth.  Said  railroad  company  will  provide  sufllclent  cars  at  all  times  for  receiv- 
ing and  taking  away  the  freights  hereunder  contemplated  (unavoidable  delay  excepted), 
and  to  supply  all  the  railway  books  and  blanks  ifecessary  for  the  purpose  of  the  business 
to  be  carried  on  under  this  contract,  and  with  all  reasonable  dispatch  to  receive  and 
take  away  from  the  said  float  bridges  at  its  aforesaid  station  all  the  westbound  freights 
intended  for  transportation  over  its  own  lines  and  its  connections. 

"  Fourteenth.  Said  Terminal  Co.  will  insure  and  keep  insured  against  loss  by  fire  and 
marine  risks  all  freights,  cars,  and  property  received  by  it  upon  Its  floats  or  its  said 
premises  under  this  contract  so  long  as  said  irelghts,  cars,  or  property  shall  remain  in  its 
possession,  and  until  delivered  to  the  consignees  or  to  said  railroad  company  as  herelnbe- 
lore  provided,  Including  the  time  such  freights,  cars,  or  property  shall  be  upon  its  lighter- 
age line ;  and  such  insurance  shall  be  for  the  benefit  of  said  railroad  company  and  others 
as  their  respective  Interests  shall  appear,  and  to  an  amount  and  In  such  manner  as  shall 
be  satisfactory  to  said  railroad  company. 

"  Fifteenth.  Said  railroad  company  will  not  during  the  continuance  of  this  agreement, 
unless  legally  compelled  to  do  so,  establish  ur  maintain  any  freight  stations  within  the 
limits  of  said  Borough  of  Brooklyn  between  said  Catherine  Ferry  and  said  United  States 
navy  yard.  In  case  of  any  breach  of  this  condition  said  Terminal  Co.  may  recover  from 
said  railroad  company,  and  the  latter  shall  pay  to  said  Terminal  Co.,  damages  at  the 
rate  of  $3  for  each  and  every  carload,  averaged  at  20,000  pounds,  received  or  delivered  or 
transported  contrary  to  this  provision. 

*'  Bixteenth.  In  case  any  eastbound  freight  consigned  to  stations  of  said  railroad  com- 

{>any  in  said  city  of  New  York  other  than  the  premises  of  said  Terminal  Co.  shall  have 
ts  destination  changed  to  the  premises  of  the  said  Terminal  Co.  and  be  delivered  thereat, 
said  Terminal  Co.  will,  at  the  request  of  said  railroad  company,  collect  from  the  consignee 
or  forwarder  the  sum  of  3  cents  per  hundred  pounds,  and  such  3  cents  per  hundred 
pounds  shall  be  retained  by  said  Terminal  Co.  as  full  compensation  for  all  services  per- 
formed by  It  In  such  cases,  and  no  other  allowance  shall  be  made  under  this  contract  in 
such  case. 

**  Seventeenth.  Said  Terminal  Co.  will  furnish  said  railroad  company  with  a  complete 
and  accurate  copy  of  each  and  all  contracts  made  by  It  with  other  railroad  companies 
daring  the  term  of  this  contract,  and  the  Erie  Railroad  Co.  shall  have  and  enjoy  during 
the  life  of  this  contract  all  rights  and  privileges  granted  to  any  other  railroad  by  said 
Terminal  Co.  upon  as  favorable  terms,  with  respect  to  allowances  or  otherwise,  as  granted 
to  any  other  railroad  company,  anything  herein  to  the  contrary  notwithstanding. 

*'  Eighteenth.  This  contract  shall  become  operative  and  go  into  effect  on  the  16th  day 
of  Februai7,  1906,  and  shall  continue  in  force  until  March  31,  1910;  thereafter  subject 
to  termination  upon  90  days'  notice  by  either  party." 
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limits.  Prior  to  Juiy.  1009,  the  Federal  Sugar  Ueflning  Co.  of  Yonkers,  tb« 
predecessor  of  the  Fe<leral  Sugar  Retiuing  Co.,  was  acciisioiiied  to  deliver  Us 
shipments  at  Youkers  to  the  Ben  Franklin  Transjwrtation  Co..  which  traub- 
liorted  the  same  direct  to  the  tenninals  of  i)etitioners  on  the  west  shore  of 
New  York  Harbor  at  a  charge  to  the  Federal  Sugar  Refining  Co.  of  Yonkers 
of  3  cents  per  hundred  pounds. 

In  the  month  of  May,  1907.  the  Fetleral  Sugar  R€»fiuing  Co.  of  Yonkers  flleil 
a  complaint  with  the  Interstate  Commerce  Commission  against  petitioners, 
alleging  that  the  complainant,  through  the  Ben  Franklin  TransiX)rtatlon  Co., 
performed  the  same  service  on  its  shipments  of  sugar  as  were  said  to  be  per- 
formed by  the  Brooklyn  Eastern  District  Terminal  on  shipments  of  the 
American  Sugar  Refining  Co.  and  by  the  Jay  Street  Terminal  on  shipments 
of  Arbuckle  and  Jamison;  that  the  lighterage  limits  prescribed  by  petitioners 
were  unduly  discriminatoiy,  in  that  they  did  not  extend  to  Yonkers  and  in- 
clude the  refinery  of  the  Federal  Sugar  Refining  Co.  of  Yonkers/and  permitted 
allowances  to  be  made  on  shipments  of  sugar  from  the  refineries  of  Arbuckle 
&  J}imison  and  the  American  Sugar  Refining  Co.,  while  not  so  permitting  on 
tlie  complainant's  shipments,  becau.<?e  the  latter  was  located  outside  the  pre- 
scribed limits.  This  practice  was  said  to  result  in  unjust  discrimination  and 
to  oblige  complainant  to  pay  unreasonable  rates.  Said  complaint  was  answered 
by  petitioners,  and  after  due  hearing  and  consideration,  the  Interstate  Com- 
merce Commission  dismissed  said  complaint  because  the  extension  of  i)eti- 
tioners'  lighterage  limits  in  New  York  Harbor  was  a  matter  of  business  dis- 
cretion and  said  commission  had  no  authority  to  require  such  extension  beyond 
the  then  prescribed  boundaries,  and  complainant,  being  located  outside  of  the 
prescribed  lighterage  limits,  was  not  subjected  to  unlawful  discrimination  by 
reason  of  the  practice  of  petitioners  in  affording  free  lighterage  on  shipments 
originating  at  or  destined  to  points  within  said  lighterage  limits,  while  refusing 
to  so  afford  on  complainants*  shipments. 

As  a  device  to  appear  to  ship  from  within  the  lighterage  limits,  within  a 
month  after  the  decision  of  the  Interstate  Commerce  Commission  above  men- 
tioned, a  new  corporation  known  as  the  Federal  Sugar  Refining  Co.,  was  or- 
ganized, which  established  its  principal  office  at  138  Front  Street,  New  York 
City,  and  took  over  the  refineries  heretofore  mentioned.  In  the  city  of  Yonkers, 
and  adopted  the  following  practice :  Contracts  of  sale  or  orders  for  sugar  were 
received  at  138  Front  Street,  and  each  of  said  orders  was  given  a  separate  con- 
tract number,  and  said  order  bearing  the  contract  number  was  forwarded  to 
the  refinery,  where  the  order  was  filled  and  the  barrels  or  bags  were  stamped 
with  the  contract  number  and  placed  on  a  lighter.  The  shipment  bearing  the 
contract  number  remained  intact  until  it  reached  the  hands  of  the  buyer.  The 
refinery  received  shipping  instructions  from  138  Front  Street,  and  these  ship- 
ping instructions  showed  the  contract  number,  the  ultimate  destination,  and 
the  rail  line  over  which  the  shipment  was  to  be  transported.  The  captain  of 
the  lighter  of  the  Ben  Franklin  Transportation  Co.  gave  a  receipt  to  the  refinery 
and  received  from  the  refllnery  a  so-called  bill  of  lading,  which  was  a  form  of 
railroad  bill  of  lading  filled  in  by  the  Federal  Sugar  Refining  Co.,  and  designat- 
ing a  consignment  to  the  Federal  Sugar  Refining  Co.,  138  Front  Street,  New 
York  City,  to  be  transported  by  the  Ben  Franklin  Transportation  Co.  and 
showing  the  contract  number  with  which  the  shipment  had  been  marked. 
This  alleged  bill  of  lading  was  not  signed  by  the  Ben  Franklin  Transportation 
Co.  through  any  of  its  officers  or  the  captain  of  the  lighter  or  by  any  other 
carrier.  There  was  nothing  in  any  of  the  documents  which  called  for  transpor- 
tation to  IMer  24,  North  Itiver. 

The  said  shipping  instructions  sent  from  i:iS  Front  Street  to  Ycmkers  were 
to  ship  to  *'  Federal  Sugar  Refining  Co.,  138  Front  Street,  City.  li.  F.  T.  Co. 
(B.  &  0.),"  or  other  initials  representing 'the  Ben  Franklin  Transportation  Co. 
and  one  of  petitioners,  as  the  ease  might  be.  N(»ne  of  the  petitioners  could  or  did 
perform  any  transiwrtation  service  in  connection  with  the  Ben  Franklin  Trans- 
portktion  Co.  between  Yonkers  and  138  Front  Street,  and  such  shipping 
instructions  were  in  fact  directions  to  deliver  said  shipments  to  the  Ben  Franklin 
Transportation  Co.  to  be  lightered  and  delivered  to  one  of  petitioners  at  its 
terminal  on  the  west  shore  of  New  York  Harbor.  The  practice  was  for  the 
lighter  of  the  Ben  Franklin  Transiwrtatiou  Co.  to  go  to  Pier  24,  North  River, 
N.  Y.,  part  of  which  pier  is  leased  to  the  Ben  Franklin  Transportation  Co., 
where  the  captain  of  the  lighter  called  up  the  office  of  the  Federal  Sugar  Refin- 
ing Co.,  at  138  Front  Street,  and  reported  the  particular  shipment  then  on  his 
lighter.    The  captain  of  the  lighter  was  then  handed  a  form  of  bill  of  lading 
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not  signed  by  any  of  petitioners,  and  showing  the  name  and  address  of  the  con- 
signor as  the  Federal  Sug:\r  Refining  Co..  13S  Front  Street,  New  York,  Franklin 
Street  Pier  24,  North  River.  The  lighter  then  proceeded  to  the  rail  terminus 
of  such  petitioners  as  had  been  previously  designated  in  the  shipping  instruc- 
tions sent  to  Yonkers,  and  there  iielivered  the  shipment  to  such  petitioner  and 
obtained  the  signature  of  petitioner's  agent  at  said  terminus  upon  the  form  of 
bill  of  lading  theretofore  prepared  and  delivered  to  said  captain  as  aforesaid, 
and  said  bill  of  lading  was  stamped  by  said  petitioner's  agent  to  show  the 
receipt  of  the  shipment  at  said  station  on  the  west  shore  of  New  York  Harbor. 
Such  shipments  were  handled  under  contract  between  the  Ben  Franklin 
Transportation  Co.  and  the  Federal  Sugar  Refining  Co.  for  a  compensation  of 

3  cents  per  100  pounds,  although,  the  contract  provides  for  a  compensation  of 

4  cents  per  100  pounds  on  sugar  lightered  from  Yonkers  to  Pier  24,  North  River, 
payments  for  said  service  being  made  to  the  Ben  Franklin  Transportation  Co. 
under  that  provision  of  said  contract  which  provides  for  a  compensation  of  3 
t:ent8  per  100  pounds  for  sugar  lightered  from  Yonkers  to  petitioners'  rail 
termini. 

Having  established  the  practice  above  described,  the  said  Federal  Sugar 
Refining  Co.  filed  a  complaint  in  October.  1909,  with  the  Interstate  Commerce 
Commission  against  petitioners.  Said  complaint  alleged,  in  substance,  that  the 
interstate  transportation  of  the  product  of  the  said  Federal  Sugar  Refining  Co. 
began  at  Pier  24,  North  River,  Borough  of  Manhattan,  a  point  within  the 
lighterage  limits  as  aforesaid,  and  that  said  Jay  Street  Terminal  is  owned  and 
conducted  by  copartners  named  John  Arbuckle  and  William  A.  Jamison,  w^hich 
said  copartners  owned,  maintained,  and  operated  in  connection  therewith  a 
sugar  refinery  at  the  foot  of  Jay  Street,  Borough  of  Brooklyn ;  that  said  amounts 
of  3  cents  per  100  pounds  and  4^  cents  per  100  pounds  were  paid  to  said  co- 
partners for  the  lightering  of  their  sugar  from  Jay  Street,  Brooklyn,  to  the  rail 
termini  of  petitioners  on  the  w^est  bank  of  New  York  Harbor,  and  that  inasmuch 
as  the  said  Federal  Sugar  Refining  Co.  was  a  competitor  of  the  said  Arbuckle 
and  Jamison  in  the  sugar  business,  it  constituted  an  undue  and  unreasonable 
prejudice  and  disadvantage  against  said  Federal  Sugar  Refining  Co.  to  pay  said 
amounts  of  3  cents  and  4^  cents  per  100  pounds  for  the  handling  of  sugar  to  said 
Arbuckle  &  Jamison,  and  not  to  pay  similarly  to  the  said  Federal  Sugar  Refining 
Oo.  Hearings  were  had  before  the  Interstate  Commerce  Commission  upon  the 
last-mentioned  complaint,  and  subsequently  the  commission  issued  its  order 
against  petitioners  in  the  following  language: 

"It  is  ordered  that  the  above-named  defendants  be,  and  they  are  hereby, 
notified  and  required  to  cease  and  desist,  on  or  before  the  15th  day  of  April, 
1911,  and  for  a  period  of  not  less  than  two  years  thereafter  abstain,  from  pay- 
ing such  allowances  to  Arbuckle  Bros,  on  their  sugar  while  at  the  same  time 
paying  no  such  allowances  to  said  complainant  on  its  sugar,  which  said  allow- 
ances so  paid  to  said  Arbuckle  Bros,  by  said  defendants  are  found  by  the  com- 
mission in  said  report  to  be  unduly  discriminatory  and  in  violation  of  the  act 
to  regulate  commerce." 

The  leave  granted  by  this  court  allowing  the  United  States  and  the  Federal 
Sugar  Refining  Co.  to  withdraw  their  answers  and  file  motion  to  dismiss  un- 
doubtedly entitles  them  to  be  again  heard  as  to  whether  the  petition  states  a 
cause  of  action,  although  the  record  thtis  presented  is  a  novel  one.  We  cer- 
tainly are  in  no  position,  after  having  denied  the  motions  to  dismiss  and  after 
the  Supreme  Court  has  aflirmed  our  action,  so  far  as  the  granting  of  the  tem- 
porary injunction  is  concerned,  to  now  hold  upon  the  same  facts  that  the  peti- 
tions do  not  state  facts  sufllcient  to  constitute  a  cause  of  action,  merely  because 
the  case  is  now  submitted  for  final  decision.  We  are  of  the  same  opinion,  how 
ever  as  when  we  denied  the  motions  to  dismiss  on  May  22,  1911,  but  as  we  did 
not  at  that  time  give  the  reasons  which  impelled  us  to  make  the  decision  then 
rendered,  we  can  now  with  propriety  state  them. 

The  Interstate  Commerce  Commission  in  its  report  and  order  did  not  specify 
whether  it  found  a  violation  of  section  2  or  section  3  of  the  act  to  regulate 
commerce.    These  sections  read  as  follows: 

"  Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this  act 
shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback,  or  othei 
device,  charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  any  service  rendered  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property,  subject  to  the  provisions  of  this  act,  than 
It  charges,  demands,  collects,  or  receives  from  any  other  person  or  iiersons  for 
doing  for  him  or  them  a  like  and  contemporaneous  service  in  the  transporta- 
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tion  of  a  like  kind  of  traffic  under  substantially  similar  circumstances  and  con- 
ditions, such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  to  be  unlawful. 

*'  Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  in  any  respect  whatsover,  or  to  subject 
any  xiartlcular  person,  company,  firm,  corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage In  any  respect  whatsover."    •     ♦     ♦ 

The  language  used  by  the  commission  would  lead  to  the  inference  that  it 
found  a  violation  of  section  3.  If  the  facts  pleaded,  however,  show  a  violation 
of  either  of  the  above  sections,  the  order  must  be  sustained,  and  it  must  also 
be  sustained  if  based  upon  a  linding  of  fact,  which  we  are  not  at  liberty  to 
review.  In  the  first  place,  the  case  must  be  freed  from  matters  which  cloud 
the  real  issue.  It  is  continually  suggested  that  the  arrangement  between 
petitioners  and  the  Jay  Street  Terminal  may  be  a  scheme  to  cover  a  rebate. 
We  are  not  permitted  to  base  our  judgment  on  suspicion,  but  upon  facts 
pleaded  and  proven.  Respondents  have  been  given  ample  opportunity  to  pro- 
duce all  evidence  within  their  power  for  the  purpose  of  showing  that  the  pay- 
ments made  by  petitioners  to  the  Jay  Street  Terminal  constitute  unlawful 
rebates,  but  no  such  evidence  has  been  pioduced.  On  the  contrary,  respondents 
withdrew  their  answers  and  now  ask  the  court  to  decide  the  case  upon  the 
facts  stated  in  the  petition.  Surely  upon  this  record  the  court  ought  to  be 
relieved  of  presuming  that  the  contracts  made  by  i)etltloners  with  the  Jay 
Street  Terminal  are  a  cover  for  the  payment  of  unlawful  rebates. 

Again,  the  performance  of  the  Ben  Franklin  Transportation  Co.  at  Pier  24, 
North  River,  is  a  play  in  which  the  episode  is  lost  in  the  denouement.  It  is  a 
plain  device  and  subterfuge  indulged  in  on  behalf  of  the  I>ederal  Sugar  Refin- 
ing Co.  for  the  purpose  of  making  it  seem  that  sugar  which  is  being  lightered 
from  Yonkers,  N.  T.,  10  miles  north  of  the  lighterage  limits  established  by 
petitioners,  was  in  fact  shipped  from  Pier  24  by  a  delivery  of  the  same  at  that 
point  to  the  petitioners,  when  the  uncontradicted  record,  as  admitted  by  the 
motions  to  dismiss,  shows  that  the  petitioners  have  nothing  to  do  with  the 
sugar  of  the  Federal  Sugar  Refining  Co.  until  it  reaches  the  New  Jersey  shore 
and  is  there  delivered  to  petitioners.  Courts  of  equity  looking  through  mere 
forms  to  the  substance  of  things  can  not  nor  ought  they  be  asked  to  found 
their  judgment  upon  a  plain  subterfuge.  No  sugar  is  tendered  by  the  Federal 
Sugar  Refining  Co.  to  petitioners  at  Pier  24.  On  the  contrary,  the  Ben  Frank- 
lin Transportation  Co.,  acting  for  the  Federal  Sugar  Refining  Co.,  refuses  to 
tender  it  there  and  allow  it  to  be  taken  by  petitioners,  but  Insists  upon  trans- 
porting itself  to  the  rail  termini.  The  statement  of  facts  makes  it  plain  that 
the  Federal  Sugar  Refining  Co.  transports  its  sugar  direct  from  Yonkers  to 
the  Jersey  shore,  and  we  must  find  as  a  matter  of  law  that  the  transportation 
of  Federal  sugar  by  petitioners  does  not  commence  until  it  is  delivered  to 
them  at  their  rail  termini.  The  facts  do  not  bring  the  case  within  the  ruling 
of  the  Supreme  Court  in  Gulf.  Colorado  &  Santa  Fe  Railway  Co.  v.  Texas  (204 
U.  S.,  403). 

We  must  indulge  in  the  presumption  that  the  commission  found  nothing  un- 
lawful in  the  payments  made  by  petitioners  to  the  Jay  Street  Terminal  under  the 
facts  appearing  in  the  record,  or  it  would  not  hnve  framed  its  order  in  the 
alternative.  fPenn  Refining  Co.  r.  W.  N.  Y.  &  P.  R.  R.  Co.,  208  U.  S.,  208; 
East  Tenn.,  etc.,  R.  R.  Co.,  v.  Interstate  Commerce  Commission.  181  U.  S.,  1; 
Interstate  Commerce  Commission  v.  Louisville  <k  Nashville  R.  R.  Co.,  190  U.  S.,. 
273;  Louisville  &  Nashville  R.  R,  Co.  v.  United  States,  197  Fed..  58-60.) 

There  can  be  no  doubt  as  a  matter  of  law  under  the  facts  admitted  that  trans- 
portation by  petitioners  of  freight  delivered  to  them  at  the  Jay  Street  Terminal 
commences  at  said  terminal,  and  that  the  services  performed  by  the  Jay  Street 
Terminal  are  transportation  services.  In  our  disposition  of  the  case  we  make 
no  distinction  between  the  Jay  Street  Terminal  and  Arbuckle  Bros.,  but  treat 
them  as  the  same  entity  in  legal  effect.  It  then  appears  that  petitioners  under 
their  respective  contracts  are  paying  the  Jay  Street  Terminal  for  a  terminal 
service  and  also  for  the  transportation  of  freight  from  the  terminal  to  the 
Jersey  shore.  Providing  this  charge  is  reasonable,  and  there  is  no  suggestion 
that  it  is  not,  we  understand  the  law  to  permit  such  payment.  (Central  Stock 
Yards  Co.  t\  L.  &  N.  Railway  Co.,  192  II.  S.,  568:  R.  R.  Com.  of  Ky.  t?.  L.  &  N. 
Railway  Co.,  10  I.  C.  C.  Rep.,  173;  Cattle  RaiPers*  Assn.  r.  C.  B.  &  Q.  R.  R.  Co., 
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31  I.  C.  C.  Rep..  277:  sec.  15,  act  to  reijulate  commerce,  as  amended;  Central 
^'t(>ck  Yards  Co.  ?•.  L.  &  N.  Ry.  Co..  118  Fed..  113;  affirmed,  193  V.  S.,  568; 
Covington  Stock  Yds.  Co.  v.  Keith,  139  U.  S..  128:  Butchers  &  G.  Stock  Yds.  Co. 
«.  L.  &  N.  R.  R.  Co.,  66  Fed.,  35;  United  States  r.  Delawnre,  L.  &  W.  Co.,  40 
Fed.,  101;  Consolidating  Fordg.  Co.  v.  Southern  T.  Co.  et  al.,  9  I.  C.  C.  Rep., 
182;  Excursion  Car  Co.  v.  Penn.  R.  C>o..  3  I.  C.  C  Rep..  577:  In  re  Transporta- 
tion of  Fruit,  10  I.  C.  C.  Rep.,  360 ;  F.  H.  Peavey  Co.  r.  Union  Pac.  R.  Co.,  176 
Fed.,  409:  affirmed.  222  U.  S..  42:  Interstate  Commerce  Commission  v.  Diffeu- 
baugh,  222  U.  S.,  42.) 

This  case  Is  in  no  way  parallel  to  the  case  of  Union  Pacific  Railway  Co.  v. 
Updyke  (222  U.  S..  15).  The  Jay  Street  Terminal  is  one  of  the  public  terminals 
of  petitioners,  and  It  Is  owned  by  Arbuckle  Bros.  The  payments  made  by 
petitioners  to  the  Jay  Street  Terminal  are  for  the  terminal  and  transportation 
services  performed  by  it  in  connection  with  all  freight  shipped  from  or  de- 
livered to  said  Jay  Street  Terminal.  It  so  happens  that  Arbuckle  Bros.,  who 
own  and  operate  the  terminal,  also  are  shippers,  and  only  In  this  way  can  it 
be  said  that  they  receive  payment  for  transporting  their  own  sugar.  In  order 
to  make  the  case  parallel  to  the  Updyke  case,  It  would  have  to  appear  that  the 
Federal  Sugar  Refining  Co.  also  owned  and  operated  for  petitioners  a  public 
terminal  for  the  receipt  and  delivery  of  freight  within  the  lighterage  limits, 
and  that  the  Federal  Sugar  Refining  Co.  had  sugar  of  Its  own  which  It  trans- 
ported to  the  rails  of  petitioners  together  with  other  freight.  If  the  case  stood 
In  such  position,  under  the  Updyke  case  It  might  be  necessary  to  hold  that  the 
petitioners  must  make  the  same  payments  to  the  Federal  Sugar  Refining  Co. 
as  to  Jay  Street  Terminal.  But  the  always-present  fact  is  that  the  Federal 
Sugar  Refining  Co.  does  not  own  and  operate  any  public  terminal  for  petitioners, 
nor  does  it  transport  a  pound  of  sugar  from  any  terminal  within  the  lighterage 
limits  to  the  rail  termini  of  petitioners.  There  is  no  room  for  the  court  to  en- 
force equality  between  Arbuckle  Bros,  and  the  Federal  Sugar  Refining  Co. 
as  to  payments  for  the  transportation  of  their  sugar,  for  the  reason  that  the 
position  in  which  the  court  finds  the  respective  parties  to  the  controversy  will 
not  permit.  We  find  Arbuckle  Bros,  owning  the  Jay  Street  Terminal,  used  as  a 
public  terminal  of  petitioners  within  the  lighterage  limits.  We  find  the  Federal 
Sugar  Refining  Co.,  with  Its  refinery  at  Yonkers.  10  miles  north  of  the  lighter- 
age limits,  owning  and  operating  no  public  terminal  for  petitioners  and  tender- 
ing petitioners  no  freight  at  any  of  their  public  terminals.  So  that  we  can  not 
see  how  any  violation  of  either  section  2  or  section  3  can  be  predicated  of  the 
facts  stated  In  the  record. 

But  it  is  claimed  that  this  is  tn:»v  Tliai  it  costs  the  Federal  Sugjir  Refining 
Co.  3  cents  per  100  pourids  ini>re  ti>  srK  its  pupjar  to  the  Jersey  shore  than 
it  does  Arbuckle  Bros.  This  could  be  avoided  in  part  if  the  Federal  Sugar 
Refining  Co.  would  tender  its^  «ugju*  for  shipment  over  the  rails  of  petitioners 
at  any  of  the  terminals  of  petitioners  within  the  lighterage  limits,  many  of 
which  are  much  nearer  Yonkers  than  the  Jay  Street  Terminal  or  even  Pier 
24.  North  River.  And  we  must  not  forget  in  this  connection  that  the  Federal 
Suiiar  Refining  Co.  voluntarily  hx'at*^  its  refinery  at  Yonkers.  and  if  it  thereby 
has  subjected  itself  to  some  natural  disadvantage  it  can  not  call  upon  the  courts 
to  remedy  it.  The  commission  recognized  this  fact  when  it  refused  to  compel 
petitioners  to  extend  their  lighterage  limlt.s  so  as  to  Include  the  Federal  sugar 
refinery.  It  is  api>arent  from  the  record  that  the  sole  disadvantage  of  the 
Federal  Sugar  Refining  Co.  results  from  its  location  outside  the  lighterage 
limits,  and  that  it  Is  In  no  way  injured  or  prejudiced  by  the  fact  that  Arbuckle 
Bros,  own  the  Jay  Street  Terminal. 

For  the  reasons  above  stated^  we  are  of  the  opinion  that  the  order  of  the 
commission  was  In  excess  of  its  power,  and  that  it  ought  to  be  permanently 
suspended  and  enjoined.    And  it  is  so  ordered. 

Mack,  Jvdge^  dissenting: 

The  commission  in  its  rei)ort  does  not  clearly  indicate  whether  it  deems  the 
transportation  of  the  Arbuckle  sugar  to  begin  in  New  York  or  in  Jersey  City. 

It  is  conceded  by  counsel  that  this  is  a  question  of  law  to  be  determined  by 
this  court.  As  to  goods  shipped  by  Arbuckle  Bros,  to  others  than  themselves 
as  consignees,  there  would  seem  to  be  no  ro<mi  for  doubt,  for  whatever  may  be 
the  liability  of  the  Jay  Street  Terminal  toward  such  consignees,  clej«rly  the 
railroad  companies  are  liable  to  them  as  common  carriers  at  the  latest  from  the 
time  of  the  delivery  of  the  goods  into  the  cars  and  the  issuance  of  the  bill  of 
lading  in  their  name  by  their  authorized  agents  in  New  York.     I  concur  In 
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the  conclusion  of  the  majority  of  the  court  that  this  transportation  begins  in 
New  York. 

As  to  the  comparatively  small  percentage  of  shipments  of  which  Arbuckie 
Bros,  are  the  consignees  as  well  as  the  consignors,  this  woul<l  seem  to  be 
equally  true.  The  title  thereto  could  be  transferred  by  them  immediately 
after  the  bills  of  lading  are  Issued,  and  in  that  event  the  railroad  companies 
would  again  clearly  be  liable  as  carriers  to  the  assignees,  even  though  the 
goods  had  not  yet  actually  moved  from  New  York.  And  the  retention  of  title 
thereto  by  Arbuckie  Bros,  during  the  time  that  they,  acting  as  agents  for  the 
railroad  companies,  are  transporting  theni  to  Jersey  City  under  the  contract 
by  which  they  agree  to  indemnify  the  railroad  companies  against  their  own 
acts,  and  thereby  to  release  them,  in  a  sense,  from  the  obligations  which  they 
would  ordinarily  incur  as  common  carriers  toward  the  owners  of  goods  car- 
ried, would  not  of  Itself  change  the  transaction  from  a  transportation  service 
peformed  by  the  railroads  through  their  agents,  the  shippers,  into  an  accessorial 
service  performed  by  the  shippers  solely  on  their  own  account,  payment  for 
which  would  be  illegal,  irrespective  of  any  unjust  discrimination  that  might 
result  therefrom. 

I  concur,  too.  In  the  opinion  of  the  majority  of  the  court  that  Arbuckie  Bros, 
and  the  Jay  Street  Terminal  are  to  be  treated  as  identical.  When  two  indi- 
viduals form  two  firms  in  which  each  is  Interested  In  the  same  proportions, 
the  one  to  refine  sugar,  the  other  to  operate  a  terminal  station  and  to  trans- 
port goods  for  railroads,  the  two  firms  do  not  thereby  become  so  distinct  and 
separate  for  every  purpose  as  to  legalize  a  payment  to  the  latter  firm  for 
carrying  the  former's  product,  if  such  payment  would  be  illegal  ns  imjustly 
discriminatory  when  made  directly  to  the  former  firm.  The  commission  was 
therefore  fully  justified  In  this  case  in  dealing  with  the  two  firms  as  one. 

The  question  before  this  court  then  Is.  Could  the  commission  reasonably 
find  that  payment  to  Arbuckie  Bros,  for  getting  sugar  manufactured  by  them 
from  a  point  within  the  lighterage  limits  to  Jersey  City;  that  is,  for  perform- 
ing a  part  of  the  railroad  companies*  transportation  service  (a  payment  per- 
mitted by  section  15  of  the  act,  subject  to  regulation  by  the  commission  as  to 
its  reasonableness),  would  operate  as  an  unjust  discrimination  against  tho 
Federal  Sugar  Refinlng^  Co.  unless  a  similar  payment  were  made  to  the  latter 
company  for  getting  sugar  mnnufactured  by  It  from  another  point  within 
the  lighterage  limits  to  Jerwy  City? 

If  the  Federal  Co.  had  its  refinery  at  Pier  24,  and  If  Arbuckie  Bros,  oper- 
ated their  wharf  only  as  a  private  and  not  as  a  public  stition,  and  If  the  allow- 
ance made  to  them  for  carrying  their  sugar  to  Jersey  City  were  no  more  than 
the  bare  cost  of  the  service,  the  commission  would  be  justified  in  finding  that  a 
refusal  to  make  a  similar  allowance  to  the  Federal  Co.  and  the  oflTer  to  give 
it  in  lieu  thereof  free  lighterage  of  its  sugar  would  result  in  an  unjust  dis- 
crimination against  the  Federal  Co.  (Tnion  Pacific  Railroad  Co.  v.  Updike 
Grain  Co.,  222  U.  S.,  215.) 

Do  the  facts,  first,  that  the  Federal  Co.'s  refinery  is  at  Yonkersj  that  it 
brings  its  goods  to  Pier  24  primarily  or  solely  to  get  them  within  the  lighterage 
limits;  that  it  has  never  demanded  and  does  not  want  free  lighterage  from 
Pier  24;  and  that  as  a  result  thereof  the  transportation  of  its  goods  by  the 
railroads  begins  In  Jersey  City:  or,  second,  that  Arbuckie  Bros,  are  employed 
by  the  carriers  to  operate  their  wharf  as  a  public  terminal  station,  and  to 
transport  therefrom  to  Jersey  City  not  only  their  own  but  others'  goods,  neces- 
sarily render  the  circumstances  such  that  the  commission  in  the  reasonable 
exercise  of  its  powers  could  not  find  them  to  be  substantially  similar? 

(1)  If  this  case  were  based  on  the  grant  of  free  lighterage  to  Arbuckie 
Bros,  and  the  failure  to  grant  It  to  the  Federal  Co.,  the  latter  would,  of  course, 
have  no  ground  for  complaint  unless  it  really  wanted  and  offered  to  avail 
Itself  of  such  free  lighterage.  But  when,  as  here,  the  complaint  is  based  on 
the  grant  to  the  one  and  the  denial  to  the  other  of  the  privilege,  not  of  free 
lighterage,  but  of  Itself  performing  for  compensation  the  transportation  service 
from  within  the  lighterage  limits  to  Jersey  City,  It  is  no  answer  to  assert  that 
at  present  the  situation  of  the  two  parties  is  not  similar,  transportation  for 
the  one  beginning  at  New  York  and  for  the  other  at  Jersey  City.  The  charge  is 
that  this  dissimilarity  is  due  not  to  the  voluntary  act  of  the  parties,  but  to  the 
very  discrimination  sought  to  be  removed  as  unjust,  and  that  If  the  same  privi- 
lege were  granted  the  Federal  Co.  as  is  granted  Arbuckie  Bros. — that  is,  to 
transport  its  goods  from  a  point  In  the  lighterage  limits  to  Jersey  City  in  its 
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own  or  hired  lighters,  not  at  its  cost,  but  as  the  compensated  agent  of  the  rail- 
roads— it  would  be  ready,  willing,  and  able  so  to  do. 

If  this  court  must  find  that  there  is  no  substantial  basis  for  the  commission's 
view  that  the  Federal  Co.  was  shipping,  and,  on  a  grant  of  like  priylleges  to 
those  accorded  Arbuckle  Broa,  would  be  ready  to  ship  from  Pier  24,  if  the 
facts  stated  in  the  petition  necessarily  lead  to  the  conclusion  that  the  shipment 
is  and  would  be  direct  from  Yonkers,  a  point  without,  and  not  from  Pier  24, 
a  point  within  the  lighterage  limits,  to  Jersey  City,  there  would  be  an  end  of 
the  case.     I  am  of  the  opinion,  however,  that  this  court  should  not  so  hold. 

The  railroads  are  not  concerned  with  the  history  of  goods  offered  for  trans- 
portation. (Interstate  Commerce  Commission  v,  D.,  L.  &  W.  R.  Co.,  220 
U.  S.,  235.)  If  parties  are  ready  to  perform  for  compensation  that  part  of 
the  service  which  the  railroad  companies,  by  their  offer  to  begin  the  carriage 
in  New  York  instead  of  in  New  Jersey,  have  made  transportation  service,  It 
can  not  be  material  to  the  railroads  how  the  goods  get  to  the  point  where  tills 
service  Is  to  begin — whether  it  be  by  rail,  barge,  or  wagon.  The  goods  are  to 
be  tendered  to  them  at  that  point.  The  only  transportation  with  which  we  are 
here  concerned,  that  by  the  railroads,  Is  to  begin  there. 

The  barge  that  brings  the  Federal  Co.'s  sugar  from  Yonkers  is  tied  up  to 
the  dock  at  Pier  24.  The  sugar  Is  then  just  as  much  within  the  lighterage 
limits  as  if  it  were  dumped  out  on  the  pier.  When  the  barge  is  so  tied  up,  a 
shipper  who  wants  to  avail  himself  of  the  free  lighterage  offer  could  assuredly 
do  so.  The  railroads  make  this  offer  to  the  Federal  Co.  now,  an  offer  which 
would  be  Illegal  if  the  goods  could  not  be  considered  to  be  within  the  lighter- 
age limits  and  if  the  interstate  transportation  necessarily  began  at  Yonkers. 
If  the  refinery  were  situated  In  New  York  City  a  few  blocks  off  the  water 
front  on  a  small  canal  or  creek  large  enough  only  for  rowboats,  the  company 
clearly  could  bring  its  goods  by  such  a  boat  to  the  dock  and  put  them  on 
lighters  without  first  dumping  them  onto  the  dock. 

Of  course,  at  the  present  time,  the  Federal  Co.  can  not  offer  the  goods  to  the 
railroads  at  Pier  24.  As  it  does  not  want  free  lighterage,  and  as  the  railroads 
will  not  accept  them  at  Pier  24  by  issuing,  through  regular  agents  or  through 
the  Federal  Co.  itself,  acting  as  their  agent,  the  necessary  bills  of  lading,  and 
permitting  the  Federal  Co.  as  their  paid  agent  thence  to  transport  them  to 
'Jersey  City  under  covenants  similar  to  those  found  In  the  Jay  Street  Terminal 
contracts,  it  would  seem  to  be  utterly  useless  for  the  Federal  Co.  to  do  any- 
thing more  than  it  Is  doing.  It  says :  "  Our  sugar  is  at  Pier  24 ;  It  Is  already 
loaded  In  lighters ;  we  want  bills  of  lading  for  the  through  transportation  from 
this  point,  and  we  demand,  for  similar  compensation,  the  privilege  of  performing 
a  part  of  the  transportation  service,  that  between  the  lighterage  point.  Pier  24, 
and  Jersey  City,  a  privilege  substantially  similar  to  that  which  you  grant 
Arbuckle  Bros." 

In  the  opinion  filed  by  the  conunisslon  In  the  original  case  brought  by  the 
Federal  Co.,  Involving  only  the  extension  of  the  lighterage  limits  and  based 
primarily  on  an  alleged  violation  of  section  3  of  the  act,  Importance  was  at- 
tached to  the  concession  of  counsel  that  the  Federal  Co.  would  not  be  any  bet- 
ter off  If  the  Jay  Street  Terminal  were  owned  by  the  railroad  companies  with 
the  implication  that  in  that  event  the  allowance  would  be  cut  off  and  only  free 
lighterage  granted.  The  refinery  at  Yonkers  would,  of  course,  always  be  under 
the  disadvantage  of  having  to  bring  Its  goods  to  Pier  24. 

The  present  proceeding,  however,  was  brought  by  the  Federal  Co.  not  in  the 
capacity  of  a  Yonkers  refinery,  primarily  to  prevent,  as  between  localities,  the 
undue  prejudice  forbidden  by  section  8,  but  in  Its  capacity  of  a  vendor  and 
shipper  of  sugar  from  Pier  24,  primarily  to  prevent  as  against  It  the  unjust  dis- 
crimination forbidden  by  section  2  of  the  act  Only  in  that  capacity  is  It  to 
be  dealt  with  In  this  case,  and  therefore  It  Is  immaterial  how,  whence,  or  at 
what  cost  it  gets  Its  sugar  to  that  pier. 

(2)  Can  parties  guilty  of  what  would  otherwise  be  an  unjust  discrimination 
escape  the  consequences  of  their  act  by  combining  the  payment  for  the  trans- 
portation service  with  payment  for  other  work  that  In  and  of  Itself  has  no  neces- 
sary connection  therewith? 

That  Arbuckle  Bros,  run  a  public  wharf  as  agents  of  the  railroad  companies, 
that  their  compensation  is  a  combination  of  rent  and  wages  as  terminal  man- 
agers and  transporters,  that  the  amount  paid  per  100  pounds  for  sugar  may 
be  far  beyond  a  fair  payment  for  that  particular  service,  and  may  be  made  so 
because  a  similar  payment  per  100  pounds  may  be  far  below  a  fair  payment 
for  similar  services  as  to  other  goods,  do  not,  in  my  judgment,  necessarily 
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render  the  circumstances  surrounding  the  transportation  of  the  sugar  to  Jersey 
City  so  dissimilar  from  those  at  Pier  24  as  to  Justify  this  court  In  holding  that 
the  commission,  in  the  reasonable  exercise  of  its  powers,  could  not  find  that 
an  unjust  discrimination  resulted  from  the  payment  to  Arbuckle  Bros,  and  the 
refusal  to  make  a  similar  payment  to  the  Federal  Ck>.  If  the  commission 
could  reasonably  so  find,  its  order  can  not  be  annulled  merely  becauso  the 
members  of  this  court  might  have  reached  a  diilerent  conclusion  had  they 
been  acting  as  commissioners. 

The  fact  that  the  contracts  between  the  Jay  Street  Terminal  and  the  rail- 
roads, by  which  the  Arbuckle  private  docks  were  made  public  terminal  stations 
and  these  allowances  were  definitely  fixed,  were  made  during  the  session  of 
Congress  which  enacted  the  Hepburn  Act,  a  law  which  aimed  more  effectively 
to  prevent  certain  Illegal  practices  theretofore  secretly  indulged  in  for  the 
benefit  of  large  and  favored  shippers,  and  the  further  fact  that  the  ultimate 
destination  of  the  goods  determined  the  rate  of  payment,  although  the  services 
in  each  case  were  absolutely  identical,  lends  support  to  the  conclusions  of  the 
commission  that  the  allowances  are  a  mere  disguise  to  conceal  unjustly  dis- 
criminatory and  therefore  illegal  payments. 

In  my  Judgment,  the  petition  should  be  dismissed  for  want  of  equity. 

Mr.  Simpson.  I  also  offer  in  evidence  the  opinion  of  the  Supreme 
Court  in  the  Fuel  Rate  case,  which  will  have  to  be  copied  out  of  the 
book  I  have  here,  which  comes  from  the  library  connected  with  the 
Senate.    It  is  225  United  States,  page  326. 

The  opinion  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  AAA. 

Supreme  Court  of  the  United  States.    No.  719.    October  term,  1911. 

The  Interstate  Commerce  Commission  and  the  United  States,  appellants,  v.  The 
Baltimore  &  Ohio  Railroad  Co.,  the  Pennsylvania  Railroad  Co.,  et  al.  Appeal 
from  the  United  States  Commerce  Court. 

[June  7,  1912.] 

The  question  in  the  case  is  whether  railroad  companies  may  charge  a  differ- 
ent rate  for  the  transportation  of  coal  to  a  given  point  to  railroads  than  to 
other  shippers,  the  coal  being  intended  for  the  use  of  the  railroads  as  fuel. 

The  Interstate  Commerce  Commission  held  that  a  charge  of  a  different  rate 
was  an  unlawful  discrimination  against  other  shippers  and  made  an  order 
requiring  a  cessation  of  such  charge.  The  execution  of  the  order  was  enjoined 
by  the  Commerce  Court. 

A  number  of  railroads  are  petitioners,  and  we  shall  refer  to  them  as  the 
companies. 

The  companies  attack  in  their  petition  the  order  of  the  Interstate  Commerce 
Commission  on  several  grounds,  which  may  be  summarized  as  follows:  The 
movement  of  coal  traffic  from  the  point  of  origin  to  the  point  or  points  of 
Junction  to  receiving  carriers  is  different  from  the  movement  of  coal  to  be 
delivered  locally  at  such  Junction  points. 

The  traffic  is  not  governed  by  the  rates  published  under  the  act  to  regulate 
commerce  which  apply  to  the  traffic  in  coal  not  intended  for  use  by  consuming 
railroads,  because  the  charges  go  to  the  carrier  itself.  If  the  coal  be  shipped 
under  a  through  rate  applicable  to  other  coal,  the  actual  rate  upon  which  it 
moves  to  the  rails  of  the  consuming  road  is  the  division  of  the  through  rate 
going  to  the  roads  over  which  the  traffic  moves  to  the  Junction  point  with  the 
rails  of  the  consuming  road.  The  division  of  the  rate  beyond  that  point  goes 
to  the  consuming  road  itself. 

All  but  an  inconsiderable  part  of  such  coal  is  necessary  and  intended  for  use 
as  fuel  in  locomotives.  The  fueling  stations  are  often  many  and  are  located  at 
convenient  points  along  the  line  at  varying  distances  from  the  Junction  points, 
and  it  is  not  possible  at  the  time  of  shipment  to  tell  at  what  point  a  carload 
of  coal  will  be  needed.  If  made  on  a  through  rate,  they  must  be  billed  and 
transported  to  a  point  to  which  the  through  rate  is  published.  Even  If  a  cen- 
trally located  distributing  yard  for  fuel  be  established  and  all  shipments  billed 
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on  a  through  rate  to  that  yard,  there  must  be  a  reverse  movement  of  the  coal 
between  that  point  and  the  point  of  Junction. 

The  fact  that  fuel  coal  on  the  line  of  a  consuming  carrier  is  not  governed 
by  the  published  rates  makes  the  commercial  competitive  conditions  different 
between  such  coal  and  other  coal.  The  value  to  the  shipper  is  not  tiie  same  or 
measured  by  the  same  conditions.  There  is  no  competition  oetween  the  fuel 
coal  and  other  coal. 

Because  of  the  circumstances  and  conditions  differentiating  the  traffic  In 
fuel  coal  the  companies  have  for  a  number  of  years  past  published  and  filed, 
as  required  by  law,  separate  tariffs  of  the  rates  to  be  charged  and  received 
by  them  for  the  transportation  of  such  coal  from  points  of  origin  to  the  Junction 
point  of  delivery  to  the  consuming  carrier.  The  tariffs  vary  in  their  definitions 
or  descriptions  of  the  traffic  to  which  the  rates  apply,  but  in  each  case  the  traffic 
te  such  that  it  would  move  in  reality,  not  under  the  published  through  rates, 
but  would  move  under  the  special  conditions  which  have  been  stated.  Some 
of  the  tariffs  apply  only  to  coal  intended  for  use  and  used  for  locomotive  fuel. 
The  rates  named  in  the  tariffs  are  open  and  available  to  all  producers  and 
shippers,  if  the  shipments  be  made  under  the  special  condltiong  stated. 

On  January  4,  1910,  the  Interstate  Conunerce  Commission,  of  its  own  motion, 
instituted  an  Inquiry  under  an  order  of  that  date  entitled  "  In  the  matter  of 
restrictive  rates/*  docket  No.  3053,  making  the  Baltimore  &  Ohio  and  the  Penn- 
sylvania Railroad  CJos.  parties  to  the  proceeding.  The  other  companies  from 
time  to  time  were  admitted  as  interveners.  Testimony  was  taken,  argument 
heard,  and  the  commission  entered  the  order  complained  of,  in  which  the  com- 
mission required  the  companies  to  cease  and  desist,  on  or  before  May.  15,  1911, 
and  for  a  period  of  two  years  to  abstain  from  using  the  tariffs  on  fuel  coal 
stated. 

The  commission  erred  in  its  construction  of  the  act  to  regulate  commerce  in 
that  it  held  the  facts  and  circumstances  found  by  It  did  not  distinguish  fuel 
coal  from  other  coal,  and  that  the  different  conditions  of  their  transportation 
were  not  in  law  circumstances  and  conditions  necessary  or  proper  to  be  con- 
sidered in  applying  the  provisions  of  section  2  of  the  act. 

The  commission  erred  in  holding  that  the  rates  on  fuel  coal  under  section  2 
should  ba  no  more  nor  less  than  rates  for  the  shipment  of  other  coal  from 
the  snme  point  of  origin  for  local  delivery  at  the  Junction  point,  the  circum- 
stances and  conditions  showing  conclusively  that  the  services  done  in  the 
transportation  of  them,  respectively,  are  not  alike  nor  substantially  similar, 
within  the  moaning  of  the  act  to  regulate  commerce. 

The  commission  erred  in  holding  that  fuel  coal  should  be  transported  under 
through  rates,  as  other  coal,  and  that  it  was  unlawful  for  carriers  to  publish  or 
charge  any  rates  other  than  the  through  rates  agreed  upon  going  to  the  line  of 
the  terminal  carrier  to  be  used  by  it  in  its  business  as  a  common  carrier.  And 
that,  as  the  charges  on  such  terminal  carrier's  line  must  be  home  by  it,  the 
commission  erred  in  holding  that  such  circumstance  did  not  differentiate  the 
traffic  in  such  coal  from  the  traffic  in  other  coal,  and  did  not  constitute  a  sub- 
stnntlnl  difference  under  section  2  in  the  conditions  of  transportation. 

Tlie  commission  erred  in  holding,  further,  that  any  difference  in  the  tariff 
for  fuel  coal  and  not  applicable  to  all  other  coal  was  unjustly  discriminatory.  In 
violation  of  section  3. 

Tt  appears  on  the  face  of  the  report  of  the  commission,  it  is  alleged,  that  it 
proceeded  in  making  the  order  upon  its  view  of  sections  2  and  3:  that  it  did 
not  find  It  necessary  to  consider  any  specific  tariff  or  tariffs  or  the  rates  named 
thereby;  that  the  difference  in  conditions  affecting  the  respective  tariffs  could 
not  be  considered  ns  distinguishing  them.  And  it  is  alleged  that  the  findings  of 
the  commission  are  findings  of  law,  as  well  in  regard  to  the  violation  of  the  third 
section  of  the  act  as  in  regard  to  violation  of  the  second  section.  Irreparable 
damage  is  alleged,  and  the  alternatives  presented  of  desisting  from  the  carriage 
of  fuel  coal  at  the  expense  of  the  loss  of  large  and  valuable  revenues  or  accept- 
ing divisions  of  through  rates,  on  both  fuel  coal  and  other  coal,  which  will  give 
the  companies,  as  originating  or  intermediate  carriers,  a  much  lower  compensa- 
tion for  both  classes  of  traffic  than  they  are  now  receiving  and  would  continue 
to  receive  but  for  the  order  of  the  commission. 

In  either  case  the  loss  will  amount  to  many  thousand  dollars.  There  will  be 
loss,  it  is  alleged,  to  the  producers  of  fuel  coal  who  have  sold  coal  under  con- 
tracts for  future  delivery  at  Junction  points,  and  loss  also  to  producers  and  ship- 
pers who  depend  on  the  railroad-fuel  business  to  enable  them  to  operate  their 
mines  at  all. 
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A  final  decree  Is  prayed  for  tUe  annulment  of  the  order  and  a  temporary  in- 
junction enjoining  and  suspending  it  pending  final  hearing  and  determination. 

The  petition  was  8upix)rted  by  afiidavlts  made  by  a  number  of  coal  producers 
and  shippers. 

The  answer  of  the  Interstate  Commerce  Commission  is  directed  principally  at 
the  third  paragraph  of  the  petition,  and  charges  against  it  as  follows:  Its  allega- 
tions relate  to  comparisons  between  coal,  on  the  one  hand,  consigned  to  a  rail- 
road company,  and  coal,  on  the  other  hand,  consigned  to  some  other  party.  The 
former  is  called  railroad-fuel  coal,  the  latter  Is  known  as  commercial  coal.  In 
each  Instance,  however,  regardless  of  the  consignee,  the  point  of  origin  and  the 
point  of  destination  of  the  shipments  is  the  same,  but  the  rate  charged  for 
transporting  fuel  coal  is  much  less  than  the  rate  exacted  for  the  transportation 
of  commercial  coal  over  the  same  line,  in  the  same  direction,  and  between  the 
same  iioints.  Schedules  or  tariffs  providing  for  such  differences  in  rates  have 
been  heretofore  established  and  put  in  force  and  are  now^  maintained  and  en- 
forced by  the  companies. 

Where  the  destination  is  a  Junction  which  Is  a  ix)iut  of  connection  between 
the  lines  of  two  or  more  of  the  companies,  the  movement  of  coal,  fuel  and  com- 
mercial, is  the  same,  except  that  at  such  destination  the  cars  containing  fuel 
coal  are  ordinarily  i)laced  upon  what  is  called  an  exchange  track,  which  is  used 
in  common  by  the  connecting  carriers,  while  the  cars  containing  commercial 
coal  are  usually  i)laced  ui)Ou  the  side  track  of  the  delivering  carrier.  The  cost 
of  delivering  both  kinds  of  coal  is  practically  the  same,  depending  upon  the 
nature  of  the  delivery  facilities  furnished  by  the  companies.  Therefore,  the 
cost  of  delivering  fuel  coal  may  be  and  is  less  than  the  cost  of  delivering  the 
commercial  coal,  but  the  reverse  is  sometimes  the  case.  It  is  alleged,  however, 
that  such  differences  are  similar  to  differences  iiertaining  to  some  shipments  of 
commercial  coal  compared  with  other  shipments. 

Generally  what  is  called  **  fi'ee  time"  Is  allowed  by  the  companies,  that  is  to 
say,  a  certain  period  of  time  for  unloading  the  coal  is  allowed.  If  (he  coal  Is 
unloaded  within  that  time,  no  charge  Is  made  for  the  use  of  the  car.  If  that 
time  be  exceeded  a  charge  of  $1  for  each  day  or  fraction  of  a  day  in  excess 
of  the  "free  time,"  known  as  a  demurrage  charge,  is  exacted  by  the  companies, 
while  the  compensation  i)ald  by  one  carrier  to  another  carrier  for  the  use  of  a 
car  owned  by  the  latter  is  25  cents  a  day.  Where  the  coal  transported  is  fuel 
coal  no  "  free  time  "  is  allowed,  nor  is  such  demurrage  charge  exacted  or  col- 
lected. These  differences,  however,  are  offset,  and  much  more  than  offst^t,  by 
the  differences  in  the  rates  of  transportation  between  the  different  coals. 

Where  the  destination  of  the  shipment  of  coal  is  not  a  point  of  connection  be- 
tween the  lines  of  two  or  more  of  the  companies  the  clrcimistances  and  condi- 
tions pertaining  to  the  transportation  and  delivery  of  coal  are  the  same  as 
above  described,  except  that  at  such  destination  there  are  no  exchange  tracks 
used  in  conmion  by  two  or  more  of  the  companies.  Where  the  shipment  passes 
over  more  than  one  line  of  railway  to  such  destination,  dellverj'  by  one  of  the 
companies  to  another  Is  made  In  the  same  way  and  under  similar  circumstances 
and  conditions,  regardless  of  whether  the  coal  be  fuel  or  conmierclal. 

The  lower  rates  established  by  the  companies  and  applied  by  them  to  the 
transportation  of  fuel  coal  are  not  oi^en  alike  to  all  shippers,  but  are,  by 
reason  of  the  schedules  and  tariffs  above  mentioned  and  by  reason  of  the  prac- 
tices of  the  companies,  confined  to  shippers  of  fuel  coal  and  denied  to  shippers 
of  all  other  coal.  Including  commercial  coal. 

The  commission  denies  the  errors  attributed  to  It,  and  alleges  that  Its  report 
flhows  as  follows :  "  We  have  never  held  that  the  local  rate  to  the  Junction 
point  must  be  paid  on  shipments  that  are  going  beyond  that  point.  What  we 
have  said  is  that  the  local  rate  to  the  Junction  point  shall  be  the  same  for  all 
shippers  to  that  point,  and  that  the  through  charges  on  shipments  going  beyond 
the  Junction  point  shall  be  alike  for  all  shippers  to  the  same  destination.** 

The  commission  alleges  (somewhat  singularly,  on  information  and  belief) 
tjiat  it  considered  all  facts,  circumstances,  and  conditions  pertinent  to  the  sub- 
ject matter  of  the  order,  Including  degrees  of  difference  and  distinction,  and 
each  and  all  of  the  tariffs  and  rates  of  the  comimnles  which  are  affected  by  the 
order,  and  did  not  entertain  the  opinion  attributed  to  It,  that  the  facts,  circum- 
stancos,  and  conditions  affecting  the  particular  traffic  could  not  be  lawfully  con- 
sidered by  it  as  distinguishing  the  traffic  In  railroad-fuel  coal  from  the  traffic 
in  other  coal. 

It  is  alleged  that  the  traffic  Is  Interstate,  and  that  fuel  coal  as  compared  with 
other  coal.  Including  commercial  coal.  Is  a  like  kind  of  traffic;  that  the  services 
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performed  by  the  companies  in  connection  with  the  transportation  of  fuel  coal 
as  compared  to  the  services  performed  by  them  in  connection  with  the  trans- 
portation of  other  coal,  including  commercial  coal,  are  alike  and  contempo- 
raneous, and  are  performed  under  substantially  similar  circumstances  and 
conditions.  It  is  hence  alleged  that  the  companies  are  violating  sections  2  and 
3  of  the  interstate-commerce  act. 

The  final  allegation  of  the  commission  is  that  the  matters  are  within  Its 
jurisdiction,  and  that  therefore  the  correctness  of  its  findings  is  not  open  to 
review  in  the  Ck>nimerce  Court  or  any  other  court. 

Mr.  Justice  McKenna,  after  stating  the  case  as  above,  delivered  the  opinion 
of  the  court : 

The  case  involves  the  consideration  of  sections  2  and  8  of  the  interstate- 
commerce  act  Section  2  provides  that  if  any  common  carrier  shall  directly  or 
indirectly  charge  or  receive  from  any  person  or  persons  a  greater  or  less  com- 
pensation than  it  charges  or  receives  from  any  other  person  or  persons  "  for  do- 
ing for  bim  or  them  a  Mice  and  contemporaneous  service  in  the  transportation  of 
a  lilce  kind  of  traffic,  under  substantially  similar  circumstances  and  conditions, 
such  common  carrier  shall  be  deemed  guilty  of  discrimination.    *    *    *  *' 

Section  8  is  directed  against  giving  pr^erences  or  advantages  to  persons, 
localities,  or  descriptions  of  traffic  in  any  respect  whatsoever  and  subjecting 
any  person,  locality,  or  traffic  "  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 

The  companies  contend  that  the  commission  applied  these  sections  to  the 
facts  found  by  the  commission,  none  of  them  being  disputed,  and  that  therefore 
the  findings  of  the  commission  are  conclusions  of  law.  On  the  other  hand,  the 
commission  charges  that  its  findings  are  those  of  fact  and  exclusively  within 
its  Jurisdiction,  and  not  open  to  review  by  the  Commerce  Court  or  any  court. 
Many  of  its  assignments  of  error  are  expressions  of  this  view.  The  other 
assignments  assert  in  various  ways  and  with  many  shades  of  particularity 
that  the  Commerce  Court  erred  in  disagreeing  with  the  commission  in  regard 
to  the  traffics  in  the  different  coals,  not  only  in  its  decision,  as  indicated  in  its 
injunction.  In  the  matters  affecting  such  traffic,  but  iu  substituting  its  Judgment 
for  that  of  the  commission. 

The  facts  are  certainly  undisputed,  or,  to  put  it  differently,  the  circumstances 
and  conditions  which  determined  the  order  are  certainly  not  in  controversy; 
and  while  certain  general  inferences  are  disputed  which  may  be  called  infer- 
ences of  fact,  yet  we  think  "  power  to  make  the  order,  and  not  the  mere  expedi- 
ency of  having  made  it,  is  tlie  question  "  presented.  (Interstate  Commerce  Com- 
mission r.  Illinois  Central  Railroad  Co.,  315  V.  S..  452,  470.)  In  other  words, 
that  the  question  presented  by  the  petition  is  that  the  order  of  the  commission 
was  not  merely  administrative,  but  proceeded  from  n  construction  of  sections 
2  and  3  as  applicable  to  the  conditions  which  affected  the  traffic  in  the  different 
kinds  of  coal  and  that  the  different  charges  for  transportation  constituted  viola- 
tions of  those  sections.  The  Commerce  Court  therefore  had  Jurisdiction  of  the 
petition  and  jurisdiction  to  enjoin  the  order  of  the  commission  if  the  court  con- 
sidered that  the  order  would  cause  irreparable  injury.  Section  3  of  the  act 
creating  the  Commerce  Court  gives  that  court  the  power  to  "  enjoin,  set  aside, 
annul,  or  suspend  any  order  of  the  Interstate  Coninierco  Cx)niniission  in  a  suit 
brought  in  the  court  against  the  IJnited  States."  Whether  the  court  erred  in 
its  Judgment  is  now  to  be  inquired  into. 

In  its  most  abstract  form  the  simple  statement  of  the  controversy  is  whether 
the  companies  may  charge  a  different  rate  for  the  transportation  of  fuel  coal 
to  a  given  point  than  for  the  transportation  of  commercial  coal  to  the  same 
point.  But  when  we  depart  from  the  abstract,  complexities  appear  and  atten- 
tion is  carried  beyond  the  consideration  of  points  equally  distant,  shippers 
equally  circumstanced,  and  traffic  affected  by  similar  circumstances  and  condi- 
tions. It  is  asserted  that  there  are  disparities  between  the  traffics  and  qualify- 
ing circumstances  which  the  commission  disregarded  and.  In  error,  held  that 
traffic  In  fuel  coal  could  not  be  distinguished  from  the  traffic  in  commercial 

coal. 

The  commission  insists  ui)on  the  simplicity  of  the  problem  and  contends  that 
there  is  nothing  in  the  conditions  of  the  traffic  which  di8i)enses  wth  the  clear 
legal  duty  of  the  companies  under  the  interstate-commerce  act  to  carry  for 
all  shippers  alike.  The  commission  says:  "We  hnve  never  held  that  the  local 
rate  to  the  junction  point  must  be  paid  on  shipments  that  are  going  beyond  that 
IH)lnt.  What  we  have  said  Is  that  the  local  rate  to  the  junction  point  shall  be 
the  same  for  all  shippers  to  that  |K)lnt.  and  that  the  through  charges  on  ship- 
ments going  beyond  the  junction  point  shall  be  alike  for  all  shippers  to  the  same 
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destination."  Its  position  tlius  expressed  the  commission  haa  supplemented,  we 
are  told  by  the  companies,  by  its  conference  ruling  No.  324,  published  June  19. 
1911,  as  follows :  "  Division  on  company  coal. — Upon  inquiry,  held,  That  it  is 
unlawful  for  carriers  to  make  special  and  discriminatory  divisions  of  Joint 
rates  upon  locomotive  fuel  as  between  an  originating  or  participating  carrier 
and  a  purchasing  carrier.  In  the  division  of  Joint  rates  a  railroad  must  be 
treated  precisely  as  any  other  shipper  is  treated,  and  the  commission  will  re- 
gard any  special  division  as  a  device  to  defeat  the  published  rate.  All  divisions 
upon  fuel  coal  must  be  made  in  good  faith  without  respect  to  the  fact  that  one 
of  the  carriers  is  the  purchaser  of  such  coal." 

The  issue  of  principle  between  the  commission  and  the  companies  is  very  ac- 
curately presented,  and  we  come  to  consider  whether  there  are  differencs  in 
the  traffic  of  fuel  coal  which  distinguish  It  from  traffic  in  commercial  coal,  and 
which,  as  contended  by  the  companies,  make  the  traffic  dissimilar  in  circum- 
stances and  conditions,  or  whether  the  opposite  is  true,  as  decided  by  the  com- 
mission. 

The  circumstances  and  conditions  which  may  so  far  be  considered  as  dis- 
tinguishing traffics  so  as  to  take  from  different  transportation  charges  the  vice 
of  preference  have  been  described  by  this  court  In  Wight  v.  United  States 
(167  U.  S.,  512.  518),  it  is  said:  "It  was  the  purpose  of  the  section  (2)  to  en- 
force equality  between  shippers,  and  it  prohibits  any  rebate  or  other  device  by 
which  two  shippers,  shipping  over  the  same  line,  the  same  distance,  under  the 
same  circumstances  of  carriage,  are  compelled  to  pay  different  prices  therefor." 
These  words  are  given  more  precision  by  the  declaration  "  that  the  phrase, 
'  under  substantially  similar  circumstances  and  conditions,'  as  found  in  section 
2,  refers  to  matters  of  carriage,  and  does  not  Include  competition."  And  this 
was  repeated  in  Interstate  Commerce  Commission  v.  Alabama  Midland  Ry.  Co. 
(168  U.  S.,  161,  166).  The  facts  in  both  cases  give  significance  to  the  rulings. 
In  the  first  case  the  charges  to  the  shippers  were  the  same,  but  one  was  given 
extra  facilities ;  in  the  second  case  the  extraneous  effect  of  competition  was  ex- 
cluded as  an  element  in  the  application  of  the  section.  There  is  also  example 
in  Interstate  Commerce  Commission  v.  Delaware,  L.  &  W.  R.  R.  Co.  (220  U.  S., 
235).  It  was  there  held  that  a  carrier  could  not  look  beyond  goods  tendered  to 
it  for  transportation  in  carload  lots  "  to  the  ownership  of  the  shipment "  as  the 
basis  for  determining  the  application  of  its  established  rates.  Do  the  circum- 
stances and  conditions  in  this  case  give  a  greater  power  of  discrimination  and 
Justify  the  lower  charge  to  railroad-fuel  coal?  It  is  admitted  that  the  fact 
that  a  railroad  Is  the  shipper  or  consumer  is  not  a  circumstance  or  condition 
that  affects  the  carriage,  nor  can  the  different  uses  to  which  the  coal  may  be 
put,  and  it  would  seem  necessarily  that  any  other  extraneous  condition  or  cir- 
cumstance could  have  no  greater  potency.  Once  depart  from  the  clear  direct- 
ness of  what  relates  to  the  carriage  only  and  we  may  let  in  considerations 
which  may  become  a  cover  for  preferences.  May  a  carrier  look  beyond  the  serv- 
ice it  is  called  upon  to  render  to  the  attitude  and  Interest  of  the  shippers  be- 
fore, or  their  attitude  and  interest  after,  transportation?  It  must  be  kept  in 
mind  that  it  is  not  the  relation  of  one  railroad  to  another  with  which  we  have 
any  concern,  but  the  relation  of  a  railroad  to  Its  patrons,  who  are  entitled  to 
equality  of  charges.  See  Pennsylvania  R,  R.  Co.  v.  International  Mining  Co. 
(1T3  Fed.,  1). 

But  what  are  the  differences  in  the  traffics  which  are  asserted  by  the  com- 
panies? We  have  already  condensed  them  from  the  pleadings,  but  we  may  use 
the  expression  of  their  ultimate  elements  by  the  companies,  omitting,  for  the 
time  being,  the  physical  differences  in  facilities.  They  say :  **  When  the  rail- 
road-fuel coal  Is  consigned  to  the  Junction  point,  as  provided  in  the  present  sys- 
tem of  tariffs,  the  circumstances  and  conditions  that  differentiate  this  traffic 
from  the  traffic  in  commercial  coal  consigned  to  the  same  point  are: 

"1.  The  fuel  coal  so  shipped  is  not  in  competition  with  the  commercial  coal 
consigned  to  the  same  point. 

"  2.  It  is  in  competition  with  other  coals  coming  upon  the  line  of  the  consum- 
ing road  at  other  points,  with  whiph  the  commercial  coal  Is  not  in  competition. 

"3.  The  transportation  service  is  different,  in  that  commercial  coal  at  the 
junction  point  has  reached  the  point  of  u^,  while  railroad-fuel  coal  reaching 
the  consuming  railroad  at  the  Junction  point  is  still  subject  to  a  transportation 
service  before  reaching  the  point  of  use — a  transportation  under  the  'Commodi- 
ties Clause '  and  not  under  tariff." 

These  elements  the  commission  disregarded,  l<  is  contended,  and  that  while 
it  found  a  similarity  in  the  traffics  It  did  not  consider  or  discuss  the  two  most 
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important  features  of  difference — "the  two  features"  which  ninke  the  trnfiics 
uQlike;  that  is,  that  railroad-fuel  coal  "  does  not  come  into  competition  with  the 
commercial  coal,  and  is  in  competition  with  coals  coming  on  the  rnilroad's  line 
at  other  points."  But  such  features  do  not  affect  the  carriage,  qualify  or  alter 
the  essential  service,  which  is  to  get  an  article  from  one  place  to  another.  The 
greater  or  less  inducement  to  seel?  the  service  is  not  the  service.  Such  compe- 
tition, therefore,  is  as  extraneous  to  the  transportation  as  the  instances  in  the 
cases  cited.  And  equally  so  is  the  other  "feature"  that  the  fuel  coal  may  be 
destined  for  consumption  beyond  the  junction  point.  The  circumstances  do  not 
alter  the  fact  that  it  and  commercial  coal  go  to  the  same  point,  and  are  de- 
livered at  the  same  point.  •  There  is.  it  is  true,  a  difference  In  the  manner  of 
deliverj',  depending  upon  the  difference  in  the  facilities  possessed  by  the  rail- 
roads and  other  consignees. 

The  commission,  as  we  have  seen,  especially  disclaimed  holding  that  the 
rate  to  the  Junction  point  must  be  paid  on  shipments  going  beyond  that  point, 
and  insisted  that  it  only  held  that  the  charges  to  that  point  should  be  the 
same  to  all  shippers,  and  rates  through  that  point  should  also  be  the  same  to 
all  shippers.  And  the  commission  said  that  the  testimony  established  that 
the  ser\'ice  as  to  the  coals  was  alike  when  they  go  beyond  the  Junction  point. 
The  commission,  therefore,  considered  alone  the  service,  disregarding  circum- 
stances and  conditions  which  were  mere  accidents  of  it  and  had  relation  only 
to  the  respective  shippers. 

But  the  companies  say,  in  criticism  of  the  reasoning  and  order  of  the  com- 
mission, they  are  permitted  to  do  indirectly  what  they  want  to  do  directly, 
that  an  easy  way  of  evasion  of  the  prohibiting  order  is  to  make  a  Joint  rate 
from  the  point  of  origin  of  the  fuel  coal  to  its  points  of  consumption,  and 
thereby  be  enabled  "  to  charge  a  lower  rate  for  the  fuel  coal  than  for  the 
commercial  coal  between  the  sjime  points."  And  further,  in  display  of  the 
easiness  with  which  this  can  be  accomplished  and  **  how  readily  the  commis- 
sion's order  lends  itself  to  manipulation  of  rates,"  they  say  that  they  have 
only  to  publish  a  nominal  delivery  point  beyond  the  real  delivery  point,  publish 
a  rate  to  that  point  which  they  do  not  intend  to  charge  and  call  their  actual 
rate  to  the  junction  point,  based  on  the  special  circumstances  and  conditions, 
a  "  division."  They  then  ask  if  "  the  commission  can  so  easily  Juggle  a  rate 
for  a  good  purpose,  will  not  Ingenious  traffic  agents  and  coal  operators  do  the 
same  for  their  own  perverse  ends?"  If  such  a  situation  artfully  produced  be 
used  as  a  device  for  giving  preferences  the  commission  might  be  able  to  find 
some  means  to  defeat  it.  At  present  we  must  regard  its  possibility  as  rele- 
vant as  exhibiting  a  misconception  of  the  commission's  purpose.  The  commis- 
sion has  not  said  what  the  rate  should  be,  nor  has  it  said,  as  we  have  seen,  that 
the  local  rate  to  the  junction  point  should  be  the  same  as  the  rate  beyond  that 
point.  The  commission  has  ordered  equality  and  struck  down  what  it  deemed 
to  be  preferential  charges,  even  though  they  were  made  under  formal  tariffs. 
If  there  may  be  legal  or  illegal  evasion  of  the  order,  we  may  wonder  at  the 
controversy.  If  the  difference  between  the  effect  of  the  order  and  what  the 
companies  can  do  or  want  to  do  be,  as  is  contended,  a  "question  of  words" — 
a  "question  of  the  nomenclature  to  be  used  in  tariffs" — the  order  of  the 
commission  may  still  be  valid.  Tariffs  are  but  forms  of  words,  and  certainly 
the  commission.  In  the  exercise  of  its  powers  to  administer  the  interstate  com- 
merce act.  can  look  beyond  the  forms  to  what  caused  them  and  what  they  are 
Intended  to  cause  and  do  cause. 

There  are  other  contentions  or  rather  phases  of  those  that  we  have  con- 
sidered and  which  seek  to  further  emphasize  the  strength  of  competition  as 
a  circumstance  or  condition  differentiating  the  traffic.  For  instance,  it  is 
urged  that  the  shipment  of  the  fuel  coal  to  a  particular  railroad  "  for  the  use 
of  that,  railroad "  makes  special  the  traffic.  And,  further,  that  "  a  railroad 
Is  not  a  person,"  but  Is  "  rather  in  the  nature  of  a  geographical  division  and 
extends  through  long  distances."  Pushing  the  argument  or  illustrations  fur- 
ther, it  is  urged  that  a  railroad  company  may  be  distinguished  from  the  phys- 
ical thing,  the  railroad  itself,  and  may  be  a  locality  where  a  commodity  is  used, 
like  "a  river,  a  county,  or  a  city,"  and  be  entitled  to  preferential  rates  to 
accommodate  competitive  conditions.  The  Import  Rate  case  (162  17.  S.,  197) 
is  invoked  as  analogous.  We  can  not  accept  the  likeness  nor  the  distinctions 
which  are  said  to  establish  it.  The  railroad  company  can  not  be  put  out  of 
view  as  a  favored  shipper,  and  we  see  many  differences  between  such  a  shipper 
receiving  coal  for  use  in  its  locomotives  and  a  nation  as  the  destination  of 
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goods  from  other  nations  for  distribution  throughout  its  expanse  on  through 
rates  from  points  of  origin. 

The  point  is  made  that  "  the  commission's  method  of  filing  fuel  coal  rates 
is  illegal  under  section  6  of  the  Interstate  commerce  act  and  under  the  Elkins 
Act,"  and  the  later  act  and  section  6  are  quoted  in  illustration.  The  rather 
vague  argument  which  is  urged  to  support  the  point  lands  in  the  proposition 
that  the  right  to  violate  the  law  as  to  preference  in  rates  is  Justified  by  the 
law  in  its  requirement  of  the  filing  of  schedules  of  rates.  However,  counsel 
say  that  "  it  all  goes  l>ack  to  the  same  principle  "  "  dealt  with  under  point  1." 
We  have  sufilciently  discussed  point  1. 

The  decree  of  the  Commerce  Court  is  reversed  and  the  case  remanded  with 
directions  to  dismiss  the  petition. 

True  copy. 

Test: 


Clerk  Supreme  Court,  United  States, 

Mr.  Simpson.  I  also  offer  in  evidence,  but  I  do  not  care  to  have  it 
even  printed  in  the  record,  the  record  in  the  circuit  court  of  appeals 
in  the  Marian  Coal  Co.  against  Peale,  having  taken  therefrom  the 
whole  of  the  evidence  that  was  objected  to  when  it  was  suggested 
before. 

The  matter  was  marked  "  U.  S.  S.  ZZ." 

Mr.  Simpson.  I  also  offer  in  evidence  a  certificate  from  the  District 
Court  of  the  United  States  for  the  Middle  District  of  Pennsylvania, 
.showing  all  the  cases  which  appeared  in  that  court  in  which  the 
Lehigh  Valley  Coal  Co.  or  Lehigh  Valley  Railroad  Co.  were  parties 
interested  during  the  time  Judge  Archbald  was  a  member  of  that 
court 

The  certificate  referred  to  is  as  follows : 

.  U.  S.  S.  Exhibit  BBB. 

In  the  District  Ck)urt  of  the  United  States  for  the  Middle  District  of 

Pennsylvania. 

I,  G.  C.  Scheuer,  cleric  of  the  above-named  court,  do  hereby  certify  that  the 
docket  entiies  in  the  cases  hereto  attached  are  the  only  cases  in  which  the 
Lehigh  Valley  Railroad  Co.  or  the  Lehigh  Valley  Coal  Co.  is  a  party,  which 
were  pending  during  the  term  of  Hon.  R.  W.  Archbald  as  judge  of  the  District 
Court  of  the  United  States  for  the  Middle  District  of  Pennsylvania. 

Witness  my  hand  and  the  seal  of  said  court  this  27th  day  of  November,  A.  D. 
1912. 

[SEAL.]  G.   C.   SOHEUER,   ClCTk, 

The  following  is  a  part  of  the  docket  entries : 
In  re  Bunnie  S.  Harris  v.  Lehigh  Valley  Coal  Co.    No.  9.    October  term,  1904. 

For  plaintiff :  Watson,  Diehl  &  Kemmerer,  Scranton,  Pa. 

For  defendant:  Woodward,  Darling  ft  Woodward,  Wilkes-Barre,  Pa. ;  Willard, 
Warren  &  Knapp.  Scranton,  Pa. 

September  15,  1904.  Praecipe  for  summons  in  assumpsit  and  plaintiff's  state- 
ment ;  summons  issued  returnable  first  Monday  of  October  next. 

September  22,  1904.  Summons  returned  served. 

September  28,  1904.  Praecipe  for  appearance  of  Woodward,  Darling  &  Wood- 
ward for  defendant. 

October  16,  1905.  Amendment  to  plaintiff*8  statement  (allowed). 

November  28,  1905.  Additions  and  amendments  to  plaintiff's  statement. 

March  5,  1906.  Continued  on  account  of  plaintiff's  sickness. 

October  16,  1906.  Continued  to  October  22,  1906. 
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March  4,  1907.  Jury  called  and  swom. 

March  18,  1907.  By  agreement  a  juror  is  within  drawn  and  the  case  is 
continued  to  February  term,  1908. 
Certified  from  the  record  this  27th  day  of  November,  1912. 
[SEAL.]  G.  O.  ScHKUicR,  Olerk, 

Per  S.  W.  HoiTOBD,  Deputy  Olerk, 

Now,  27th  March,  1908,  the  above  case  is  hereby  discontinued. 

Watsok,  Diehl  &  Watson, 

Attorneys  for.Plainiiff. 
J.  B.  WooDWABD,  for  Defendant, 

Certified  from  the  record  this  27th  day  of  November.  1912. 

fSEAi'.]  G.  C.  SOHEUER,  Olcrk, 

Per  S.  W.  HoFFOBD,  Deputy  Gierke 


In  the  Circuit  Court  of  the  United   States  for  the  Middle  District  of 

Pennsylvania. 

In  re  Robert  Smallcomb  v.  Lehigh  Valley  Railroad  Co.    No.  115.    October 

term,  1907. 

DOCKET  ENTRIES. 

October  9,  1907 :  Praecipe  for  summons  in  trespass  and  statement.  Summons 
issued  returnable  first  Monday  of  November  next. 

October  16,  1907 :  Summons  returned  served  and  filed. 

October  18,  1907:  Praecipe  for  appearance  of  Willard,  Warrmi  &  Knapp  for 
defendant. 

November  13,  1907 :  Plea,  "  Not  guilty." 

January  26,  1908:  Affidavit  of  E.  N.  Willard.  Order  of  court  allowing  the 
withdrawal  of  plea  of  "not  guilty'*  and  filing  plea  in  abatement.  Plea  In 
abatement. 

February  20,  1908 :  Depositions. 

February  28,  1908:  Jury  called  and  sworn.    (See  minutes.) 

March  11,  1908:  Jury  called  and  swom.     (See  minutes.) 

March  12,  1908 :  Juror  withdrawn  and  case  settled. 

April  14,  1908:  Order  of  court  directing  that  case  be  marked  discontinued. 
Discontinued. 

Certified  from  the  record  this  27th  day  of  November,  1912. 

[SEAL.]  6.  C.  SoHETTEB,  Olerk. 

Per  S.  W.  HoiTOBD,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  of 

Pennsylvania. 

In  re  Charles  D.  Keating  v.  Lehigh  Valley  Railroad  CJo.    No.  146.     October 

term,  1908. 

DOCKET  BNTBISS. 

July  11,  1908:  Praecipe  for  summons  in  trespass  and  statement.     Summons 
Issued  returnable  first  Monday  in  August  next. 

July  14, 1908 :  Summons  returned  served  and  filed. 

August  3,  1908 :  Praecipe  for  appearance  of  Willard,  Warren  &  Knapp,  Hsqs., 
for  defendants. 

August  14,  1908 :  Plea,  "  Not  guilty." 

September  30,  1908 :  Praecipe  for  appearance  of  M.  J.  Martin,  Bsq.,  for  plain- 
tifl". 

October  20,  1909:  Depositions  of  William  Simons  and  Walter  T.  Sullivan, 
taken  before  May  Thornton,  a  notary  public,  etc. 

October  22,  1909 :  Jury  called  and  swom. 

October  26,  1909 :  Verdict  for  defendant. 

Certified  from  the  record  this  27th  day  of  November,  1912. 

[SEAL.]  6.  0.  SOHEXJBR,  Olcrk, 

Per  S.  W.  HoppoBD,  Deputy  Olerk, 
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Mr.  Simpson.  I  also  offer  in  evidence  a  letter  from  Judge  Mack 
to  Mr.  Bruce,  dated  December  12,  1911,  and  the  reply  of  ifi.  Bruce 
to  Judge  Mack,  dated  December  15,  1911,  in  relation  to  the  Louis- 
ville &  Nashville  case,  and  the  reply  of  Judge  Mack  to  Mr.  Bruce, 
dated  December  22,  1911. 

Mr.  Manager  Sterling.  Those  letters  we  ask  to  have  read,  Mr. 
President. 

Mr.  Simpson.  Very  good,  sir.  Before  I  offer  any  others,  then,  I 
will  wait  until  they  are  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  OGO. 

United  States  Gommebce  Ooubt, 

Washington,  December  12,  1911. 
Helm  Bbuoe,  Esq., 

Lincoln  Bank  Building,  Louisville,  Ky, 

Dbab  Mb.  Bbuce  :  In  the  teBtimony  before  the  commission  in  the  New  Orleans- 
Mobile-Montgomery  case,  Mr.  (Dompton  stated  that  he  would  furnish  a  copy 
of  the  CkK)ley  adjustment  of  1886.  I  can  find  nothing  of  this  kind  In  the  files. 
If  you  can  secure  me  a  copy  of  the  Ogden  and  Cooley  reports,  I  should  be  greatly 
obliged  to  you. 

Very  truly,  yours,  Julian  W.  Mack. 

U.  S.  S.  Exhibit  DDD. 

Decembeb  15,  1911. 
Hon.  Julian  W.  Mack. 

Judge  of  the  United  States  Commerce  Court,  Washington,  D,  C. 

My  Dbab  Judoe  :  I  have  yours  of  the  12th  instant  referring  to  Mr.  Compton's 
testimony  before  the  conmiission  in  the  New  Orleans-Mobile-Montgomery  case, 
and  in  which  you  call  attention  to  the  fact  that  he  said  he  would  furnish  a 
copy  of  the  Cooley  adjustment  of  1886,  but  that  you  can  not  find  it. 

You  will  find  the  Ogden  and  CJooley  awards  set  forth  In  full  in  the  testimony 
in  the  present  case  before  the  examiner  of  the  circuit  court,  first  in  the  testi- 
mony of  T.  C.  Powell,  page  26,  beginning  at  line  20,  and  then  agaiu  in  the 
testimony  of  Mr.  C.  B.  Compton,  page  152,  line  1,  etc. 

But  thinking  it  possible,  as  there  are  five  judges  of  the  Commerce  Court,  that 
you  may  not  have  the  entire  record  before  you,  I  Inclose  you  a  copy  of  the 
two  awards. 

Yours,  very  truly,  Helm  Bruce. 


I'.  S.  S,  Exhibit  EEE.      . 

[The  Northwestern  Mutual  Life  Insurance  Co.,  M.  W.  &  R.  W.  Mack,  general  agents 
for  Hamilton  County,  Ohio.     Traction  Building,  Fifth  and  Walnut  Streets.] 

Cincinnati,   December  22,    1911. 
Helm  Bbuge,  Esq., 

Lincoln  Bank  Building,  Louisville,  Ky. 

Deab  Mb.  Bbuce:  Thanks  for  your  letter  and  the  inclosure.  It  has  been 
some  time  since  I  went  through  the  testimony  in  the  circuit  court,  and  when  I 
wrote  you  I  had  forgotten  that  this  material  was  there.  I  had  been  going 
again  through  the  testimony  before  the  commission  and  had  failed  to  find  it, 
and  had  therefore  made  the  request. 

Thanking  you  for  your  courtesy,  I  am,  very  truly,  yours, 

Julian  W.  Mack. 

Mr.  Simpson.  I  also  offer  iii  evidence,  sir,  a  letter  from  Mr.  Bruce 
to  Mr.  Worthington,  which  was  produced  before  the  Judiciary  Com- 

81525— S.  Doc.  1140, 62^,  vol  2 ^18 
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mittee  and  kindly  produced  by  the  managers  the  other  day  at  our 
request.    That  is  the  one  Judge  Clayton  handed  to  me  the  other  day. 

Mr.  Manager  Sterling.  We  object  to  this — a  letter  written  by  Mr. 
Bruce  to  Mr.  Worthington. 

Mr.  Worthington.  This  is  a  letter  that  Mr.  Bruce  wrote  to  me 
just  after  he  had  been  examined  as  a  witness  before  the  Judiciary 
Committee,  in  which  he  makes  some  statements  that  he  evidently 
wished  to  reach  the  committee  in  regard  to  this  correspondence  which 
he  had  with  Judge  Archbald.  I  turned  it  over  to  the  committee,  and 
it  remained  in  meir  possession  until  it  was  produced  here  at  our 
I'equest.  I  think  under  the  circumstances  the  Senate  ought  to  have 
the  benefit  of  Mr.  Bruce's  statement,  which  he  made  to  the  Judiciary 
Committee  at  the  time  in  explanation  of  this  transaction. 

The  PRBsmENT  pro  tempore.  Does  counsel  claim  that  it  is  admissi- 
ble under  the  rules  of  evidence? 

Mr.  Worthington.  I  could  hardly  say  it  is  strictly  admissible,  but 
I  think  under  the  rules  under  which  we  have  admitted  some  papers 
liere,  in  general  fairness  to  everybody  it  might  go  in. 

My  attention  is  called  to  the  fact  that  in  his  testimony  here  Mr. 
Bruce  was  asked  about  that  letter  and  he  said : 

I  think  the  facts  I  stated  in  that  letter  are  material,  if  I  may  be  permitted  to 
say  so,  to  this  matter  you  have  under  consideration,  because  it  states  the  atti- 
tude of  the  parties  upon  the  question  on  which  Judge  Archbald  wrote  to  me. 

So  it  was  referred  to  and  made  a  part  of  his  testimony  here. 

The  President  pro  tempore.  The  Chair  does  not  feel  at  liberty  to 
admit  a  document  if  it  is  not  regarded  as  legitimate  evidence.  Of 
course,  if  the  Senate  desires  to  receive  it,  it  is  in  its  power  so  to 
direct. 

Mr.  Manager  Webb.  Mr.  Bruce  has  been  on  the  witness  stand  since 
writing  the  letter,  and  he  could  have  been  interrogated  about  it  if  it 
was  desired  to  do  so. 

Mr.  Simpson.  Mr.  Webb  forgets  that  the  letter  was  mislaid  by 
Judge  Clayton  and  was  not  produced  until  next  morning.  It  was  no 
fault  of  Judge  Clayton,  and  I  am  not  making  any  complaint,  but  we 
did  not  have  it  here  when  we  wanted  it  for  that  purpose. 

Mr.  Manager  Cl-vyton.  In  reply  to  that  I  may  say  that  wlien  coun- 
t?el  asked  me  for  the  letter  I  produced  it  as  soon  as  possible.  Mr. 
Bnice  had  not  left  the  city.  It  is  a  matter  which  has  no  proper  rela- 
tion to  the  case,  anvway. 

Mr.  Simpson.  I  ^o  not  think  it  is  admissible  evidence  if  it  is  ob- 
jected to,  and  I  can  not  insist  on  it. 

The  President  pro  tempore.  The  Chair  would  have  no  right  to 
admit  it. 

Mr.  Simpson.  I  offer  in  evidence  the  opinion  of  the  Interstate  Com- 
merce Commission  in  the  L.  &  W.  R.  R.  Co.  case,  referred  to  by 
Judge  Archbald  while  upon  the  stand. 

The  President  pro  tempore.  Does  counsel  desire  to  have  it  read? 

Mr.  Simpson.  I  do  not  think  it  is  necessary  to  have  it  read  at  this 

time. 

The  President  pro  tempore.  It  will  be  incorporated  in  the  record 
without  being  read. 
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The  opinion  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  FFF. 

Before  tbe  Interstate  Commerce  Commission. 

New  Orleans  Board  of  Trade  (Ltd.)  v.  The  LouisviHe  &  Nashville  Railroad  Co. 
Nos.  1310,  1313,  and  1828.  Submitted  February  10,  1909.  Decided  November 
2G,  1909. 

Report  and  order  of  the  commission. 

1.  Defendant  advanced  its  rates  on  certain  classes  from  New  Orleans  to 
Mobile  and  Pensacola  to  make  the  sums  of  the  locals- equal  the  through  rates 
from  New  Orleans  to  Montgomery,  Selma,  and  Prattville,  via  Mobile  and  Pen- 
sacola: Held,  That  the  rates  resulting  from  said  advance  were  imjust  and 
unreasonable. 

2.  Former  rates  have  been  in  effect,  substantially  unchanged,  for  over  20 
years,  and  there  was  no  evidence  that  they  were  not  compensatory. 

3.  Neither  by  comparison  with  other  rates  nor  by  any  facts  appearing  are  the 
advanced  rates  shown  to  be  reasonable. 

4.  The  through  rates  from  New  Orleans  via  Mobile  and  Pensacola  to  Mont- 
gomery, Selma,  and  Prattville  on  certain  classes  held  to  be  unreasonable  and 
excessive  and  reduced  to  the  sum  of  the  local& 

John  A'  Smith,  for  complainant 

Ed.  Baxter,  W.  6.  Dearing,  and  Sloss  D.  Baxter,  for  defendant. 

Report  of  the  commission. 
Clements,  Commissioner: 

On  August  13,  1907,  the  defendant  advanced  its  rates  on  certain  classes  from 
New  Orleans,  La.,  to  Mobile,  Ala.,  and  Pensacola,  Fla.,  and  on  the  same  date 
a  revision  of  the  tariffs  of  said  defendant  became  effective,  which  resulted  in 
an  increase  of  rates  upon  certain  commodities  and  a  decrease  in  rates  upon 
certain  other  commodities  from  the  same  point  of  origin  to  the  same  destina- 
tions. 

The  complainant  attacks  the  advanced  rates  on  traffic  to  each  of  these  des- 
tinations in  separate  proceedings  as  unreasonable  and  unjust  in  and  of  them- 
selves, and  as  unduly  prejudicial  to  the  commercial  interests  of  the  city  of 
New  Orleans  and  its  merchants. 

The  complainant  also  attacks,  in  a  separate  proceeding,  the  through  rates  from 
New  Orleans  to  Montgomery,  Selma,  and  Prattville,  Ala.,  on  substantially  the 
same  grounds. 

The  defendant,  admitting  the  advance  in  its  rates  substantially  as  alleged^ 
denies  that  they  or  any  of  them  are  unreasonable  or  unjust. 

The  three  cases  are  interdependent  in  that  attack  upon  the  local  rates  from 
New  Orleans  to  Mobile  and  Pensacola,  respectively,  involves  the  through 
rates  from  New  Orleans  to  Montgomery,  Selma,  and  Prattville,  and  the  attack 
upon  the  said  through  rates  from  New  Orleans  to  these  Alabama  destinations 
involves  the  local  rates  from  New  Orleans  to  Mobile  and  Pensacola.  The  three 
cases  were  heard  together  and  will  be  disposed  of  In  a  single  report. 

The  advances  In  the  class  rates  to  Mobile  and  to  Pensacola,  respectively,  are 
as  follows: 

Local  rates, 

NEW  ORLEANS  TO  MOBILE. 


Class— 


1 

2 

89 
37 

2 

3 

38 
25 

13 

4 

31 
18 

13 

5 

27 
16 

12 

6 

16 
15 

1 

A 

12 
12 

B 

15 
15 

C 

lit 

D 

10 
10 

E 

20 
15 

5 

H 

18 
18 

F 

Aug.  13, 1907 

Prior  to  Aug.  13, 1907 

Advance 

50 

1  50 

2& 

1 

NEW  ORLEANS  TO  PENSACOLA 

• 

Aug.  13. 1907 

55 
55 

45 
45 

38 
35 

3 

31 
25 

27 

20 

7 

16 
16 

1 

18 
18 

18 
18 

15 

15 

13 
13 

25 
25 

25 
25 

30 

Prior  to  Aug.  13,  1907 

30 

Advance .           

/• 
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Freight  transported  over  defendant's  lines  from  New  Orleans  to  Montgomery, 
Siilma,  and  Pratt vllle,  and  adjacent  territory  basing  upon  these  points,  is 
routed  via  Mobile  or  Pensacola,  and  prior  to  August  13,  1907,  defendant's 
through  rates  from  New  Orleans  to  said  points,  in  certain  instances,  exceeded 
the  rum  of  the  locals  from  New  Orleans  to  Mobile  or  Pensacola  added  to  the 
local  rates  from  these  points  to  Montgomery,  Selma,  and  Prattyille. 

The  excess  of  the  through  rates  over  the  sums  of  the  locals  was  exactly 
identical  in  each  instance  with  the  advances  as  shown  by  the  above  tables, 
namely,  in  classes  2,  3,  4,  5,  6,  and  E.  to  Mobile,  and  in  classes  3,  4,  5,  and  6 
to  Pensacola. 

The  following  table  shows  the  difference  between  the  through  rates  and  the 
combinations  prior  to  said  advances: 

Table  of  rates. 

NEW  ORLEANS  TO  MONTGOMERY  AND  SELMA  VIA  MOBILE. 


Class- 

- 

I 

89 
100 

2 

79 

77 

3 

68 
55 

13 

4 

55 
42 

»|6 

1 

A 

B 

27 
35 

C 

20 
26J 

D 

16 

E 
44 

H 

35 
37 

F 

Through ..." 

47 
35 

36     24 
35     27 

32 

Combination 

22  '  39 

55 

Advance  J .-...-... ,              .....  J 

o 

13 

12 

1 

5 



1 

NEW  ORLEANS  TO  MONTGOMERY  AND  SBLMA  VIA  PENSACOLA. 


Throngh *. 

Combination 

'  m 

105 

• 

1 

79 

85 

68 
65 

55 
49 

47 
40 

36 
35 

24  !  27 
33     38 

20 
29 

16 
25 

44 

40 

35 
44 

32 
54 

Advano^r 

3 

0 

7 

1 

„,     ..,| 

i 

1       1    '    i       ; 

NEW  ORLEANS  TO  PRATTYILLE  VIA  MOBILE. 


Through 

Combination 

101 

1 
1  89 

|S7 

2 

76 
63 

13 

63 
50 

13 

55 
43 

12 

44 
43 

1 

29 
32 

32 
40 

25 
31i 

21 
27 

49 
44 

5 

40 
42 

42 
66 

Advance 

NEW  ORLEANS  TO  PRATTVILLE  VIA  PENSACOLA. 


Effective  Aug.  13, 1907 

117 
117 

95 
95 

76 
73 

3 

• 

63 
57 

6 

55 

48 

7 

44 

43 

1 

38 

38 

43 
43 

34 
34 

30 
30 

54 

54 

49 
49 

70 

Prior  to  Aug.  13. 1907 

70 

AdvanpB 

1 

The  effect  of  tlie  advance  was  to  equalize  the  sum  of  the  locals  with  the 
through  rates  from  New^  Orleans  to  Montgomery,  Selma,  and  Prattville,  but  the 
through  rates  from  New  Orleans  to  Montgomery,  Selma,  and  Prattville  were  not 
changed,  nor  were  the  local  rutes  from  Mobile  and  Pensacola  to  Montgomery, 
Selma,  and  Prattville  disturbed. 

Prior  to  August  13,  1907,  shippers,  in  order  to  get  the  benefit  of  the  lower 
combination,  sometimes  shlpi)ed  locally  to  Mobile  and  then  reshlpped  to  Mont- 
gomery, Selma,  and  Prattville, 

The  defendant  concedes  that  one  of  the  objects  of  the  advance  was  to^keep 
the  locals  from  being  used  to  cut  the  through  rate,  and  the  evidence  corrobo- 
rates this  position,  and  It  Is  obvious  that  this  was  the  underlying  reason  for  the 
advance. 

Transportation  between  New  Orleans.  Mobile,  and  Pensacola  was  conducted 
wholly  by  water  carriers  until  about  1871,  when  carriage  by  rail  was  Inaugu- 
rated, and  shortly  thereafter  the  defendant  acquired  the  railroad  which  had 
been  built  from  New  Orleans  to  Mobile  and  Pensacola,  and  has  operated  the 
same  continuously  to  the  present  time  as  a  part  of  Its  system. 
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The  earliest  rail  class  rates  applying  via  this  route,  as  shown  by  this  record, 
were  established  in  1887,  and  they  remained  substantially  unchanged  until  the 
said  advance  of  August  13,  1907.  Comparison  of  water  rates  issued  by  the 
Mobile  &  Gulf  Stejimship  Co..  effective  in  11K)7.  and  the  rail  rates  prior  to  the 
said  advance,  from  New  Orleans  to  Mobile,  is  shown  as  follows: 


Class— 

Rail  rates 

1 

50 
44 

2 

37 
33 

3 

25 
31 

4 

18 
27 

5 

15 
23 

6 

15 
12 

A 

12 
10 

B 

15 
12 

C 
13 

D 

10 
8 

B 

15 
16 

n 

18 
14 

F 
26 

Water  rates 

10 

In  the  competition  between  the  rail  and  water  lines  the  tariffs  shgw  the  rail 
rates  ranged  generally  higher  than  the  water  rates,  except  In  the  third,  fourth, 
and  fifth  classes,  under  which  classes  the  bulk  of  the  freight  carried  between 
these  two  cities  would  move.  There  was  some  testimony  to  the  effect  that 
formerly  the  rail  rates  were  not  maintained  as  published  when  competition 
was  severe  with  the  water  lines,  neither  is  it  certain  that  the  rates  announced 
by  the  water  lines  were  maintained.  At  all  events,  water  transportation 
gradually  declined,  and^at  the  date  of  the  hearing  carriage  by  water  was  very 
infrequent  and  cut  but  little  figure  as  a  competitor  with  the  defendant.  Some 
of  the  reasons  for  the  decline  and  practical  disappearance  of  water  transpor- 
tation, as  disclosed  by  the  testimony  in  this  case,  in  addition  to  the  results  of 
the  competition  with  defendant,  are  the  slower  service  of  the  water  lines,  the 
labor  troubles  in  connection  with  loading  and  unloading  the  vessels.  Incon- 
venient loading  and  unloading  places  for  shippers  as  compared  with  centrally 
located  freight  stations  and  branch  railroads  to  warehouses,  and  the  want 
of  proper  docking  facilities. 

The  advances  shown  from  New  Orleans  to  Mobile  of  2  cents  on  the  secon<J 
class,  13  on  the  third,  13  on  the  fourth,  12  on  the  fifth,  1  on  the  sixth,  and  5  on 
class  E  were  severely  felt  by  certain  shippers  In  New  Orleans  shipping  to 
Mobile  and  adjacent  territory,  and  especially  those  engaged  in  Jobbing  cannecl 
goods,  lard,  fiour,  coffee,  oil,  crackers,  pickles,  vinegar,  beans,  etc.  New  Orleans 
is  an  important  distributing  market  for  canned  beans,  handling,  perhaps,  from 
400  to  500  carloads  per  year,  and  the  increase  in  the  rate  on  this  article  la 
extremely  burdensome,  if  not  practically  prohibitory  of  shipping  into  New 
Orleans  and  out  to  Mobile. 

The  rate  on  paper  was  advanced  from  18  to  31  cents,  and  that  on  stovepipe* 
tinware,  tubs,  and  galvanissed-iron  tubes  from  18  to  31  cents,  and  it  was  shown 
that  the  manufacturers  would  have  to  absorb  this  advance.  It  was  also  shown 
that  the  advance  of  the  rates  on  furniture,  iron  beds,  etc.,  practically  closed 
out  the  business  with  Mobile,  ns  better  rates  were  made  from  other  manufac<> 
turing  points,  such  as  Atlanta,  High  Point,  and  Winston  Salem,  N.  0. 

The  rates  on  bags,  burlaps,  gunny,  and  jute  were  advanced,  less  than  carload 
lots,  from  15  to  27  cents,  and  this  was  vigorously  opposed.  Strong  protest  on 
account  of  alleged  discrimination  against  New  Orleans  was  made  with  reference 
to  cotton  goods,  it  being  asserted  that  other  manufacturing  points  are  giv^ 
more  favorable  rates.    Some  of  the  rates  or.  cotton  goods  are  as  follows : 

New  Orleans  to  Montgomery,  321  miles,  55  cents;  Montgomery  to  New  Or- 
leans, 38  cents;  New  Orleans  to  Mobile,  141  jniles,  31. cents;  Mobile  to  New 
Orleans,  18  cents ;  from  Virginia  and  North  and  South  Carolina  points  to  Mont- 
gomery the  rate  is  43  and  46  cents;  Augusta  to  Montgomery,  346  miles,  35  cents; 
Augusta  to  Mobile,  536  miles,  40  cents;  New  York  to  Montgomery,  69  cents; 
Boston  to  Montgomery,  69  cents;  New  York  to  Mobile,  via  water,  40  cents; 
Boston  to  Mobile,  via  water,  40  cents;  New  York  to  New  Orleans,  via  water, 
40  cents ;  New  Orleans  to  New  York,  via  water,  30  cents. 

In  many  other  instances  on  both  class  and  commodity  rates  the  advances 
caused  serious  interference  with  business  and  have  produced  loud  protests  on 
the  part  of  the  merchants  shipping  from  New  Orleans  to  Mobile  and  points 
basing  thereon. 

The  advance  of  the  rates  from  New  Orleans  to  Pensacola  was  as  follows : 

Three  cents  in  the  third  class,  6  cents  in  the  fourth,  7  cents  in  the  fifth,  and 
1  cent  in  the  sixth  class.    This  advance  was  not  as  heavy  or  as  injurious  to  the 
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merchants  In  New  Orleans  In  their  trade  with  Pensacola  as  the  advance  to  Mo- 
bile, but  they  strongly  protested  against  it,  and  It  was  shown  that,  propor- 
tionately, like  conditions  resulted  from  said  advance  as  were  produced  by  the 
Increase  in  the  rates  to  Mobile. 

The  rates  from  New  Orleans  to  Mobile  and  Pensacola  have  been  in  eflfect 
substantially  unchanged  for  over  20  years,  and  there  was  no  evidence  that 
they  were  not  compensatory.  They  exceed  the  rates  from  New  Orleans  to 
other  water  transportation  points,  e.  g.,  Natchez,  Vicksburg,  Greenville,  and 
Memphis^  where  the  distances  are  much  greater.  They  also  exceed  the  rates 
from  Nashville,  Memphis,  Cincinnati,  and  Louisville  to  points  where  the  dis> 
tances  are  approximately  the  same.  The  rates  between  New  Orleans  and  Mo- 
tile and  New  Orleans  and  Pensacola  In  both  directions  were  Identical  until 
this  advance  occurred,  which  has  disturbed  the  relation  of  rates  between  points 
where  geographical  and  commercial  conditions  would  seem  to  demand  that 
they  be  put  on  an  equality  not  only  with  respect  to  the  trade  and  commerce 
-with  each  other,  but  also  with  respect  to  the  outbound  rates  to  the  southeastern 
territory.  Between  other  cities,  e.  g..  New  Orleans  and  Memphis,  New  Orleans 
and  Greenville,  New  Orleans  and  Natchez,  New  Orleans  and  Vicksburg,  the  rates 
«ire  the  same  In  both  directions. 

With  respect  to  the  through  rates  from  New  Orleans  to  Montgomery,  Selma, 
and  Prattvllle,  and  to  the  southeastern  territory,  it  was  shown  that  the  mer- 
tjhants  of  New  Orleans  have  heretofore  made  Ineffectual  efforts  to  secure  better 
rates  to  this  territory,  as  higher  rates  were  In  effect  frpm  New  Orleans  to  this 
territory  than  existed  from  distributing  centers  at  greater  distances  west  and 
north  of  said  territory,  the  situation  being  such  that  New  Orleans  was  cut  off 
from  the  trade  of  this  section  as  to  many  products  and  greatly  restricted  and 
burdened  as  to  many  others  on  account  of  the  high  rates  of  transjwrtatlon. 

The  manufacturers  and  shippers  of  oil,  paper,  stovepipe,  tinware,  galvanized 
tube,  furniture,  soap,  window  glass,  paints,  hardware,  and  other  articles  of  like 
!klnd  In  daily  use  testified  that  they  were  unable  to  trade  In  the  Montgomery  and 
ISelma  territory  on  account  of  the  high  rates,  and  that  upon  former  occasions 
^ey  had  made  special  efforts  to  build  up  a  trade  with  cities  located  in  this 
territory  and  points  basing  thereon,  but  In  every  Instance  they  were  compelled 
to  abandon  the  fight  on  account  of  better  freight  rate  concessions  from  other 
markets,  though  at  greater  distances. 

With  respect  to  practically  all  of  the  commodities  above  enumerated,  schedules 
of  .comparative  rates  and  distances  were  filed  corroborating  complainant's  con- 
tention. 

The  rates  from  New  Orleans  to  Montgomery,  Selma,  and  Prattvllle  are  higher 
In  all  the  classes  than  the  rates  from  other  points  typical  of  the  situation  in  the 
southeast  to  Montgomery,  Selma,  and  Prattvllle,  where  the  distances  are  greater, 
•e.  g.,  Brunswick,  Ga. ;  Savannah,  Ga. ;  Charleston,  S.  C. ;  Wilmington,  N.  C. : 
and  Nashville,  Tenn.  From  New  Orleans  to  certain  stations  just  outside  of 
Montgomery,  on  the  Mobile  &  Ohio  Railroad,  the  rates  are  less  than  the  rates 
to  Montgomery,  and  from  some  of  the  Virginia  cities  to  Montgomery  and  Selma 
the  rates  are  less  than  from  New  Orleans  to  Montgomery  and  Selma,  though 
more  than  twice  the  distance.  The  rates  from  North  Atlantic  ports  to  points  In 
southeastern  territory  basing  on  Montgomery  are  more  favored  when  length  of 
haul  and  the  number  of  lines  over  which  the  traffic  must  be  transported  are 
taken  Into  consideration,  and  the  rate  In  cents  per  ton  per  mile  on  the  average 
of  the  first  six  classes  Is  much  greater  from  New  Orleans  to  Montgomery,  Selma. 
«nd  Prattvllle  than  they  are  from  Memphis,  St.  Louis,  and  Louisville  to  said 
points. 

The  Cooley  arbitration  of  1886  has  been  strongly  urged  by  defendant  as  a 
reason  for  the  nonreductlon  of  the  present  adTanced  rates.  This  arbitration 
established  a  relation  of  rates  as  between  the  several  Ohio  and  Mississippi  River 
crossings,  applying  upon  products  from  the  territory  north  and  west  of  those 
riverfl  destined  to  southern  and  southeastern  territory,  by  fixing  a  basis  for  mak- 
ing rates  from  these  several  basing  points  to  the  southeastern  territory  with  the 
-object  of  maintaining  an  equitable  relation  and  equality  of  the  basing  rate  as 
"between  said  points  on  goods  transported  to  southeastern  territory,  but  we 
do  not  understand  that  this  arbitration  undertook  to  fix  the  actual  rates  for  car- 
riage from  the  several  basing  points  to  destinations  in  this  territory.  However, 
If  such  were  the  case,  the  building  of  new  railroads,  competition,  and  other 
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causes  have  forced  many  departures  from  the  adjustment  and  the  rates  made 
under  It,  imtil  it  has  become  materially  altered,  and  it  is  inevitable  and  proper 
that  it  should  yield  to  meet  new  and  changed  conditions. 

It  was  stated  by  the  principal  witness  for  the  defendant  that  between  points 
on  its  line  where  the  through  rate  exceeded  the  combination  of  rates  from  point 
of  origin  to  a  competitive  point  and  from  said  competitive  point  to  destination, 
that  shippers  were  given  the  benefit  of  the  combination  rate,  and  this  provision 
appeared  in  special  circulars  and  was  very  generally  observed  as  a  rule  for  the 
adjustment  of  freight  rates;  and  such  having  been  formerly  the  custom  of  the 
defendant,  it  would  seem  now  to  work  no  especial  hardship  upon  it  to  reduce 
rates  to  the  basis  of  the  former  combination. 

Upon  full  hearing  and  consideration  of  all  the  facts,  circumstances,  and  con- 
ditions appearing,  it  is  the  opinion  of  the  commission  that  the  advance  in  these 
rates  upon  classes  2,  3,  4,  5,  6,  and  E,  from  New  Orleans  to  Mobile,  and  upon 
classes  8,  4,  5,  and  6,  from  New  Orleans  to  Pensacola,  effective  August  13,  1907, 
was  not  justified,  and  that  the  increased  rates  resulting  therefrom  are  unjust 
and  unreasonable  to  the  extent  that  they  exceed  the  former  rates  in  effect  im- 
mediately prior  to  August  13,  1907,  on  the  said  classes. 

The  commission  is  also  of  the  opinion  that  the  through  rates  heretofore 
stated,  in  effect  from  New  Orleans  to  Montgomery,  Selma,  and  Prattsville,  on 
traffic  moving  through  Mobile  to  said  destinations,  are  unreasonable  and  unjust 
as  applied  to  said  classes  to  the  extent  that  said  through  rates  exceed  the  com- 
bination of  locals  from  New  Orleaps  to  Mobile  and  from  Mobile  to  sjiid  destina- 
tions, immediately  prior  to  August  13,  1907,  viz:  Class  2,  2  cents;  class  3,  13 
cents ;  class  4,  13  cents ;  class  5,  12  cents ;  class  6,  1  cent ;  and  class  E,  5  cents ; 
also  that  the  through  rates  from  New  Orleans  to  Montgomery,  Selma,  and 
Prattville,  on  traffic  moving  through  Pensacola  and  thence  to  said  destinations, 
are  unjust  and  unreasonable  to  the  extent  that  they  exceed  the  amounts  of  the 
combination  of  locals  from  New  Orleans  to  Pensacola  and  from  Pensacola  to 
said  destinations,  respectively,  which  were  in  effect  immediately  prior  to 
August  13,  1907,  viz:  Class  3,  3  cents;  class  4,  6  cents;  class  5,  7  cents;  and 
class  6,  1  cent. 

It  is  our  conclusion,  therefore,  that  the  rates  on  classes  2,  3,  4,  5,  6,  and  E 
from  New  Orleans  to  Mobile  should  not  exceed  the  following  sums:  Second  class, 
87  cents ;  third  class,  25  cents ;  fourth  class,  18  cents ;  fifth  class,  15  cents ;  sixth 
class,  15  cents;  class  E,  15  cents;  that  the  rates  on  classes  3,  4,  5,  and  G  from 
New  Orleans  to  Pensacola  should  not  exceed  the  following  amounts:  Class  3, 
35  cents;  class  4,  25  cents;  class  5,  20  cents;  class  6,  15  cents;  that  the  rates 
on  classes  2,  3,  4<  5,  6,  and  B  from  New  Orleans  via  Mobile  to  Montgomery  and 
Selma  should  not  exceed  the  following  amounts:  Second  class,  77  cents;  third 
class,  55  cents ;  fourth  class,  42  cents ;  fifth  class,  35  cents ;  sixth  class,  35  cents ; 
class  E,  30  cents;  and  from  New  Orleans  via  Mobile  to  Prattville  should  not 
exceed  the  following  amounts:  Class  2.  87  cents;  class  3,  63  cents;  class  4,  50 
cents;  class  5,  43  cents;  class  6,  43  cents;  and  class  E,  44  cents;  and  that  the 
rate  from  New  Orleans  via  Pensacola  to  Montgomery  and  Selma  should  not  ex- 
ceed the  following  amounts:  Class  3,  65  cents:  class  4,  49  cents;  class  5,  40 
eents;  and  class  6,  35  cents;  and  that  the  rates  from  New  Orleans  via  Pensacola 
to  Prattville  should  not  exceed  the  following  amounts:  Class  3,  73  cents;  class 
4,  57  cents;  class  5,  48  cents;  and  class  6,  43  cents. 

In  regard  to  the  commodity  rates  attacked  in  these  proceedings  certain  ad- 
justments and  changes  have  been  made  therein  by  the  defendant  since  the  insti- 
tution thereof  with  the  view  of  correcting  inequalities  or  excessive  charges 
found  to  existv  which  adjustments  and  changes  are  admitted  to  have  removed 
the  cause  of  complaint  to  some  extent.  It  Is  impracticable  in  the  present  state 
of  the  record  to  determine  satisfactorily  what  other  changes,  if  any,  respecting 
commodity  rates  should  be  made.  These  cases  will  be  retained  therefore  for 
such  further  investigation  and  consideration  of  commodity  rates  involved  as  the 
facts  and  circumstances  may  seem  to  require. 

An  order  will  be  entered  In  accordance  with  the  foregoing  conclusions. 

Order. 

At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at  its 
office  in  Washington,  D.  C.  on  the  26th  day  of  November.  A.  D.  1909. 
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Present:    Martin  A  Knapp,  Judson  G.  Clements,  Charles  A.  Pronty,  Francis 
M.  Cockrell,  Franklin  K.  Lane,  Edgar  E.  Clark,  James  S.  Harlan,  commis- 
sioners. 
No.   1310.  New   Orleans   Board  of  Trade    (Ltd.)    v.    Ix)uisville   &   Nashville 

Railroad  Company.    No.  1313.  Same  v.  Same.    No.  1328.  Same  v.  Same. 

These  cases  being  at  issue  upon  complaints  and  answers  on  file,  and  having 
been  duly  heard  and  submitted  by  the  parties/ and  full  Investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  commission  being  of  the 
opinion  that  the  advance  in  these  rates  upon  classes  2,  3,  "4,  6,  6,  and  E  from 
New  Orleans  to  Mobile,  and  upon  classes  3,  4,  5,  and  6  from  New  Orleans  to 
Pensacola,  effective  August  13,  1907,  was  not  justified,  and  that  the  increased 
rates  resulting  therefrom  are  unjust  and  unreasonable  to  the  extent  that  they 
exceed  the  former  rates,  in  effect  Immediately  prior  to  August  13,  1907,  on  the 
said  classes,  and  that  the  through  rates  in  effect  from  New  Orleans  to  Mont- 
gomery, Selma,  and  Prattville  on  traflSc  moving  through  Mobile  to  said  desti- 
nations are  unreasonable  and  unjust  as  applied  to  said  classes  to  the  extent 
that  said  through  rates  exceed  the  combination  of  locals  from  New  Orleans 
to  Mobile  and  from  Mobile  to  said  destinations,  immediately  prior  to  August 
ld»  1907,  viz,  class  2,  2  cents;  class  3,  13  cents;  class  4,  13  c^its;  class  6, 
12  cents;  class  6,  1  cent;  and  class  E,  5  cents;  and  also  that  the  through 
rates  from  New  Orleans  to  Montgomery,  Selma.  and  Prattville  on  traffic  mov- 
ing through  Pensncola  and  thence  to  said  destinations  are  unjust  and  unrea- 
sonable to  the  extent  that  they  exceed  the  amounts  of  the  combination  of 
locals  from  New  Orleans  to  Pensacola  and  from  Pensacola  to  said  destina- 
tions, respectively,  which  were  in  effect  immediately  prior  to  August  13.  1907, 
viz,  class  3,  3  cents;  class  4,  6  cents;  class  5,  7  cents;  and  class  6,  1  cent; 
and  having  made  and  filed  a  report  containing  its  findings  of  fact  and  conclu- 
sions thereon,  which  said  report  is  made  a  part  hereof. 

It  is  ordered  that  the  Louisville  &  Nashville  Railroad  Co.,  defendant  in  the 
above-named  cases,  be,  and  it  is  hereby,  notified  and  required  to  cease  and 
desist  on  or  before  the  1st  day  of  February,  1910,  and  for  a  period  of  not  less 
than  two  years  thereafter,  abstain  from  charging,  demanding,  collecting,  or 
receiving  for  the  transportation  of  trafiSc  from  New  Orleans,  La.,  to  Mobile, 
Ala.,  rates  and  charges  in  excess  of  the  following  amounts:  Class  2,  37  cents; 
class  8»  25  cents;  class  4,  18  cents;  class  6,  16  cents;  class  6,  16  cents;  class  E» 
15  cents;  and  from  New  Orleans,  La.,  to  Pensacola,  Fla.,  rates  and  charges  in 
excess  of  the  following  amounts:  Class  3,  35  cents;  class  4,  25  cents;  class  5, 
20  cents;  class  6,  15  cents;  and  from  New  Orleans,  La.,  via  Mobile,  to  Mont- 
gomery and  Selma,  Ala.,  rates  and  charges  in  excess  of  the  following  amounts: 
Class  2,  77  cents;  class  3,  55  cents;  class  4,  42  cents;  class  5,  35  cents;  class  6, 
35  cents;  and^ class  E,  39  cents;  and  from  New  Orleans,  La.,  via  Mobile,  to 
Prattville,  Ala.,  rates  and  charges  in  excess  of  the  following  amounts :  Class  2, 
87  cents;  class  3,  63  cents;  class  4,  50  cents;  class  5,  43  cents;  class  6,  43  cents; 
and  class  E.  44  cents;  and  from  New  Orleans,  La.,  via  Pensacola,  to  Montgom- 
ery and  Selma,  Ala.,  rates  and  charges  in  excess  of  the  following  amounts: 
Class  3,  65  cents;  class  4,  49  cents;  class  5,  40  cents;  and  class  6,  35  cents*; 
and  from  New  Orleans,  La.,  via  Pensacola,  to  Prattville,  Ala.,  rates  and  charges 
in  excess  of  the  following  amounts:  Class  3,  73  cents;  class  4,  57  cents;  class  5, 
48  cents;  and  class  6,  43  centa 

It  is  further  ordered  that  these  cases  be  retained  for  such  further  investiga- 
tion and  consideration  of  the  commodity  rates  Involved  herein  as  the  facts  and 
circumstances  may  seem  to  require. 

I,  Edward  A.  Moseley,  secretary  of  the  Interstate  Commerce  Commission,  do 
hereby  certify  that  the  papers  hereto  attached  and  entitled  "Report  and  order 
of  the  commission,"  are  true  copies  of  the  originals  now  on  file  in  the  oflice  of 
this  commission. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  affixed  the 
seal  of  the  commission  this  31st  day  of  December,  1909. 

B.  A.  Moseley.  8eoretary. 
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Complainant's  Exhibit  H. 


MOBILE. 


Statement  shotoing  ooinp<Mrison  'between  the  rail  class  rates  from  New  Orleans^ 
La,,  to  MobUey  Ala.,  with  the  rail  class  rates  for  similar  or  less  distances 
charged  by  other  railroads  between  other  principal  southern  points. 


New  Ozieans,  La.,  to  Mobile,  Ala 

Petersburg,  Va.,  to  Raleigh,  N.  C 

Danville,  Va.,  to  Charlotte,  N.  C 

Gary,  N.  C,  to  Monroe,  N.  C 

Wadesboro,  N.  C.  to  WOmfngton,  N.C. 
Wilmington,  N.  C.,  to  Cheraw,  8.  C. . . 

Durham,  N.  C.,  to  Cameron,  N.  C 

Maoon,  Ga.,  to  Augusta,  Qa 

Atlanta,  Oa.,  to  Chattanooga,  Tenn 

Atlanta,  Oa.,  to  HawklnsvUle,  Ga 

Birmingham,  Ala.,  to  York,  Ala 

MemphiB,  Teon.,  to  West  Point,  Miss . . 

Gadsden,  Ala.,  to  Tuscaloosa,  Ala. 

Montgomery,  Ala.,  to  Dothan.  Ala 

Nashville,  Tenn.,  to  Humboldt,  Tenn. 

Memphis,  Tenn.,  to  Paris,  Tenn 

Jackson,  Tenn.,  to  Cairo,  111 

Raleigh, N.C, to Wihnington,N.C.  .. 
Greenville,  Miss.,  to  \>  est  Point,  Miss. . 

West  Pt.,  Miss.,  to  Elizabeth,  Miss 

Vicksburg.  Miss.,  to  Hattiesburg,  Miss. 

Meridian,  Mlss»  to  Tupelo,  Miss 

Charleston,  8.  C;.,  to  Georgetown,  8.  C... 
Birmini^uun,  Ala^  to  Columbus,  Miss . . 
Brunswick,  Qa.,  to  St.  Augustine,  Fla. . 

Chattanooga,  Tenn..  to  Atlanta,  Ga 

Hontgomery,  Ala.,  u>  Amertous,  Ga. . . . 
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14 

31 

34 

90 

47 

41 

36 

33 

26 

20 

18 

20 

17 

.15 

26 

28 

123 

•66 

56 

51 

46 

30 

30 

26 

28 

10 

194 

31 

41 

130 

68 

58 

50 

39 

31 

23 

22 

22 

20 

17 

38 

41 

138 

52 

45 

41 

32 

25 

20 

20 

21 

12 

11 

27 

31 

141 

75 

63 

50 

44 

84 

29 

27 

25 

14 

13 

35 

41 

F 


25 
42 
46 
34 
32 
37 
32 
24 
26 
24 
25 
32 
34 
34 
44 
42 
37 
37 
32 
38 
36 
43 
32 
30 
80 
24 
28 
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Statement  showing  con^^arison  between  the  rail  class  rates  from  New  Orleans, 
La,,  to  Pensacola,  Fla,,  with  the  rail  class  rates  for  similar  or  less  distances 
charged  by  other  railroads  between  other  principal  southern  points. 


New  Orleans,  La.,  to  Pensaoola,  Fla. 

Lvnchburg,  Va.,  to  Bristol.  Va 

Alexandria,  Va.,  to  Danville,  Va 

Norfolk,  Va.,  to  Danville,  Va 

Norfolk,  Va.,  to  Aberdeen,  N.C 

Richmond,  va.,  to  Pembroke.  N.  C... 

Henrietta,  M.  C^ to  Ralei^, N.C 

Gary,  N.  C.,  to  Henrietta,  N.  C 

Linoo]nton,N.  C.to  Wilmington.N.  C. 
Chattanooga,  Tenn^  to  Bristol,  Tenn. . 
Savannah,  Ga.,  to  Wilmington,  N.  C... 
Nashville,  Tenn.,  to  KnoxviUe.  Tenn. . 
Columbus,  Ga.,  to  Hawkinsvilie,  Ga. . . 

Columbus,  Ga.,  to  Helena.  Ga 

Savannah,  Ga.,  to  Bainbridge,  Ga 

Savannah,  Ga.,  to  Wllmingion,  N.  C... 
Knoxville,  Tenn.,  to  Birmmgham,  Ala. 
Chattanooga,  Tenn.,  to  Bristol,  Tenn.. 

Mobfle,  Ala.,  to  York,  Ala 

Birmingham,  Ala.,  to  Ozark,  Ala 

Birmingham,  Ala.,  to  Dothan.  Ala 

Naahylfie  Tenn.,  to  Cartersville,  Ga 


246 
204 
232 
207 
247 
248 
246 
237 
219 
242 
266 
216 
207 
234 
237 
2M 
254 
242 
213 
187 
215 
241 


Classes— 


1 

55 

2 

3 

4 
31 

5 
26 

6 
16 

A 

18 

B 

18 

C 
15 

D 
13 

E 
25 

H 
25 

45 

38 

84 

79 

64 

52 

43 

40 

24 

34 

28 

27 

45 

55 

58 

48 

38 

27 

24 

18 

18 

28 

17 

15 

24 

27 

60 

50 

41 

29 

22 

18 

18 

21 

19 

15 

22 

29 

68 

58 

48 

38 

33 

25 

18 

24 

23 

20 

33 

38 

80 

70 

60 

50 

40 

32 

22 

28 

25 

22 

41 

47 

65 

55 

45 

36 

32 

25 

19 

24 

22 

19 

32 

36 

65 

55 

46 

36 

32 

25 

19 

24 

21 

18 

32 

36 

64 

54 

45 

35 

31 

24 

18 

28 

20 

17 

31 

35 

71 

61 

58 

39 

84 

27 

23 

26 

18 

18 

34 

45 

66 

53 

48 

34 

28 

20 

20 

20 

19 

18 

30 

26 

70 

60 

54 

44 

37 

27 

18 

24 

21 

17 

32 

37 

67 

59 

52 

43 

33 

27 

24 

23 

12 

11 

31 

36 

78 

65 

58 

45 

36 

30 

30 

26 

•14 

13 

36 

45 

66 

59 

51 

43 

35 

29 

20 

25 

15 

14 

35 

43 

65 

5S 

48 

34 

28 

20 

20 

20 

19 

18 

30 

26 

63 

54 

45 

36 

30 

2« 

20 

23 

17 

13 

29 

21 

71 

61 

53 

39 

34 

27 

23 

26 

18 

18 

34 

45 

79 

60 

58 

45 

42 

31 

20 

23 

18 

15 

39 

22 

91 

80 

71 

56 

46 

39 

33 

34 

24 

20 

46 

48 

94 

81 

77  1  61 

52 

42 

33 

34 

24 

20 

524 

51 

66 

59 

54 

143 

35 

29 

20 

25 

19 

15 

33 

35 

30 
55 
84 
37 
40 
50 
44 
42 
40 
86 
29 
24 
24 
29 
33 
29 
26 
36 
44 
41 
31 
30 
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Statement  showing  comparison  hettceen  the  raU  class  rates  from  New  Orleans, 

La.f  to  Pensacolat  Fla.t  etc. — Continued. 


Classes. 

Dis- 
tance. 

I 

1 
75 

2 
65 

3 
54 

4 
43 

5 
36 

6 
26 

A 

24 

B 
27 

C 
20 

D 
16 

E 
35 

F 
35 

H 

Memphis,  Tenn.,  to  BJrmlnEham,  Ala . 
Memphis,  Temi.,  to  Huntsyille,  Ala. . . 

251 

^2 

213 

54 

50 

30 

31 

25 

2U 

17 

22 

19 

15 

26 

31 

80 

Covinjrton,  Ky.,  to  Middlesboro.  Ky  . 
FranKiort,  Ky.,  to  Clarksville,  Temi. . . 

228  ;  66 

57 

50 

45 

40 

37 

37     34 

23 

18 

37 

37 

46 

242     53 

48 

39 

31 

25 

25 

25     23 

18 

174 

20 

28 

34 

Louisville,  Ky.,  to  Humboldt,  Temi. . . 

229 

78 

67 

57 

46 

33 

29 

27 

31 

24 

18 

26 

34 

48 

Newport,  Ky.,  to  Central  City,  Ky  . . . . 
Nashville,  Temi.,  to  Birmingham,  Ala. 
Meridian,  Miss.,  to  OreenvHIe,  Miss 

235 

78 

67 

58 

52 

46 

43 

43 

43 

27 

21 

43 

43 

54 

207 

63 

54 

45 

36 

30 

22 

20 

28 

17 

13 

29 

25 

26 

223 

80 

73 

63 

53 

44 

39 

28 

32 

30 

23 

27 

50 

40 

Union  City,  Tenn.,  to  Columbus,  Miss. 

Jackson,  Tenn.,  to  Meridian,  Miss 

Union  City,  Tenn .,  to  Aberdeen,  Miss . . 

242 

80 

68 

58 

40 

42 

36 

38 

40 

30 

24 

39 

54 

60 

251 

81 

68 

59 

49 

42 

37 

39 

41 

30 

25 

89 

54 

00 

215 

78 

66 

57 

48 

41 

35 

37 

39 

29i 

24 

37 

52 

59 

Cah-o,  111.,  to  New  Albany,  Miss 

Wilm  ngton,N.C.,toWadesboroiN.C. 

249 

68 

67 

46 

41 

34 

29 

26 

27 

194 

19 

30 

38 

39 

175 

56 

46 

36 

28 

22 

21 

16  i  19 

16 

14 

24 

28 

32 

Mobile,  Ala.,  to  West  Point,  Miss 

Mobile,  Ala.,  to  Aberdeen,  Miss 

Mobile.  Ala.,  to  Jackson.  Miss 

233  1  73 

58 

47 

39 

33 

29 

30 

32 

26 

22 

36 

41 

49 

250  '  73 

58 

47 

39 

33 

29 

30 

32 

26 

22 

36 

41 

49 

226  I  SI 

70 
54 

58 
44 

49 
37 

41 
80 

36 
24 

31 
18 

24 

,  22 
20 

20 
IC 

30 
31 

51 
87 

40 

Cheraw,  S.  G..  to  Wilmington,  N.  C. . . . 
W ilmington,  N.  C,  to  Henderson,  N.  C. 

150 

59 

37 

251 

61 

51 

42 

32 

28 

21 

17 

22 

21 

17 

28 

32 

42 

Mr.  WoRTHiNGTON.  I  wish  formally  to  offer  in  evidence  the  map 
showing  the  location  of  the  Oxford  and  Packer  dumps.  It  was 
identified  by  Mr.  James  Archbald  when  he  was  on  the  stand  and  a 
largs  edition  of  it  is  on  the  wall  and  has  been  referred  to  by  several 
witnesses,  but  it  is  not  in  the  record..  It  is  marked  "United  States 
Senate  Exhibit  M.'' 

The  President  pro  tempore.  Is  there  objection  ?  If  not,  it  will 
be  received. 

Mr.  WoRTHiNGTON.  I  wish,  finally,  to  offer  in  evidence  the  plan 
of  the  Federal  building  in  Scranton  which  was  identified  bv  the 
Supervising  Architect  of  the  Treasury,  and  marked  as  an  exhibit  at 
the  time,  but  was  not  offered  in  evidence. 

Mr.  Manager  Sterling.  I  .should  like  to  ask  the  purpose  of  that 
testimony. 

Mr.  WORTHINGTON.  The  purpose  of  it  is  to  have  it  in  connection 
with  the  testimony  of  one  or  two  witnesses.  The  map  was  shown 
to  one  of  the  witnesses;  I  have  forgotten  who  the  witness  was;  it 
was  identified  by  Mr.  Wenderoth  and  afterwards  referred  to  by  one 
of  the  other  witnesses.  The  purpose  of  it  is  to  show  that  W.  P. 
Boland  could  not  from  his  office  have  seen  the  interior  of  Judge 
Archbald's  office.  He  testified  that  he  could  see  everybody  coming; 
in  and  going  out  of  there  and  saw  Mr.  Williams  in  there  a  good  deal. 
The  testimony  in  connection  with  the  map,  we  think,  shows  that  to  be 
impossible. 

The  President  pro  tempore.  The  Chair  thinks  it  is  admissible 
if  it  has  been  sufficiently  proven. 

Mr.  Manager  Sterling.  We  do  not  object.^ 

Mr.  WORTHINGTON.  We  rest  here,  Mr.  President. 

The  President  pro  tempore.  Is  there  anything  in  rebuttal? 

Mr.  Manager  Sterling.  We  will  call  Mr.  Horgan. 


I 


I 


! 


I' 


00 

CO 


I 
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John  Horgan,  jr.,  being  duly  swom,  was  examined  and  testified  as 
follows: 

Q.  (By  Mr.  Manager  Sterling.)  Where  do  you  live  ? — A.  Scran- 
ton,  Pa. 

Q.  What  is  your  business  ? — A.  Photographer. 

Q.  Did  you  recently  take  a  picture  of  the  Federal  building  in 
Scranton? — A.  I  did. 

Q.  Look  at  this  exhibit,  U.  S.  S.  No.  101,  and  state  if  that  is  the 
picture  you  took? — A.  (i\iter  examination.)  It  is. 

Q.  Where  were  you  located  when  you  took  that  picture  ? — A.  In 
W.  P.  Boland's  office  in  the  Republican  Building. 

Q.  And  the  picture  is  a  picture  of  what  building  i — A.  The  Federal 
post  office  in  Scranton. 

Q.  Mr.  Boland  occupied  the  same  office  when  you  took  that  picture 
that  he  has  occupied  for  some  yeai*s? — A.  To  my  knowledge,  yes. 

Q.  Looking  at  the  picture,  you  see  a  man  standing  in  the  window 
in  tne  Federal  building  with  a  paper  in  his  hand  ? — A.  Yes,  su*. 

Q.  In  whose  office  is  that  man  ? — A.  I  do  not  know. 

Mr.  Manager  Sterling.  4  think  the  gentlemen  will  agree  that  it  is 
Judge  Archbald's  office.  [Continuing  after  consultation  with  coun- 
sel.] Mr.  President,  it  is  stipulated  that  the  man  standing  in  the 
window  in  the  Federal  building  with  a  paper  in  his  hand,  as  shown 
in  the  photograph,  is  in  the  window  of  one  of  the  rooms  of  the  offices 
occupied  by  Juage  Archbald,  known  as 

Mr.  WoRTHiNQTON.  That  is  not  just  what  we  stated.  What  we 
stated  is  that  that  is  the  outer  room 

Mr.  Manager  Sterling.  It  is  known  as  the  outer  room  of  his  suite 
of  offices. 

Mr.  WoRTHiNGTON.  One  goes  through  it  to  get  into  the  room 
where  Judge  Archbald  habitually  stayed. 

Mr.  Manager  Sterling.  That  is  where  the  witness  said  he  saw 
Williams. 

The  President  pro  tempore.  Does  the  manager  offer  that  picture 
in  evidence  ? 

Mr.  Manager  Sterling.  Yes,  sir. 

The  President  pro  tempore.  Without  objection,  it  will  be  ad- 
mitted. 

Mr.  Manager  Sterling.  We  do  not  consider  it  veiy  material,  but 
it  rebuts  the  evidence  that  has  just  been  offered  on  tfie  other  side. 

That  is  aU.     Take  the  witness. 

Mr.  WoRTHiNGTON.  There  are  no  questions. 

The  President  pro  tempore.  The  witness  may  retire. 

Christopher  Boland,  having  been  previously  swom,  was  further 
examined  and  testified  as  fol&ws: 

Q.  (By  Mr.  Mftnager  Sterling.)  Mr.  Boland,  when  you  went  to 
Judge  Archbald's  office  and  found  George  M.  Watson  there  with 
Archbald,  I  will  ask  you  if  Judge  Archbala  stated  to  you  this,  in  sub- 
stance: ^'As  I  understand  it,  you  employed  Mr.  Watson  to  settle 
these  matters  for  you  with  the  Delaware,  Lackawanna  &  Western 
Railroad  Co.  for  S100,000,  and  you  were  to  pay  him  a  fee  of  $5,000 
in  case  he  made  the  settlement.'' 
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Mr.  WoETHiNGTON.  Mr.  President,  I  certainly  object  to  that. 
This  witness  was  here^  and  the  managers  in  their  case  in  chief  went 
fully  into  that  conversation.  It  woiQd  be  a  great  misadventure,  it 
seems  to  me,  to  have  him  brought  back  now  to  go  over  the  matter 
a^ain.  It  was  stated  that  he  was  summoned  to  that  office  by  tele* 
pnone;  that  he  went  over  there  and  found  Judge  Archbald  and  Mr. 
Watson,  and  he  went  on  to  state  what  took  place,  and  especially  what 
took  place  in  reference  to  the  very  matter  now  being  asJked  about. 

The  President  pro  tempore.  The  present  witness  ? 

Mr.  WoRTHiNGTON.  The  present  witness. 

Mr.  Manager  Sterling.  1  submit  that  he  did  not  testify  as  to  the 
fact  that  is  called  for  in  this  question,  and  I  think  it  is  perfectly  com- 
petent in  two  views  of  the  case  if  we  should  say  to  the  court  that  the 
matter  was  overlooked  at  the  time,  or  if  we  should  say  to  the  court, 
which  is  the  fact,  that  we  have  laid  the  foundation  when  Judge  Arch- 
bald  was  on  the  stand  to  contradict  him,  because  I  asked  him  the 
exact  Question.     It  is  perfectly  competent  in  every  view  of  the  case. 

The  President  pro  tempore.  The  Chair  will  hear  from  counsel 
for  the  respondent. 

Mr.  WoRTHiNGTON.  After  testifying  that  he  had  been  called  to  Judge 
Archbald's  office  and  telling  about  the  conversation  with  Watson,  tne 
witness  said: 

After  talking  with  Mr.  Watson,  he  agreed  to  accept  $5,000  for  his  fee — giving  U8 
$95,000  in  the  event  of  his  selling  the  property.  I  remember  a  day  or  two  after  that, 
I  think  the  day  after  that,  being  called  over  to  Judge  Archbald's  office 

Q.  Proceed. — A.  Where  I  met  Mr.  Watson  and  Judge  Archbald.  After  s  me  dis- 
cussion of  the  matter  there,  the  judge  informed  me  thatne  was  going  to  assist  Mr.  Wat- 
son in  an  effort  to  dispose  of  the  property  and  to  release  us  from  the  difficulty  in  which 
we  were  involved  at  tne  time,  referring  particularly  to  this  Peale  case,  which  was  in  his 
court — I  think  he  was  judge  at  that  time — saying  he  would  give  it  a  good  deal  of  con- 
sideration, and  saying  it  was  a  good  case  to  settle  out  of  court. 

Then  a  little  further  down,  on  page  396,  he  was  asked  to  state  all 
that  occurred.  I  am  reminded  that  Judge  Archbald  denied  that  he 
ever  had  any  conversation  with  Watson  and  this  witness  in  his  office^ 
that  they  had  ever  been  there  together.  So  there  can  not  be  any 
foundation  laid  for  anything  he  is  said  to  have  said  at  the  conver- 
sation. 

Mr.  Manager  Sterling.  He  said  he  did  not  remember  any^ 

Mr.  WORTHINGTON.  This  witness  went  on: 

A.  Mv  recollection  is  that  Mr.  Watson  recited  the  fact  that  he  had  spoken  to  the 
judge  about  the  matter  and  that  the  judge  had  agreed  to  assist  him.  The  judge 
stated  to  me  that  he  would  do  what  he  could  in  the  matter.  But  during  the  course 
of  the  talk  a  suggestion  was  made  to  me  that  there  ou^ht  to  be  some  paper  furnished 
to  Mr.  Watson  guaranteeing  him,  in  the  event  of  his  disposing  of  the  two-thirds  inter- 
est or  stock,  that  he  would  be  paid  this  $5,000. 

Q.  Who  made  that  su^estion  to  you? — A.  I  am  not  quite  positive  on  that,  but  we 
all  joined  in  the  discussion — Judge  Archbald,  Mr.  Watson,  and  myself.  I  informed 
both  of  them  that,  as  my  brother  controlled  a  majority  interest  of  the  stock  to  be  dis- 
posed of,  I  had  consulted  him  and  he  had  agreed  that  this  payment  should  be  made, 
out  if  they  thought  a  paper  ought  to  be  made  reciting  the  a^^^ement  I  would  endeavor 
to  obtain  it,  and  it  was  agreea  that  I  should  do  so. 

Further  on  in  the  volume,  on  page  397- 


Mr.  Manager  Sterling.  I  do  not  see  the  purpose  in  reading  this 
testimony. 

Mr.  WoRTHiNGTON.  The  purpose  is  to  show  that  this  witness  was 
called  on  to  state  everything  tnat  occurred,  and  it  is  not  competent 
to  have  him  come  back  now  to  piece  up  what  he  then  said. 
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Mr.  Manager  Sterling.  There  is  nothing  in  the  evidence  of  that 
kind.  May  1  make  my  objection  to  what  flie  counsel  is  reading?  I 
am  insisting  that  it  is  not  proper  for  counsel  to  read  the  testimony  of 
this  witness.  Even  if  we  conceive  that  he  was  asked  everything  and 
he  said  he  had  stated  everything,  we  would  have  a  perfect  ri^t  to 
refresh  the  witness's  recollection  and  ask  what  was  said  on  a  certain 
subject.     That  is  the  rule. 

Mr.  WoRTHiNQTON.  It  is  a  rule  that  is  unknown  to  counsel  for  the 
respondent.  They  never  heard  of  it  before.  It  has  been  the  rule 
that  when  you  put  a  witness  on  the  stand  and  go  through  a  certain 
matter  you  can  not  make  him  come  back  and  go  over  that  matter 
again  unless  something  was  brought  out  in  the  trial  which  substan- 
tially caUed  for  a  denial. 

Mr.  Manager  Sterling.  That  is  just  the  point. 

Mr.  WoRTHiNGTON.  Judge  Archbald  said  that  no  such  conversation 
was  held. 

The  President  pro  tempore.  If  thwe  is  any  fact  that  enters  into 
the  testimony  that  was  not  developed  on  the  former  examination,  the 
Chair  thinks  this  investigation  would  justify  its  being  brought  to  the 
attention  of  the  Senate,  even  if  it  were  not  technically  according  to  the 
ordinary  practice.  If  it  is  simply  a  repetition  the  Chair  womd  hold 
it  was  not  proper  to  further  encumber  the  record.  But  if  there  is 
any  fact  within  the  knowledge  of  this  witness  that  was  not  elicited 
on  the  former  examination,  the  Chair  would  hold  that  tlie  Senate  is 
entitled  to  have  it.  The  Chair  will  ask  that  the  managers  do  not  un- 
necessarily indulge  in  repetition  of  what  has  already  been  testified  to. 

Mr.  Manager  Sterlings.  We  shall  not  go  any  further  upon  this  par- 
ticular question.     Let  the  question  be  read  by  the  Reporter. 

The  Reporter  read  as  follows : 

Mr.  Boland,  when  you  went  to  Judge  Archbald'e  oflice  and  found  George  M.  Watson 
there  with  Archbald,  I  will  ask  you  if  Judge  Archbald  stated  to  you  thw  in 
substance 

Mr.  WoRTHiNGTON.  I  submit  that  tlie  manager  can  only  ask  the 
witness  if  he  recollects  anything  that  he  had  not  done  before.  He 
certainly  has  no  right  to  bring  him  back  and  ask  him  the  same 
question. 

Ihe  President  pro  tempore.  The  Chair  thinks  that  it  is  a  leading 
question. 

Mr.  Manager  Sterling.  I  will  state  that  I  put  it  in  that  form, 
because  I  understand  that  is  the  form  in  whicn  it  must  be  put  for 
the  purpose  of  contradiction.  As  I  said  before,  1  have  a  perfect  right 
to  offer  it  as  original  testimony.     I  will  put  it  in  this  form. 

[To  the  witness.] '  Mr.  Boland,  I  will  ask  you  if  in  that  conversa- 
tion which  was  had  at  the  time  referred  to,  in  the  former  question,  you 
remember  of  anything  being  said  there  about  consideration  ? 

Mr.  WORTHINGTON.  I  objcct.  That  is  just  what  the  manager  can 
not  do.  I  submit  the  witness  ought  to  be  asked  if  he  recalls  anything 
about  that  conversation  that  he  did  not  tell  us  about  when  on  the 
stand  before. 

Mr.  Manager  Sterling.  I  will  do  anything  to  accommodate  the 
gentleman. 

[To  the  witness.]  I  will  ask  you,  Mr.  Boland,  if  there  was  anything 
in  that  conversation  that  you  did  not  testify  to  the  other  day  which 
you  now  recall  ?  " 
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The  Witness.  From  your  inquiry  and  hearing  the  judge  testify 
that  he  had  no  recollection  of  my  meeting  with  himself  and  George 
Watson  at  his  office,  I  recall  that  the  conversation  or  suggestion  as 
to  the  amount  to  be  paid  to  us  and  the  fee  to  George  Watson  was 
substantially  as  you  have  embodied  it  in  the  question. 

3.  (Bv  Afr.  Manager  Sterling.)  Just  state  what  Judge  Archbald 
with  reference  to  the  amount  of  the  proposition  on  which  Wat- 
son was  to  settle.  Give  the  substance  of  what  the  judge  said  about 
it. — A.  In  substance  it  was  reciting  what  Mr.  Watson  had  told  him, 
that  he  had  been  engaged  by  myself,  on  behalf  of  a  majority  of  the 
stockholders  of  the  Marian  Coal  Co.,  to  dispose  of  their  interest  for 
$100,000  maximum,  and  that  Mr.  Watson  was  to  receive  a  fee  of 
$5,000,  if  he  succeeded  in  making  the  sale,  for  disposing  of  our  interest. 

Mr.  Manager  Sterlino.  That  is  all. 

Mr.  Jones.  Mr.  President,  I  desire  to  submit  a  question. 

The  President  pro  tempore.  The  Senator  from  Washington 
propounds  a  question  to  the  witness  which  will  be  read  by  the  Secretary 

The  Secretary  read  as  follows: 

Have  you  talked  this  over  with  any  of  the  managers  before  coming  to  the  stand 
to-day? 

The  Witness.  Yes,  sir. 

Cross-examination : 

Mr.  WoRTHiNGTON.  I  was  about  to  ask  Mr.  Boland  whether  at  that 
time 

The  Witness.  May  I  explain^  ^SP^  please,  Mr.  President? 

The  President  pro  tempore.  The  witness  has  a  right  to  ex- 
plain his  answer  if  he  desires  to  do  so. 

The  Witness.  Before  the  court  convened  this  afternoon,  Mr. 
Manager  Sterling  asked  me  as  to  my  recollection  of  the  piatter  to 
which  I  have  just  testified,  and  I  told  him  that  his  question  to  me 
was  substantidn^y  correct  as  it  is  now  in  the  record. 

Q.  (By  Mr.  Worthington.)  Why  did  you  not  tell  about  that  when 
you  were  on  the  stand  before  ? — ^A.  I  can  not  answer  that  exactly.  I 
supposed  I  had  covered  the  whole  matter  fully,  or  else  I  had  over- 
looked the  matter.  I  said  I  had  met  Mr.  Watson  and  Judge  Archbald 
in  Judge  Archbald's  office. 

Q.  We  know  what  you  said.  I  will  ask  you  whether,  when  on  the 
stand  before,  this  question  was  not  asked  you  on  page  397,  after  you 
had  told  about  what  had  occurred  at  that  interview: 

Q.  Now  I  will  ask  you  to  state  whether  or  not  anything  else  was  done  or  said  by 
Judge  Archbald  at  this  interview  which  you  have  described,  when  Mr.  Watson  and 
yourself  were  present  in  Judge  Archbald 's  office. 

Do  you  remember  that  that  question  was  asked? — ^A.  If  it  is  in 
the  record  it  must  have  been  asked. 
Q.  And  your  answer  is — 

A .  I  do  not  remember  that.  I  do  not  know  whether  it  was  at  that  or  a  subsequent 
call  at  Judge  Archbald 's  office  the  judge  called  on  the  telephone  to  the  Scranton  office 
of  Mr.  E.  E.  Ix)omis,  who  waf«  the  vice  president  of  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.,  to  arrange  an  interview  with  him  in  reference  to  this  matter. 

I  understand  that  at  that  time,  if  I  recollectvour  testimony,  it 
was  stated  either  by  Judge  Archbald  or  by  Mr.  Watson,  as  you  say, 
that  the  contract  by  which  Mr.  Watson  was  to  be  employed  should 
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be  put  in  writing. — A.  My  understanding  was  that  that  was  the  pur- 
pose of  my  being  called  into  Judge  Arcnbald's  office. 

Q.  In  compliance  with  what  took  place  at  that  office,  you  then  went 
and  got  a  letter  from  your  brother  William  P.  Boland. — ^A.  That  is 
substantially  correct. 

Q.  I  will  call  your  attention  to  the  language  of  that  letter,  which 
is  on  page  397  of  the  record,  the  same  page  I  was  reading  from  before. 
I  will  read  it  to  you: 

Scranton,  Pa.,  August  23,  1911.    C.  G.  Boland,  Esq.,  Scranton,  Pa.     Dear  Sir: — 

This  being  a  letter  from  W,  P.  Boland,  president  of  the  Marian  Coal 
Co.,  to  you — 

In  reference  to  the  matter  of  G.  M.  Watoon  being  taken  into  the  case  of  the  Marian 
Coal  Co.  against  the  Delaware,  Lackawanna  &  Western,  would  say,  in  confirmation  of 
what  I  told  you  heretofore,  that  if  through  the  efforts  of  Mr.  Watson  a  satisfactory*^  settle- 
ment is  brought  about  the  Marian  Coal  Co.  agrees  to  pay  him  $5,000  for  such  settlement' 

Now,  if  the  contract  that  was  arranged  then  was  that  you  were  to 
deliver  it  for  S100,000,  why  did  you  not  put  it  in  the  letter? — A. — I 
did  not  draw  that  pftper  or  acknowledgment. 

Q.  You  went  to  W.  P.  Boland  and  told  him  what  was  demanded, 
did  you  not  ? — A.  I  did,  and  he  then  dictated  to  his  stenographer,  I 
think,  that  statement,  which  he  believed  was  suflBcient  to  satisfy 
Mr.  Watson  that  he  would  be  paid  $5,000  in  the  event  of  his  disposing 
of  the  property.     I  presented  it  to  Mr.  Watson  and  he  accepted  it. 

Q.  I  know  about  that. — A.  I  have  already  testified  to  that. 

Q.  I  want  to  know,  if  at  that  talk  at  Judge  Archbald's  office  the 
arrangement  was  that  Mr.  Watson  was  to  settle  for  the  maximum 
sum  of  $100,000  and  get  $5,000  fee  if  he  did  it,  whj  it  was  put  in  here 
simply  as  a  satisfactory  settlement  without  saying  anything  about 
the  amount. 

Mr.  Manager  Sterling.  I  object.  The  witness  has  said  that  he 
did  not  prepare  it. 

Q.  (By  Mr.  Wobthington.)  You  went  to  your  brother  and  told 
him  what  was  demanded  at  that  meeting  f — A.  I  did. 

Q.  And  what  Watson  ron^'ired? — A.  Idid. 

(J.  And  your  brother,  pursuant  to  what  Williams  told  you,  wrote 
this  letter? — A.  Yes,  sir. 

Q.  And  you  gave  it  to  Watson  in  compliance  with  Watson's  de- 
mand ? — ^A.  Watson  accepted  it  as  satisfactory. 

Q.  That  letter  was  dictated  in  your  presence? — ^A.  I  believe  so. 

S.  And  you  were  vice  president  of  this  company  yourself? — ^A.  I 
no  office  in  it  at  the  time. 

Q.  You  were  director  at  that  time  in  the  Marian  Coal  Co.  ? — ^A.  No ; 
I  held  no  office  in  the  conapany.  Some  time  in  May,  1910,  just  before 
I  went  on  a  trip  abroad,  Iresigned.  I  was  president  of  the  company 
previous  to  that,  and  a  director,  of  course;  but  I  resigned  both  the 
presidency  and  my  position  as  director,  being  only  a  stockholder  in 
the  company. 

Q.  You  were  examined  as  a  witness  in  this  case  by  the  Judiciary 
Committee  ? — A.  Yes,  sir. 

Q.  Did  you  have  a  talk  with  some  of  the  managers  before  you  went 
on  the  stand  there  as  to  your  knowledge  about  these  circumstances  i — 
A.  I  do  not  remember  having  talked  with  anyone  but  Mr.  Wrisley 
Brown  in  reference  to  it.  He  came  to  see  me  at  Scranton  and  I  made 
a  statement.     This  I  already  testified  to. 
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Q.  Mr.  Wrisley  Brown  was  sitting  with  the  members  of  the  Judi- 
ciary Committee  in  that  inquiry  just  as  he  is  sitting  here  with  the 
managers  now,  was  he  not  ? — A.  Yes,  sir. 

Q.  He  had  taken  your  statement  ? — ^A.  Yes,  sir. 

Q.  Did  you  not  talk  with  the  managers,  or  somebody  repTesetittng 
the  managers,  before  you  were  put  on  the  stand  at  this  trial  in  the 
Senate  ? — ^A.  I  have  just  stated  that  Mr.  Sterling  talked  with  me  this 
afternoon. 

Q.  I  am  speaking  about  before  you  went  on  the  stand  in  the  first 
place  in  this  trial,  when  you  came  down  here  to  Washington. — ^A. 
Except  in  a  general  way.  I  was  at  their  office  in  the  House  Office 
Builcling  and  met  them,  but  there  was  no  discussion  as  to  my  testi- 
mony or  what  I  was  to  testify  that  I  can  recall. 

Q.  Did  you  tell  Mr.  Wrisley  Brown  when  he  talked  to  you  before 
you  appeared  before  the  Judiciary  Committee  that  at  this  interview 
at  Juage  Archbald's  office  the  sum  of  $100,000  had  been  mentioned 
as  the  maximum,  and  that  Mr.  Watson  was  to  settle  it  ? — A.  I  do  not 
recall  now  whether  I  did  or  not. 

Q.  Did  you  ever  tell  anybody  connected  with  this  case? — A.  Oh, 
yes. 

Q.  Before  you  were  put  on  the  stand  at  the  present  time? — 
A.  Yes,  sir. 

Q.  To  whom  did  you  tell,  anybody  connected  with  this  case? — 
A.  Anyone  connected  with  this  case  ? 

Q.  Yes. — A.  I  testified  to  it  already,  I  think,  in  the  Senate  pro- 
ceedings that  I  had  agreed  with  Mr.  Watson  that  he  should  obtain 
$5,000  in  the  event  of  his  selling  the  property  for  $100,000. 

Q.  That  is  not  what  I  am  talking  about.  1  am  asking  you  whether 
you  told  anybody  before  you  told  it  to  Mr.  Manager  Sterling  to-day 
or  yesterday,  whenever  it  was,  that  in  Judge  Archbald's  office  when 
he  was  present  that  was  mentioned? — A.  Did  I  tell  it  to  anybody? 

Q.  Connected  with  this  case?  If  you  told  it  to  Mr.  Manager 
Sterling,  when  did  you  talk  to  Mr.  Manager  Sterling  about  it?— 
A.  Just  previous  to  the  session  opening  this  afternoon.  He  came  in 
to  the  Sergeant  at  Arms'  office 

Q.  Before  that,  at  airy  time  or  place  did  you  ever  tell  it  to  any- 
body connected  with  this  case? — ^A.  I  certainly  testified  to  it  before 
the  Judiciary  Committee,  and  I  am  not  sure  but  I  testified  to  it  here 
substantially — that  is,  my  agreement  with  Watson — and  it  was  clearly 
understood  on  this  occasion,  when  Watson  and  the  judge  and  myself 
were  together. 

Q.  I  ao  not  want  you  to  go  back  again.  I  am  asking  you  what  you 
have  testified  to  heretofore  or  with  whom  you  have  talked  about  this 
matter.  You  say  you  think  you  testified  to  it  before  the  Judiciary 
Committee.  Do  you  say  that  you  testified  before  the  Judiciary  Com- 
mittee that  in  Judge  Archbald's  presence  in  his  office  it  was  men- 
tioned that  Watson  was  to  settle  for  a  maximum  of  $100,000  ? — ^A.  I 
do  not  recall  that. 

O.  No,  Do  you  think  you  so  testified  when  you  were  on  the  stand 
in  this  trial  the  other  day"? — A.  I  do  not  know,  but  I  know  that  that 
is  the  fact. 

Q.  But  you  do  not  know  that  you  ever  mentioned  that  fact  to 
anybody  imtil  you  mentioned  it  to  Mr.  Manager  Sterling  to-day  ? — 
A.  I  am  positive  that  I  did,  but  I  can  not  recall  now,  at  this  moment, 
to  whom  I  mentioned  it. 
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Redirect  examination  by  I^ir.  Manager  Sterling: 

Q.  Just  one  question,  Mr.  Boland.  You  just  told  your  brother, 
William  P.  Boland,  that  you  had  been 

Mr.  WoRTHiNGTON.  I  object  to  that  leading  style  of  question,  Mr. 
President. 

Mr.  Manager  Sterunq.  This  is  cross-examination  of  what  the 
other  side  drew  out. 

Mr.  WoRTHiNGTON.  Cross-examination  ? 

Mr.  Manager  Sterling.  Yes. 

Mr.  WORTHINGTON.  I  am  learning  a  great  deal,  Mr.  President, 
about  cross-examination  if  this  is  cross-examination.  The  witness 
has  been  called  by  the  managers. 

Mr.  Manager  Olayton.  There  is  a  good  deal  for  you  to  learn, 
perhaps. 

The  President  pro  tempore.  The  Chair  thinks  the  manager  can 
ask  the  witness  what  he  said. 

Q.  (By  Mr.  Manager  Sterling.)  You  did  go  to  your  brother  and 
tell  him  what  Judge  Archbald  and  Watson  had  said  about  the  fees, 
did  you  ? — ^A.  I  did. 

Q.  And  that  they  wanted  it  in  writing? — ^A.  Yes,  sir. 

Q.  They  did  not  demand  that  anythmg  be  put  in  writing  about 
the  price  they  were  to  settle  for,  did  they  ?— A.  No;  and  I  can  recall 
now  that  Mr.  Watson  was  not  bound  strictly  to  obtain  $100,000 
for  us.  He  was  told  very  distinctly  that  we  would  be  willing  to 
talk  about  a  lesser  amount. 

Q.  And  did  they  tell  you,  either  of  them,  that  you  should  put  in 
the  writing  relating  to  the  attorneys'  fees  that  the  settlement  should 
be  for  $100,000? — A.  No;  all  that  I  was  required  to  do  was  to  obtain 
from  my  brother,  who  was  president  of  the  company  and  held,  either 

Eersonally  or  by  option,  two-thirds  of  the  stock  of  the  Marian  Coal 
o.,  an  acknowledgement  for  Mr.  Watson  guaranteeing  him  a  $5,000 
fee  in  the  event  of  his  succeeding  in  selling  the  property. 

Q.  That  is  all  they  demanded,  then,  and  all  you  asked  your 
brother  to  give  them? — ^A.  When  I  say  ''the  sale  of  the  property" 
I  mean  tJie  stock  of  the  company  held  by  the  majority  of  the  stock- 
holders. 

Q.  And  the  very  fact  that  you  had  said  to  Mr.  Watson  that  you 
would  take  less 

Mr.  WORTHINGTON.  Now,  Mr.  President,  I  certainly  do  object. 
The  manager  is  not  only  leading,  but  is  putting  arguments  in  the 
mouth  of  the  witness. 

Mr.  Manager  Sterling.  It  is  nothing  but  cross-examination  about 
what  you  have  brought  out. 

Mr.  Simpson.  Cross-examination  of  your  own  witness  ?  t 

Mr.  Manager  Sterling.  Certainly.  Our  own  witness  on  a  matter 
you  brought  out. 

Mr.  Simpson.  I  never  heard  that  you  cotild  cross-examine  your 
own  witness  until  to-day.     I  object,  sir. 

Mr.  Manager  Sterling.  If  you  have  never  heard  of  it  before,  you 
have  heard  of  it  now.  On  any  new  matter  that  is  brought  out  on 
cross-examination,  the  party  calling  the  witness  may  cross-examine. 
We  never  asked  the  witness  about  this  writing,  and  we  have  got  a 
perfect  right  to  cross-examine  him. 

81525— S.  Doc.  1140, 62-3,  vol  2 ^19 
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The  President  pro  tempore.  The  manager  can  examine  without 
asking  leading  questions,  the  Chair  is  sure. 

Mr.  Manager  Sterling.  It  is  pretty  hard  to  ask  this  question 
without  leading. 

The  President  pro  tempore.  Of  course  the  subject  matter  about 
which  information  is  desired  must  necessarily  be  suggested. 

Q.  (By  Mr.  Manager  Sterling.)  Inasmuch  as  you  had  authorized 
Mr.  Watson,  or  saia  to  Mr.  Watson  that  you  would  take  less  than 
$100,000,  do  you  think  that  it  would  have  oeen  proper  to  have  put  in 
this  aOTeement  the  limitation  of  $100,000? 

Mr.  WoRTHiNQTON.  I  object  to  that,  Mr.  President.  It  ia  calling 
for  an  opinion  of  this  witness  on  a  matter  on  which  he  is  not  an  expert. 

The  President  pro  tempore.  The  Chair  thinks  that  the  manager 
can  ask  what,  in  hia  opinion,  was  required  to  be  put  in  the  agreement 
in  pursuance  of  the  conference  whicn  he  had  already  had.  That  is 
le^timate. 

Mr.  Manager  Sterling.  I  will  not  press  it  further. 

Q,  (By  Mr.  Manager  Sterling.)  Mr.  Boland,  in  your  testimony 
before  the  Committee  on  the  Judiciary,  I  will  ask  you  if  Mr.  Littleton 
asked  you  these  questions,  which  are  found  on  page  992 : 

Mr.  Littleton.  I  said,  Mr.  Watson  recited  to  you  and  to  Judge  Archbald,  or  in  your 
presence,  what  had  been  agreed  to? 

Mr.  Boland.  At  the  judge's  office? 

Mr.  Littleton.  Yes. 

Mr.  Boland.  Yes,  sir. 

Mr.  Littleton.  Ajid  you  say  the  judge  ** assented";  that  was  the  word  you  used. 
Just  what  was  it  to  which  the  judge  assented? 

Mr.  Boland.  The  judge  assented  to  assisting  Mr.  Watson. 

Mr.  Lfttleton.  In  the  sale  of  the  property? 

Mr.  Boland.  In  the  sale  of  the  property. 

Mr.  Littleton.  The  price  was  named  at  that  time? 

Mr.  Boland.  The  price  was  named;  yes,  sir. 

Mr.  Lfttleton.  At  $100,000? 

Mr.  Boland.  Yes,  sit. 

Were  those  questions  asked  you  and  did  jou  make  those  answers 
before  the  Judiciary  Committee  ? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  I  will  say,  Mr.  President,  that  I  thought 
until  last  night  that  that  testimony  was  in  the  examination  of  Mr. 
Boland  before  the  Senate.  When  I  ascertained  that  it  -was  not,  I 
talked  with  Mr.  Boland  this  morning  and  inquired  about  it,  and  he 
told  me  just  what  he  has  testified  here  to-dav.  The  testimony  of 
Mr.  Boland  before  the  Judiciary  Committee,  from  which  I  read,  is 
found  on  page  992  of  the  evidence  taken  before  the  committee. 

Recross-examination  by  Mr.  Worthington  : 

Q.  Now,  Mr.  Boland,  I  will  ask  you  whether  you  testified  to  this 
before  the  Judiciary  Committee,  reading  from  the  middle  of  page  993: 

Mr.  Boland.  The  matter  is  quite  well  fixed  on  my  memory  that  the  judge  informed 
me  that  he  was  to  assist  Mr.  Watson  in  the  disposal  of  our  interest;  but  as  to  any  details, 
how  it  should  be  done,  or  anything  further  than  that,  I  do  not  think  it  was  discussed, 
outeide  of  the  judge's  suggestion  about  a  case  then  pending — the  Peale  case. 

Mr.  Littleton.  Just  before  we  get  to  that,  Did  you  know  at  that  time  that  there 
was  any  price  in  contemplation  for  the  sale  of  this  property  beyond  |100,000? 

Mr.  Boland.  Not  at  that  time;  no,  sir. 

Mr.  Littleton.  Was  anything  said  about  fixing  a  larger  or  higher  price  than  |100,000 
in  that  conference? 


C.G, 
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Mr.  BoLANo.  I  do  not  think  it  was  said  at  that  time. 

Mr.  LiTTLBTON.  Was  Watson's  |5,000  to  come  out  of  the  |100,000? 

Mr.  BoLAND.  Yes,  sir. 

A.  That  is  correct;  I  so  testified. 

The  Pbesident  pro  tempore.  Are  there  any  further  questions  for 
the  witness  ? 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  WoRTHiNGTON.  I  have  nothing  more  to  ask. 

The  President  pro  tempore.  The  witness  may  retire.  Is  it 
desired  that  the  witness  shall  be  retained  any  further  ? 

Mr.  Manager  Webb.  No,  sir;  the  witness  may  be  excused. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 

Mr.  Managsr  Clayton.  Mr.  President,  the  managers  rest  here. 

Mr.  Worthinqton.  Judg3  Archbald,  will  you  take  the  stand? 
>.  (By  Mr.  Worthinqton.)  Judge  Archbald,  you  have  heard  Mr. 
r,  Boland  just  testify  about  a  statement  in  your  office  that  Watson 
was  to  settle  for  a  maximum  price  of  $100,000.     Will  you  tell  us  what 
you  have  to  say  about  that  ? 

Mr.  Manager  Sterling.  We  object  to  pursuing  this  any  further. 
Both  of  these  witnesses  have  testified  on  tnat. 

The  President  pro  tempore.  The  Chair  certainly  thinks  that 
counsel  have  a  right  to  ask  the  question  of  the  witness.  The  witness 
will  proceed  to  answer  it. 

Mr.  WoRTHiNGTON  (to  the  witness).  What  have  you  to  say  about 
that? 

The  Witness.  May  I  hear  the  question  again  ? 

Q.  (By  Mr.  Worthington.)  You  have  just  heard  the  witness,  C.  G. 
Boland,  state  that  at  your  office,  when  Mr.  Watson  and  he  and  your- 
self were  present,  it  was  stated  that  Watson  was  to  get  $5,000  for 
effecting  a  settlement  of  these  matters  for  $100,000  or  less — not  to 
exceed  $100,000.  Will  you  tell  us  whether  anything  of  that  kind 
took  place? — A.  Not  that  I  remember. 

Q.  will  you  tell  us  whether  at  any  time  or  at  any  place  you  were 
informed  that  there  was  a  limitation  of  $100,000  on  tne  price 
that  he  was  to  settle  for  ? — A.  On  the  contrary,  I  understood  that  the 
claim  of  the  Bolands  which  Mr.  Watson  was  to  present  was  for 
$160,000. 

Mr.  Manager  Sterling.  I  object.     We  have  been  over  all  that. 

Mr.  Worthington  (to  the  witness).  You  can  answer  the  question 
whether  at  any  time  or  at  any  place  you  were  told  that  there  was  a 
maximum  limit  of  $100,000  that  was  put  upon  Watson  as  to  the 
amount  he  was  to  demand  in  settlement  of  the  claims  of  the  Marian 
Coal  Co. — A.  Never. 

Q.  Now,  in  reference  to  the  photograph,  which  has  just  been  put 
in  evidence,  of  tiie  Federal  builaing,  there  is  in  one  of  the  windows  of 
the  building  a  man  standing  holding  a  piece  of  paper.  Have  you 
seen  that?— A.  (After  exam'ming.)  Yes;  I  see  that. 

Q.  Will  you  tell  what  you  have  to  say  as  to  that  room  ? — A.  That 
is  not  my  office;  that  is  an  outer  office  occupied  by  my  messenger  or 
crier.    My  office  is  the  one  in  the  extreme  comer. 

Q.  To  the  right  or  left  of  the  one  in  which  the  man  is  standing  in 
the  photograph  ?— A.  To  the  right  in  this  picture. 

Q.  Durmg  what  period  was  it  that  your  office  was  where  you  have 
just  mentioned  ? — ^A,  My  office  was  where  I  have  mentioned  from  the 
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time  I  moved  into  the  Federal  buildin^^  along  some  time  in  the  spring 
of — ^well,  soon  after  I  was  appointed.  There  were  changes  made 
that 

Q.  Soon  after  you  were  appointed  to  wl^at  office  ? — ^A.  To  the  dis- 
trict court. 

S.  That  was  in  1901  ?— A.  That  was  along  in  1901,  but  I  did  not  go 
lere  immediately;  then  from  that  time  until  the  office  was  changed 
to  the  rear  of  the  building  and  that  office  was  occupied  by  Judge 
Witmer.    That  occurred  along  about  February  or  March  of  1912. 

Q.  So  that  from  February  or  March  of  last  year  your  office  has 
been  directly  opposite  Mr.  Poland's  office  ? — ^A.  Yes,  since  along  in 
March  or  April.  The  office  I  am  occupying  at  present  in  Scranton 
is  directly  opposite  the  office  occupied  oy  }&.  Boland  in  the  Repub- 
hcan  Bunding. 

Mr.  WoBTHiNGTON.  That  is  all. 

Recross-examination  by  Mr.  Manager  Sterling  : 

Q.  Judge,  one  entering  your  office  must  go  through  this  room,  as 
I  understand,  to  get  to  your  office? — ^A.  Yes,;  people  to  enter  the 
office  that  I  occupy  go  through  that  room. 

Q.  But  it  belongs  to  the  same  suite  that  your  office  does  t — ^A.  Yes. 

Mr.  Manager  Stebling.  That  is  all. 

Mr.  WoBTHiNGTON.  That  is  all.    We  rest  again. 

The  Pbesedbnt  pbo  teTmpobe.  Is  there  anything  further  on  the 
part  of  the  managers  ? 

Mr.  Manager  Clayton.  Mr.  President,  that  concludes  the  case  for 
the  managers.  . 

The  Pbesident  pbo  tempobe.  The  evidence  is  therefore  con- 
cluded. 

Mr.  Manager  Clayton.  Now,  Mr.  President,  I  should  like  to 
have  the  Chair  announce  that  the  witnesses  may  be  discharged. 

The  Pbesident  pbo  tempobe.  All  the  witnesses  summoned  on 
either  side  are  finally  discharged. 

Mjp.  WOBTHINGTON.  May  I  ask,  Mr.  President,  whether  the  Senate 
has  adopted  any  rule  in  reference  to  the  argument  of  this  case  ? 

The  rBESiDENT  PBO  TEMPOBE.  There  has  been  no  action  taken  by 
the  Senate.     The  Chair  will  call  attention  to  the  fact 

Mr.  Root.  Mr.  President,  I  ask  that  Rule  XXI  be  read. 

The  Pbesident  pbo  tempobe.  With  the  permission  of  the  Sena- 
tor who  asks  for  the  reading  of  the  rule,  the*  Chair  will  call  attention 
to  the  fact  that  the  Senator  from  Texas  [Mr.  Johnston],  who  was 
sworn  in  this  morning  as  a  Senator  has  not  been  sworn  in  for  the 
purposes  of  this  trial.  The  Giair  is  not  informed  as  to  whether  it  is 
the  desire  of  the  Senator  to  be  now  sworn  in. 

Mr.  Culbebson.  Mr.  President,  my  colleague  [Mr.  Johnston]  is  not 
now  in  the  Senate.  I  believe  it  is  his  desire,  inasmuch  as  he  has  been 
unable  to  hear  the  testimony  in  the  case,  not  to  be  sworn  in  as  a 
member  of  the  Senate  sitting  in  the  impeachment  proceedings. 

The  Pbesident  pbo  tempobe.  The  Chair  thought  it  was  proper 
that  he  should  call  attention  to  the  fact.  That  direction  will  be 
given,  unless  there  is  some  other  suggestion  made  in  regard  to  it. 

The  rule  suggested  by  the  Senator  from  New  York  will  be  read. 
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The  Secretary  read  Rule  XXI  from  the  ''Rules  of  Procedure  and 
Practice  in  the  Senate  when  Sitting  on  the  Trial  of  Impeachments, ' ' 
as  follows: 

XXI.  The  case,  on  each  aide,  shall  be  opened  by  one  person.  The  final  argument 
on  the  merits  may  be  made  by  two  persons  on  each  side  (unless  otherwise  ordered  by 
the  Senate,  upon  application  tor  that  purpose),  and  the  argument  shall  be  opened  and 
closed  on  the  part  of  the  House  of  Reprosentatives. 

Mr.  WoBTHiNGTON.  I  wiU  say,  Mr.  President,  so  far  as  we  are  con- 
cerned, we  are  satisfied  to  proceed  under  that  rule. 

The  Pbesident  pbo  tempobe.  What  is  the  pleasure  of  the  Senate ! 

Mr.  Clabk  of  Wyoming.  I  move  that  the  doors  of  the  Senate  be 
closed  for  deliberation. 

The  motion  was  agreed  to ;  and  the  Senate  proceeded  to  deliberate 
with  closed  doors. 
After  40  minutes,  the  doors  were  reopened. 
While  the  doors  were  closed,  on  motion  of  Mr.  Smoot  it  was 

Ordered,  That  hereafter  the  daily  sessions  of  the  Senate  sitting  in  the  trial  of  impeach- 
ment of  Robert  W.  Archbald,  additional  circuit  judge  of  the  United  States,  shall  com- 
mence at  1  o'clock  in  the  afternoon  and  shall  continue  until  6  o'clock  p.  m.;  that  the 
time  for  final  argument  of  the  case  shall  be  limited  to  three  days  from  and  including 
January  8, 1913,  and  shall  be  divided  equally  between  the  managers  on  the  part  of  the 
House  of  Representatives  and  the  counsel  for  the  respondent,  the  time  thus  assigned 
to  each  side  to  be  divided  as  each  side  may  for  itself  determine. 

Mr.  Lodge.  Mr.  President,  I  move  that  the  Senate  sitting  as  a  Court 
of  Impeachment  do  now  adjourn. 

The  motion  was  agreed  to. 


WEDNESDAY,  JANTTAHY  8,  1913. 

In  THE  Senate  or  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that  the 
time  had  arrived  for  the  consideration  of  the  articles  of  impeachment 
against  Robert  W.  Archbald,  the  respondent  appeared  with  his  coun- 
sel, Mr.  Worthington,  Mr,  Simpson,  Mr.  Robert  W.  Archbald,  jr., 
and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

Mr.  Smoot.  I  offer  the  following  order. 

The  PREsmENT  pro  tempore.  The  order  will  be  read. 

The  order  was  read  as  follows : . 

Ordered^  That  the  time  for  final  argnments  in  the  trial  of  impeachment  of 
Robert  W.  Archbald,  additional  circuit  judge  of  the  United  States,  shall  be 
limited  to  three  days  from  and  Including  January  8,  1013,  and  shall  be  divided 
equally  between  the  managers  on  the  part  of  the  House  of  Representatives  and 
the  counsel  for  the  respondent,  the  time  thus  assigned  to  each  side  to  be 
divided  as  each  side  may  for  Itself  determine. 

Mr.  Manager  Clayton.  Mr.  President,  I  would  ask  the  consent  of 
the  Senate  before  the  further  consideration  of  that  order  to  make  a 
correction  in  the  Record  of  yesterday. 

The  PREsmENT  pro  tempore.  That  will  be  reached  in  its  order,  the 
Chair  takes  the  liberty  to  suggest  to  the  manager. 
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Mr.  Manager  Clayton.  The  manager  cheerfully  accepts  the  sug- 
gestion of  the  Chair. 

The  PREsroENT  pro  tempore.  The  Journal  has  not  yet  been  read. 
The  question  is  on  the  adoption  of  the  order  presented  by  the  Senator 
from  Utah. 

Mr.  CuiJiERsoN.  I  should  like  to  inquire  if  that  is  agreeable  to 
counsel  on  both  sides. 

Mr.  WoRTHiKGTON.  Mr.  President,  I  may  say  it  is  entirely  agree- 
able to  counsel  for  the  respondent.  We  have  had  some  conference 
with  the  managers  about  it,  and  we  understand  that  all  the  managers 
who  are  to  speak,  except  the  one  who  is  to  make  the  closing  argument, 
will  speak  before  we  begin. 

Mr.  Manager  Clatton.  The  respondent's  counsel  may  not  give 
himself  any  uneasiness  on  that  score,  Mr.  President,  for  I  have 
repeatedly  told  him  in  private  conversation,  and  I  think  I  have  re- 
peated it  on  the  floor  of  the  Senate,  that  I  thought  it  was  fair  and 
right  that  the  managers  should  have  only  one  speech  in  conclusion. 
So  the  suggestion  of  the  respondent's  counsel  seems  to  me  to  be  inap- 
propriate on  this  occasion. 

Now,  Mr.  President,  if  I  understood  the  reading  of  that  order  it 
set  three  days.  That  was  not  our  understanding  or  the  order  yester- 
day. Perhaps  it  can  be  or  is  susceptible,  and  will  be  so  construed,  as 
to  harmonize  with  our  understanding  of  that  order. 

The  managers  acted  upon  the  belief  in  their  conference  this  morn- 
ing that  the  Senate  was  to  meet  at  the  hour  of  1  o'clock  each  day  and 
was  to  hold  a  session  daily  for  three  days  until  the  hour  of  G  on  each 
day,  making  15  hours  of  time  for  the  arguments  of  this  case,  one- 
half  of  which  should  be  controlled  by  the  managers  and  one-half  of 
which  should  be  controlled  by  the  respondent's  counsel. 

The  President  pro  tempore.  The  manager  will  permit  the  Chair 
to  state  that  the  order  fixing  the  hours  from  1  to  6  has  been  pre- 
viously adopted  by  the  Senate. 

Mr.  Manager  Clayton.  It  was  not  made  specifically  a  part  of  the 
order  of  15  hours. 

The  PREsroENT  pro  tempore.  It  was  so  done  this  morning  by  order 
of  the  Senate. 

•Mr.  Manager  Clayton.  The  manager  was  not  present  when  that 
action  of  the  Senate  was  had.  Therefore,  Mr.  President,  the  manager 
thought  it  was  incumbent  upon  him  to  have  a  perfect  understanding 
of  this  matter  before  any  discussion  should  arise  in  regard  to  the 
adoption  of  this  order,  or  before  the  order  itself  should  be  adopted, 
if  it  be  adopted  without  discussion. 

Now,  Mr.  President,  in  view  of  the  statement  the  Chair  has  made, 
and  which  coincides  with  the  understanding  the  managers  had  of 
the  action  of  the  Senate  on  yesterday,  when  it  went  into  private  ses- 
sion to  consider  this  matter,  I  am  authorized  by  my  associates  to  say 
that  the  order  of  the  Senate  having  been  agreed  upon  in  the  session 
I  have  referred  to,  and  having  met  the  views  which  are  authorized 
by  the  sound  discretion  of  the  Senate,  meets  with  no  objection  on  the 
part  of  the  managers,  and  they  cheerfully  acquiesce  in  that  order 
and  hope  the  Senate  will  adopt  it. 

The  rRESiDENT  PRO  tempore.  The  question  is  on  the  adoption  of 
the  order  submitted  by  the  Senator  from  Utah  [Mr.  Smoot].  As 
many  as  favor  it  will  say  "  aye."    [Putting  the  question.]    The  ayes 
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have  it,  and  the  order  is  adopted.    The  Secretary  will  read  the 
Journal  of  the  last  session  of  tne  Senate  sitting  as  a  court. 

The  Secretary  read  the  Journal  of  the  proceedings  of  the  Senate 
sitting  as  a  court  of  Tuesday,  January  7,  1913. 

Mr.  Lodge.  Mr.  President,  I  called  attention  to  a  slight  error  in 
the  Record  this  morning,  which  I  suppose  will  be  sufficient  for  the 
correction  of  the  Journal. 

The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal?  If  not,  it  will  stand  approved.  Tne  manager  will  now 
present  the  matter  of  correction  to  which  he  referred. 

Mr.  Manager  Clayton.  Mr.  President,  on  page  1333  of  the  testi- 
mony printed  in  .the  pamphlet  form,  about  tne  middle  of  the  pa^e, 
the  witness,  Mr.  C.  G.  Boland,  was  under  examination,  and  in 
response  to  a  question  he  said : 

I  did,  find  he  then  dictated  to  n  stenographer,  I  think,  that  statement,  which 
he  believed  wns  sufficient  to  satisfy  Mr.  Watson  that  he  would  be  paid  $5,000 
in  the  event  of  his  disposing  of  the  property.  I  presented  it  to  Mr.  Watson 
and  he  declined  It. 

Mr.  Boland,  as  all  the  managers  remember,  and  as  the  witness 
himself  tells  us  this  morning,  said : 

I  presented  It  to  Mr.  Watson,  and  he  accepted  it. 

Mr.  WoRTHiNGTON.  We  agi'ee  to  that 

Mr.  Manager  Clayton.  We  wish  that  the  word  "declined"  be 
stricken  out  and  the  word  "  accepted  "  be  substituted. 

And,  Mr.  President,  may  I  say  that  I  think  the  reports  made 
in  this  case  by  the  stenographers  of  the  Senate  have  been  unusually 
accurate. 

The  PREsroENT  pro  tempore.  The  correction  will  be  made  as  sug- 
gested by  the  manager. 

Mr.  Clark  of  Wyoming.  Mr.  President,  following  the  precedent 
established  in  the  last  impeachment  trial,  I  offer  the  following  order. 

The  President  pro  tempore.  The  order  will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  That  any  of  the  managers  or  counsel  for  the  respondent  having  all 
cr  any  portion  of  his  argument  in  manuscript  may  deliver  a  copy  of  the  same 
to  the  Reporter  or  any  portion  thereof,  which  for  lack  of  time  or  to  save  the 
time  of  the  Senate  the  managers  or  counsel  jshall  omit  to  deliver  or  read,  and 
the  same  shall  be  incorporated  by  the  Reporter  as  a  part  of  the  argument 
delivered,  and  any  manager  or  counsel  who  does  not  address  the  court  may 
file  and  have  printed  as  a  part  of  the  proceedings  an  argument  before  the  close 
of  the  discussion. 

Mr.  Culberson.  I  should  like  to  ask  the  Senator  from  Wyoming 
if  it  is  not  contrary  to  the  established  rule  of  the  Senate  to  have 
matter  printed  that  has  not  been  delivered  before  the  body. 

Mr.  Clark  of  Wyoming.  I  said  in  offering  the  order  that  it  was 
according  to  the  precedent  in  impeachment  cases.  It  is  contrary  to 
the  ordinary  rule  of  the  Senate,  but  it  is  a  proceeding  which  has 
been  followed  in  impeachment  trials  in  order  to  save  the  time  of  the 
Senate  and  preserve  the  record. 

Mr.  Culberson.  I  do  not  approve  of  that  policy,  Mr.  President, 
but  I  will  not  object  under  the  circumstances. 

The  PREsroENT  pro  tempore.  The  question  is  on  the  adoption  of 
the  order  just  presented  by  the  Senator,  from  Wyoming.    As  many 


1398  IMPEACHMENT   OP  ROBEBT  W.   ARCHBALD. 

as  favor  it  will  say  "  aye  " ;  opposed  "  no."  [Putting  the  question.] 
The  ayes  have  it,  and  the  order  is  adopted  by  the  Senate.  The 
managers  will  proceed,  if  they  are  ready  to  present  their  case. 

Mr.  Manager  Clayton.  Mr.  President,  as  I  understand  it,  15  hours 
were  accorded  to  this  discussion.  It  is  now,  I  believe,  16  minutes 
after  the  hour  of  1  o'clock.  I  think  it  is  important  to  make  that 
statement.  Mr.  Manager  Sterling  will  make  the  opening  argument 
on  behalf  of  the  managers  of  the  House  of  Eepresentatives. 

ASOXTMEITT  OF  MR.  MAN AOEE  STEBLDTO. 

Mr.  Manager  Sterling.  Mr.  President,  the  managers  on  the  part 
of  the  House  approach  the  argument  in  this  case  with  much  confi- 
dence. They  believe  that  the  record  which  has  been  made  proves 
the  charges  set  forth  in  the  articles  of  impeachment,  and  that  those 
charges  constitute  impeachable  offenses.  I  think  it  is  plain  from 
the  statement  made  by  counsel  for  respondent  in  the  beginning  of 
this  trial,  and  from  the  brief  which  was  filed  and  printed  some  days 
ago,  that  they  rely  for  acquittal  on  the  smgle  proposition  that  these 
offenses  do  not  constitute  impeachable  offenses  for  the  reason  that, 
as  they  claim,  they  do  not  constitute  indictable  offenses. 

In  their  brief,  counsel  for  the  respondent  lay  down,  as  the  first 
proposition,  that  no  offense  is  impeachable  unless  it  is  indictable; 
and,  as  a  second  proposition,  and  the  only  other  proposition  that 
they  submit,  is  that,  if  the  offense  in  order  to  be  impeachable  need 
not  be  indictable,  it  must  at  least  be  of  a  criminal  nature. 

As  to  the  first  proposition,  the  contention  of  counsel  for  the  re- 
spondent is  not  sustained  either  by  the  language  of  the  Constitution, 
by  the  decisions  of  the  Senate  in  former  impeachment  cases,  bv  the 
decisions  of  other  tribunals  in  this  country  which  have  tried  im- 
peachment cases,  or  by  the  decisions  of  the  English  Parliament ;  nor 
IS  that  contention  sustained,  so  far  as  I  have  been  able  to  read  the 
authorities  and  the  law  writers  on  constitutional  law,  by  a  single 
American  writer.  The  language  of  the  Constitution  so  far  as  it 
relates  to  the  trial  of  this  case  is  this : 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 

•  *  *  *  0  ,      m  0 

Judgment  In  cases  of  Impeachment  shall  not  extend  further  than  to  rcmoyal 
from  office  and  disqualification  to. hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  the  United  States. 

All  civil  officers  of  the  United  States  shall  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and  mis- 
demeanors. 

The  Judges    *     •    ♦     shall  hold  their  offices  during  good  behavior. 

I  have  stated  all  the  language  of  the  Constitution  with  which 
the  Senate  has  to  deal  in  determining  the  case  now  before  it.  I 
ask  the  Senate  to  consider  that  nowhere  in  that  language  is  there 
any  limitation  as  to  the  nature  or  extent  of  the  crimes,  misde- 
meanors, and  misbehaviors  in  office.  The  Constitution  does  not 
undertake  to  define  those  terms  with  reference  to  the  jurisdiction  of 
the^  Senate  in  removing  public  officers  for  the  violation  of  those  pro- 
visions of  that  instrument,  nor  does  it  limit  the  time  as  to  the  com- 
mission of  these  offenses.  It  does  not  provide  that  the  offenses  shall 
be  committed  during  the  service  from  which  it  is  sought  to  remove 
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him,  nor  does  it  limit  Congress  as  to  when  it  may  proceed  to  impeach 
and  try  an  offending  servant  Under  tlie  plain  language  of  the  Con- 
stitution the  House  of  Representatives  has  the  power  to  impeach, 
and  the  Senate  has  the  power  to  try  and  convict  for  offenses  of  the 
character  described  in  the  Constitution,  let  them  have  been  com- 
mitted at  any  time  during  the  term  of  office  from  which  the  respond- 
ent is  sought  to  be  removed,  during  his  service  in  some  other  office, 
or  during  some  other  term,  or  for  offenses  committed  before  he  became 
an  officer  of  the  United  States  and  while  he  was  a  private  citizen. 

If  the  Constitution  puts  no  limitation  on  the  House  of  Repre- 
sentatives or  the  Senate  as  to  what  constitutes  these  crimes,  mis- 
demeanors, and  misbehaviors,  where  shall  we  go  to  find  the  limita- 
tions? There  is  no  law,  statutory  nor  common  law,  which  puts 
limitations  on  or  makes  definitions  for  the  crimes,  misdemeanors,  and 
misbehaviors  which  subject  to  impeachment  and  conviction. 

It  will  not  be  maintamed  either  by  the  managers  or  by  the  counsel 
for  the  respondent  that  precedents  bind,  and  yet  we  may  well  consider 
them,  because  they  are  so  uniform  on  the  question  as  to  what  con- 
stitutes impeachable  offenses.  The  decisions  of  the  Senate  of  the 
United  States,  of  the  various  State  tribunals  which  have  jurisdiction 
over  impeachment  cases,  and  of  the  Parliament  of  England  all  agree 
that  an  offense,  in  order  to  be  impeachable,  need  not  be  indictable 
either  at  common  law  or  imder  any  statute. 

I  shall  not  weary  the  Senate  with  reading  the  history  of  impeach- 
ment cases,  but  I  do  desire  to  read  briefly  from  some  of  the  law 
writers  of  this  country,  giving  their  conclusions  as  to  what  consti- 
tute impeachable  offenses,  after  they  had  reviewed  and  considered 
cases  that  have  been  tried  in  the  Senate  and  in  other  forums  where 
impeachment  cases  have  been  tried. 

I  read  first  from  Tucker  on  the  Constitution.  On  page  416  I  find 
this: 

(e)  High  crimes  and  misdemeanors.  VThat  is  the  meaning  of  these  terms? 
Much  controversy  has  arisen  out  of  this  question.  Do  these  words  refer  only 
to  offenses  for  which  the  party  may  be  Indicted  under  the  authority  of  the 
United  States?  Do  they  mean  offenses  by  the  common  law?  Do  they  Include 
offenses  against  the  laws  of  the  States,  or  do  they  mean  offenses  for  which  there 
is  no  Indictment  In  the  ordinary  courts  of  Justice?  Or  do  they  Include  mal- 
administration, unconstitutional  action  of  an  officer,  willful  or  mistaken,  or 
Illegal  action,  willful  or  mistaken? 

And  then,  under  the  subject  of  "Bribery,"  the  author  says  this: 

(e)  So  in  respect  to  bribery.  Bribery  corrupts  public  duty.  The  difference 
between  treason  and  bribery  is  that  the  first  is  a  crime  defined  by  the  CJonstl- 
tution,  as  to  which  Ongress  has  no  power  except  to  declare  its  punishment 
Bribery  is  not  a  constitutional  crime,  and  was  not  made  a  crime  against  the 
United  States  by  statute  until  April,  1790.  These  two  cases,  therefore,  show  . 
that  the  words  "  high  crimes  and  misdemeanors  "  can  not  be  confined  to  crimes 
created  and  defined  by  a  statute  of  the  United  States ;  for  if  CJongress  had  ever 
failed  to  have  fixed  a  punishment  for  the  constitutional  crime  of  treason,  or 
had  failed  to  pass  an  act  in  reference  to  the  crime  of  bribery,  as  It  did  faU 
for  more  than  a  year  after  the  CJonstltution  went  into  operation,  it  would  result 
that  no  officer  would  be  Impeachable  for  either  crime,  because  Congress  had 
failed  to  pass  the  needful  statutes  defining  crime  In  the  case  of  bribery,  and 
prescribing  the  punishment  in  the  case  of  treason  as  well  as  bribery.  It  can 
hardly  be  supposed  that  the  Constitution  intended  to  make  impeachment  for 
these  two  fiagrant  crimes  depend  upon  the  action  of  Congress.  The  conclusion 
from  this  would  seem  to  be  inevitable  that  treason  and  bribery  and  other  high 
crimes  and  misdemeanors,  in  respect  to  which  Congress  had  failed  to  legislate, 
would  still  be  within  the  Jurisdiction  of  the  process  of  Impeachment. 
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I  read  now  from  the  brief  filed  by  Mr.  Manager  Clayton,  in  which 
he  quotes  from  Watson  on  the  Constitution : 

A  civil  officer  may  so  behave  in  public  as  to  bring  disgrace  upon  himself  and 
shame  upon  his  country,  and  he  may  continue  to  do  this  until  his  name  would 
become  a  national  stench,  and  yet  he  would  not  be  subject  to  indictment  by  any 
law  of  the  United  States,  but  he  certainly  could  be  impeached.  What  will 
those  who  advocate  the  doctrine  that  Impeachment  will  not  lie  except  for  an 
offense  punishable  by  statute  do  with  the  constitutional  provision  relative  to 
judges  which  says:  "Judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold 
their  offices  dpring  good  behavior"?  This  means  that  as  long  as  they  behave 
themselves  their  tenure  of  office  is  fixed,  and  they  can  not  be  disturbed.  But 
suppose  they  cease  to  behave  themselves?  When  the  Constitution  says  "a 
Judge  shall  hold  his  office  during  good  behavior,"  it  means  that  he  shall  not 
hold  it  when  It  ceases  to  be  good.  Suppose  he  should  refuse  to  sit  upon  the 
bench  and  discharge  the  duties  which  the  Constitution  and  the  law  enjoin 
upon  him,  or  should  become  a  notoriously  corrupt  character,  and  live  a  noto- 
riously corrupt  and  debauched  life?  He  could  not  be  indicted  for  such  conduct, 
and  he  could  not  be  removed  except  by  Impeachment.  Would  it  be  claimed 
that  Impeachment  would  not  be  the  proper  remedy  In  such  a  case? 

I  now  read  what  Cooley — who,  I  think,  is  recognized  as  one  of  the 
great  constitutional  law-writers  of  America— says  briefly  on  this 
subject.    I  read  from  his  Principles  of  Constitutional  Law,  page  178 : 

The  offenses  for  which  the  President  or  any  other  officer  may  be  impeached 
are  any  such  as  in  the  opinion  of  the  House  are  deserving  of  punishment  under 
that  process.  They  are  not  necessarily  offenses  against  the  generfll  laws.  In 
the  history  of  England,  where  the  like  proceeding  obtains,  the  offenses  have 
often  been  political,  and  in  some  cases  for  gross  betrayal  of  public  interests 
punishment  has  very  Justly  been  Inflicted  on  cabinet  officers.  It  is  often  found 
that  offenses  of  a  very  serious  nature  by  high  officers  are  not  offenses  against 
the  criminal  code,  but  consist  in  abuses  or  betrayals  of  trust,  or  inexcusable 
neglects  of  duty,  which  are  dangerous  and  criminal  because  of  the  immense 
Interests  Involved,  and  the  greatness  of  the  trust  which  has  not  been  kept. 
Such  cases  must  be  left  to  be  dealt  with  on  their  own  facts,  and  Judged  accord- 
ing to  their  apparent  deserts. 

Mr.  President,  the  following  is  from  volume  15  of  the  American 
and  English  Encyclopedia  of  Xaw,  paragraph  2,  page  1066 : 

The  Constitution  of  the  United  States  provides  that  the  President,  Vice  Presi- 
dent, and  all  civil  officers  of  the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors.  If  impeachment  in  England  be  regarded  merely  as  a  mode  of 
trial  for  the  punishment  of  common-law  or  statutory  crimes,  and  if  the  Constitu- 
tion has  adopted  it  only  as  a  mode  of  procedure,  leaving  the  crimes  to  which  it 
is  to  be  applied  to  be  settled  by  the  general  rules  of  criminal  law,  then,  as  It  Is 
well  settled  that  in  regard  to  the  National  Government  there  are  no  common- 
law  crimes,  it  would  seem  necessarily  to  follow  that  impeachment  can  be  insti- 
tuted only  for  crimes  specifically  named  in  the  Constitution  or  for  offenses 
declared  to  be  crimes  by  Federal  statute.  This  view  has  been  maintained  by 
very  eminent  authority,  but  the  cases  of  impeachment  that  have  been  brought 
under  the  Constitution  would  seem  to  give  to  the  remedy  a  much  wider  scope 
than  the  above  rule  would  Indicate.  In  each  of  the  only  two  cases  of  Impeach- 
*  ment  tried  by  the  Senate  in  which  a  conviction  resulted  the  defendant  was 
found  guilty  of  offenses  not  indictable  either  at  common  law  or  under  any 
Federal  statute,  and  in  almost  every  case  brought  offenses  were  charged  in  the 
articles  of  impeachment  which  were  not  Indictable  under  any  Federal  statute 
and  in  several  cases  they  were  such  as  constituted  neither  a  statutory  nor  a 
common-law  crime.  The  impeachability  of  the  offenses  charged  in  the  articles 
was  in  most  of  the  cases  not  denied.  In  one  case,  however,  counsel  for  the 
defendant  insisted  that  impeachment  would  not  lie  for  any  but  an  indictable 
offense;  but  after  exhaustive  argument  on  both  sides  this  defense  was  prac 
tically  abandoned.  The  cases,  then,  seem  to  establish  that  Impeachment  is  not 
a  mere  mode  of  procedure  for  the  punishment  of  indictable  crimes,  that  the 
phrase  "  high  crimes  and  misdemeanors "  is  to  be  taken  not  in  its  common- 
law  but  in  its  broader  parliamentary  sense,  and  is  to  be  interpreted  in  the  light 
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of  parliamentary  usage ;  that  In  this  sense  It  includes  not  only  crimes  for  which 
an  indictment  may  be  brought,  but  grave  political  offenses,  corruption,  malad- 
ministration, or  neglect  of  duty  involving  moral  turpitude,  arbitrary  and  oppres- 
sive conduct,  and  even  gross  improprieties,  by  judges  and  high  officers  of  State, 
although  such  offenses  be  not  of  a  character  to  render  the  offender  liable  to  an 
indictment  either  at  common  law  or  under  any  statute.  Additional  weight  is 
added  to  this  interpretation  of  the  Constitution  by  the  opinions  of  eminent 
writers  on  constitutional  and  parliamentary  law  and  by  the  fact  that  some 
of  the  most  distinguished  members  of  the  convention  that  framed  it  have  thus 
interpreted  it. 

Mr.  President,  at  the  suggestion  of  Manager  Clayton,  I  will  read 
from  the  brief  which  he  filed  and  in  which  he  quotes  from  Bouvier's 
Law  Dictionary. 

The  offenses  for  which  a  guilty  officer  may  l>e  impeachetl  are  treason,  bribery, 
and  other  high  crimes  and  misdemeanors  (Art.  II,  sec.  4).  The  Constitution 
defines  the  crime  of  treason  (Art.  Ill,  sec.  3).  Recourse  must  be  had  to  the 
common  law  for  a  definition  of  bribery.  Not  having  particularly  mentioned 
what  is  to  be  understood  by  "  other  high  crimes  and  misdemeanors,"  resort,  it  is 
presumed,  must  be  had  to  parliamentary  practice  and  the  common  law  in  order 
to  ascertain  what  they  are.  (Story,  Const,  par.  795.)  It  is  said  that  impeach- 
ment may  be  brought  to  bear  on  any  offense  against  the  Constitution  or  the  laws 
which  is  deserving  of  punishment  in  this  manner  or  is  of  such  a  character  as  to 
render  the  officer  unfit  to  hold  his  office.  It  is  primarily  directed  against  official 
misconduct,  and  is  not  restricted  to  political  crimes  alone.  The  decision  rests 
really  with  the  Senate.     (Black,  Const.  L.,  121.) 

And  so,  Mr.  President,  I  say,  that  outside  of  the  language  of  the 
Constitution  which  I  quoted  there  is  no  law  which  binds  the  Senate 
in  this  case  to-day  except  that  law  which  is  prescribed  by  their  own 
conscience,  and  on  that,  and  on  that  alone,  must  depend  the  result 
of  this  trial.  Each  Senator  must  fix  his  own  standard ;  and  the  result 
of  this  trial  depends  upon  whether  or  not  these  offenses  we  have 
charged  against  Judge  Archbald  come  within  the  law  laid  down  by 
the  conscience  of  each  Senator  for  himself. 

I  shall  leave  the  further  discussion  of  any  legal  propositions  in- 
volved in  the  case  to  my  associate  managers,  some  oi  whom,  I  know, 
are  much  better  prepared  than  I  to  discuss  them,  and  I  invite  the 
attention  of  the  Senators  to  facts  which  we  believe  we  have  proven  in 
this  case,  and  which,  as  I  said  at  the  beginning,  we  feel,  confidently, 
constitute  crimes  for  which  Judge  Archbald  should  be  removed  from 
office  under  the  law  as  it  is  laid  down  in  the  Constitution  and  under 
the  law  which  the  Senate  will  lay  down  for  themselves. 

The  first  offense  charged  in  the  articles  of  impeachment  is  that 
Judge  Archbald  used  his  official  power  and  influence  to  prevail  on 
the  Erie  Railroad  Co.  and  its  officials  to  sell  to  him  and  to  one  E.  J. 
Williams  the  Katydid  culm  dump.  Briefly,  the  history  of  the  facts 
in  that  case  are  these : 

E.  J.  Williams  went  to  Judge  Archbald  in  March,  1911,  and  told 
him  of  the  Katjdid  culm  dump,  and  said  to  him  that  an  option  could 
be  had  on  the  interest  owned  by  Robertson  &  Law,  who  had  worked 
the  Katydid  colliery^  and  that  ne  thought  that  if  an  option  could  be 
had  from  the  Hillside  Coal  &  Iron  Co.,  which  was  a  subsidiary 
corporation  to  the  Erie  Railroad  Co.,  the  Katydid  might  be  sold 
at  a  profit.  There  is  not  any  question,  either  in  the  testimony  offered 
by  the  managers  or  by  the  respondent,  or  in  the  testimony  of  the 
respondent  himself,  that  Mr.  Williams  and  Judge  Archbald  were 
each  to  share  equally  in  whatever  profits  came  from  the  transaction. 

Now,  what  did  Judge  Archbala  do?  He  first  wrote  a  letter  to 
Capt.  May,  the  superintendent  of  the  Hillside  Coal  Co.    He  says  that 
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Williams's  first  request  to  him  was  for  a  letter  of  introduction.  But 
he  did  not  get  a  letter  of  introduction.  Several  conversations  were 
had  in  subsequent  days,  before  the  31st  day  of  March,  in  which  it 
finally  developed  that  Judge  Archbald  gave  a  letter  to  Mr.  Williams 
to  take  to  Mr.  May,  in  which  he  simply  asked  Mr.  May  if  the  Katy- 
did culm  dump  was  for  sale  and,  if  so,  to  fix  a  price.  It  was  during 
those  two  days  that  Mr.  Williams  and  Judge  Archbald  agreed  to 
share  these  profits.  The  evidence  of  Judge  Archbald  himsel?  is  very 
plain  that  he  declined  to  give  Williams  the  letter  of  introduction 
until  Williams  had  reached  the  point  where  he  was  willing  to  divide 
the  profits  with  Judge  Archbald  in  the  Katydid  culm  dumj)  in 
order  to  secure  the  judge's  influence,  and  when  in  the  conversations 
they  had  come  to  that  understanding  Judge  Archbald  wrote  this 
letter,  the  first  step  in  his  effort  to  influence  the  railroad  company 
to  sell  them  this  dump. 

Williams  did  not  succeed.  He  returned  to  Judge  Archbald  and 
said  to  him  that  Capt.  May  would  not  talk  to  him  about  it;  that  he 
was  cross  and  did  not  seem  to  want  to  talk  to  him  about  it.  And  then 
some  time  in  June  Judge  Archbald  said  to  Williams,  "  I  will  go  and 
see  Brownell."  Mr.  Brownell  lived  in  New  York  and  was  vice  presi- 
dent of  the  Erie  Railroad  Co.  Judge  Archbald  said,  "  I  will  go  and 
see  Brownell,"  and  he  said  to  Williams,  "  I  have  some  cases  here  on 
my  desk  now  for  the  Erie  Railroad  Co.";  and  Williams  said  that 
he — Judge  Archbald — ^said,  "  I  might  be  able  to  hurt  them  for  refus- 
ing so  little  a  thing  as  that." 

There  is  some  truth,  I  know,  in  the  testimony  of  Williams  regard- 
ing that  incident,  because  Williams  said  that  when  he  referred  to  the 
cases  against  the  Erie  Railroad  Co.  that  were  on  his  desk  at  that  time 
Judge  Archbald  spoke  of  one  of  them  as  the  Lighterage  case.  It  is 
true  that  Williams  here  on  the  witness  stand  undertook  to  say  that 
he  saw  the  word  "  lighterage  "  on  the  back  of  the  briefs.  That  was 
not  true,  because  we  brought  here  before  the  Senate  every  brief  and 
every  printed  document  in  these  cases,  and  the  word  "  lighterage  " 
does  not  appear  anywhere  on  the  back  of  any  of  the  briefs.  And, 
mark,  the  word  "  lighterage  "  appears  just  in  one  instance,  and  that  is 
in  the  court  calendar  that  was  printed  for  the  October  term,  which 
had  not  come  to  Judge  Archbalcrs  desk  at  that  time. 

How  is  it  possible  for  this  man  Williams  to  have  known  anything 
about  the  Lighterage  cases?  He  knew  nothing  about  lighterage,  and 
it  must  have  come  from  Judge  Archbald ;  and  when  Judge  Archbald 
was  asked  how  it  was  possible  for  Williams  to  have  known  anything 
about  the  Lighterage  cases  except  through  him  he  undertook  to  say 
that  he  might  guess  that  it  came  from  William  P.  Boland.  All  the 
evidence  that  there  is  in  this  case  on  that  point  is  to  the  effect  that 
Williams  himself  told  William  P.  Boland  aoout  the  Lighterage  case, 
instead  of  Boland  telling  him  about  the  case.  And  I  believe  abso- 
lutely, just  as  Williams  stated  here,  that  Judge  Archbald  did  refer  to 
the  records  of  these  cases  on  his  desk  and  say,  "  Here  I  have  some 
cases  against  the  Erie  Railroad  Co.  for  consideration  now,"  and  made 
some  explanation  of  what  is  known  as  the  Lighterage  case.  He  did 
go  to  New  York.  On  the  4th  day  of  August  he  went  into  the  office 
of  Mr.  Brownell,  the  vice  president  and  general  counsel  of  the  Erie 
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Sailroad  Co.,  and,  as  he  undertakes  to  say,  he  said  to  Mr.  Brownell, 
as  his  reason  for  coming  there,  that  he  wanted  to  inquire  about  the 
title  to  the  Katydid  culm  dump. 

But  Mr.  Brownell  knew  nothing  about  the  title  to  the  Katydid 
culm  dimip,  and  he  referred  the  matter  to  Mr.  Kichardson,  who  was 
the  legal  representative  neither  of  the  Hillside  Coal  &  Iron  Co.  nor 
of  the  Erie  Railroad  Co.  He  went  to  New  York,  and  his  own  de- 
tailing of  the  conversation  that  occurred  with  Brownell  and  Rich- 
ardson is  to  the  effect  that  he  went  there  for  the  purpose  of  influ- 
encing those  railroad  oflGicials  to  direct  or  command  Capt.  May,  of 
the  Hillside  Coal  &  Iron  Co.,  to  sell  him  the  Katydid  culm  dump. 
Ijct  us  see  how  he  succeeded. 

But  suppose  he  had  not  succeeded ;  would  that  be  an  excuse  for 
the  offense  charged  in  this  count?  Suppose  he  had  sought  to  im- 
press upon  them  that  here  was  a  judge  of  the  Commerce  Court  seek- 
ing to  Duy  the  property  of  the  railroad  company,  and  he  had  failed 
in  his  attempt  to  influence  them.  Judge  Archbald  has  already  com- 
mitted this  offense.  So  far  as  he  is  concerned,  he  has  sought  to  use 
his  influence  as  a  judge  to  impel  this  railroad  company  to  part  with 
its  property.  But  he  did  succeed.  Mark  that  Mr.  Richardson  said 
that  he  would  take  the  matter  up  with  Capt.  May  and  that  he  would 
hear  from  them  later.  On  the  26th  day  of  August  Capt.  May  was 
in  New  York  and  Mr.  Richardson  gave  him  (Erection  to  sell  this 

groperty  to  Judge  Archbald  and  Mr.  Williams.  He  returned  to 
cranton  on  the  26th  day  of  Au^st,  and  on  the  29th,  meeting  Judge 
Archbald  on  the  street,  said  to  him,  "  You  tell  Mr.  Williams  to  come 
and  I  will  give  him  an  option  on  the  Katydid." 

In  the  meantime,  from  the  hour  that  Judge  Archbald  says  he  was 
in  New  York  to  see  Mr.  Brownell  about  the  state  of  the  title  to  the 
Katydid  culm  dump,  nothing  had  been  done  by  May ;  nothing  had 
been  done  by  Richardson,  Brownell,  or  Archbald  to  change  the 
state  of  that  title ;  nothing  had  been  done  to  correct  or  improve  the 
title;  but  on  the  29th  day  of  August,  1911,  they  make  this  option 
to  Mr.  Williams  and  Judge  Archbald. 

It  is  very  evident  from  the  course  of  counsel  for  the  respondent  in 
this  case  that  they  will  argue  to  the  Senate  that  we  have  not  proven 
anj  intent  on  the  part  of  Judge  Archbald  to  corruptly  influence  the 
railroad  company  to  sell  him  the  Katydid  culm  dump.  Every  law- 
yer within  the  sound  of  my  voice  recognizes  that  it  is  not  possible 
for  the  prosecution  in  any  case  to  prove  by  direct  testimony  the  in- 
tent of  the  accused. 

The  law  everywhere  provides  that  the  intent  must  be  inferred  from 
the  acts  and  the  conduct  of  the  accused,  and  the  law  will  imply  and 

E resume  that  he  intended  the  reasonable  and  natural  consequences  of 
is  own  act.  And  what  are  the  reasonable  and  natural  consequences 
of  the  act  of  Judge  Archbald  with  reference  to  his  relations  to  the 
railroad  company  and  the  Hillside  Coal  &  Iron  Co.  in  this  transac- 
tion? Does  it  not  naturally  follow,  that  a  judge  of  the  Commerce 
Court,  which  has  jurisdiction  over  interstate  railroads,  going  to  these 
railroad  companies  and  demanding  of  them  a  favor,  is  more  likely 
to  get  it  than  a  private  citizen  who  appeals  to  them  for  similar 
favors  ?  It  is  the  natural  result  of  his  act  that  they  should  accede  to 
his  request  rather  than  to  that  of  a  man  who  did  not  hold  a  position 
on  the  Commerce  Court. 
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But  let  me  say  now — and  the  same  thing  applies  to  other  charges 
in  this  impeachment — that  the  Erie  Kailroad  Co.,  the  Delaware, 
Lackawanna  &  Western  Railroad  Co.,  and  the  Lehigh  Valley  Kail- 
road  Co.  had  litigation  then  pending  in  the  Commerce  Court  and  that 
Judge  Archbald  at  the  time  of  the  Katydid  transaction  had  these 
cases  on  his  desk  for  consideration. 

Oh,  counsel  may  argue  that  it  was  only  an  inference  that  Judge 
Archbald  sought  to  use  this  power  to  influence  the  Erie  Railroad  Co., 
and  that  there  is  no  evidence  in  this  case  that  the  mere  fact  that  he 
was  a  judge  of  the  Commerce  Court  did  persuade  them  to  part  with 
their  property.  We  know  from  the  testimony  of  both  May  and 
Richardson  that  it  was  against  the  policy  of  the  Erie  Railroad  to 
sell  its  coal  properties  of  any  kmd.  But  tney  did  sell  in  this  instance 
and  they  sold  it  after  Judge  Archbald  had  gone  to  see  the  high  offi- 
cials of  the  company  and  importuned  them  to  let  them  have  it. 

But  suppose  he  did  not  intend  that  his  official  position  should  affect 
their  conduct.  Let  us  imagine,  if  it  is  possible  to  do  so,  that  Judge 
Archbald  was  so  innocent  and  so  guileless  that  it  never  occurred  to 
him  that  his  official  position  might  have  some  effect  on  these  litigants 
in  his  court.  The  effect  of  these  transactions  is  just  the  same,  and  if 
a  judge  so  conducts  himself  or  commits  acts,  even  without  intent  to 
do  wrong,  and  thereby  shakes  the  public  confidence  in  the  judiciary 
of  the  country  and  brings  his  high  office  into  disrepute,  he  ought  to 
be  impeached  and  removed  from  office. 

The  evil  of  all  these  cases  does  not  consist  merely  in  Judge  Arch- 
bald making  a  profit  by  the  use  of  his  official  power.  That  is  not  the 
great  evil  which  comes  to  the  people  of  the  country  by  reason  of  his 
conduct.  The  greatest  evil  from  conduct  such  as  his  lies  in  the  fact 
that  it  disturbs  the  public  mind  and  shakes  the  faith  of  the  people  in 
American  institutions;  and  when  the  faith  of  the  people  in  American 
institutions  is  shaken  it  is  impossible  for  them  to  endure. 

Counsel  for  respondent  has  offered  in  this  case  much  evidence  as 
10  the  value  of  the  Katydid  culm  dump.  Page  after  page  is  devoted 
to  that  end,  and  their  excuse  for  doing  so  is  because  we  called  Mr. 
Rittenhouse,  who  had  made  a  survey  of  the  dump  and  had  estimated 
its  value  and  given  it  to  the  Department  of  Justice  during  the  pre- 
liminary investigation  of  this  case.  We  never  offered  the  report 
of  Mr.  Rittenhouse  because  we  felt  that  the  question  of  value  was 
material  to  the  issue  in  this  first  count,  nor  is  it  material  now  as 
to  whether  the  Katydid  culm  dump  was  worth  more  or  less  than 
what  Williams  and  Archbald  agreed  to  pay  for  it,  the  sum  of  $8,000. 
It  was  worth  much  more.  The  testimony  of  Rittenhouse,  who 
investigated  it  for  the  Department  of  Justice,  the  testimony  of  the 
engineer,  Saum,  who  investigated  and  tested  it  for  the  Du  Pont 
Powder  Co.,  and  the  report  of  Mr.  Merriman,  the  engineer  for  the 
Hillside  Coal  &  Iron  Co.,  who  before  his  deatii  had  investigated  it, 
all  found  that  there  were  from  50,000  to  56,000  tons  of  coal  in  the 
Katydid  culm  dump. 

But,  as  I  said,  that  is  not  material  to  the  issue.  The  question  is, 
'What  was  the  frame  of  mind  on  that  question  which  Judge  Arch- 
bald entertained  when  he  was  seeking  to  Duy  it?  What  did  he  think 
it  was  worth?  If  he  believed  that  he  could  influence  the  railroad 
company  to  sell  to  him  for  $8,000,  and  after  buying  it  for  that  price 
that  he  could  sell  it  for  a  profit,  that  is  the  question  in  the  case,  and 
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that  is  the  motiye  that  prompted  him  to  use  his  power  as  a  judge  to 
get  this  property. 

Judge  Archbaid  was  right  about  it.  He  knew — or  at  least  relying 
on  W^iams,  he  knew — ^that  he  was  getting  it  at  a  bargain,  because 
within  60  days  they  had  sold  it  for  $20,000,  a  profit  of  $12,000,  which 
was  to  be  divided  equally  between  Williams  and  Archbaid.  Wil- 
liams did  not  put  in  a  dollar.  He  did  not  have  any  money  to  put  in 
it.  Archbaid  did  not  put  in  a  dollar.  The  capital  that  those  two 
men  employed  to  get  that  property  was  this — ^AVilliams's  experience 
as  a  coal-dump  finder.  He  found  the  dump,  and  Judge  Archbaid 
offset  that  capital  of  Mr.  Williams  with  his  iiifluence  with  the  rail- 
road company.  Williams's  experience  and  Archbald's  influence — 
there  was  the  partnership,  and  with  that  as  their  capital  they  started 
into  the  coal  business  on  equal  terms  and  equal  footing,  and  agreed 
to  divide  the  profits  equally. 

When  counsel  for  respondent,  Mr.  Worthington,  made  his 
opening  statement  in  this  case  he  talked  much  about  the  conspiracy 
of  the  Bolands  to  destroy  Judge  Archbaid,  and  he  undertook  to  set 
up  as  a  defense  to  the  offenses  of  Judge  Archbaid  that  the  Bolands, 
and  especially  William  P.  Boland,  had  undertaken  and  set  out  reso- 
lutely to  destroy  the  judge.  Mow,  suppose  that  all  he  said  about  it 
was  true.  Suppose  there  was  a  conspiracy  existing  between  the 
Bolands  and  others  to  destroy  Judge  Archbaid,  what  did  they  do! 
Did  the  Bolands  manufacture  any  testimony  against  Judge  Arch- 
bald?  Did  they  turn  a  hand  or  say  a  word  or  enter  into  any  agree- 
ment with  anybody  for  the  purpose  of  manufacturmg  testimony 
against  Judge  Archbaid  ? 

It  is  true  that  William  P.  Boland,  when  Williams  brought  him 
one  of  the  letters  that  Judge  Archbaid  had  written,  took  a  photo- 
graph of  it.  But  what  if  he  did?  The  judge  wrote  the  letter.  Sup- 
pose. W.  P.  Boland  did  suggest  to  Williams  to  have  Judge  Archbaid 
go  to  New  York  to  see  Brownell.  Judge  Archbaid  went.  Suppose 
Boland  did  suggest  to  Williams  that  he  have  Judge  Archbaid  write 
the  letter  to  Capt.  May  for  this  dump.  Judge  Archbaid  wrote  it. 
Suppose  Williams  and  William  P.  Boland  together  did  jointly  dic- 
tate the  silent-party  agreement,  in  which  they  agreed  to  give  Arch- 
bald  an  interest  in  this  culm  dump,  Archbaid  accepted  it. 

Now,  what  else  has  William  P.  Boland,  or  either  of  the  Bolands, 
done  on  which  these  gentlemen  can  charge  a  conspiracy  ?  That  is  all 
they  did.  It  may  be  that  William  P.  Boland,  rightfully  or  wrong- 
fully, it  is  not  for  me  and  it  is  not  for  the  Senate  to  say,  did  start  out 
to  get  evidence  against  Judge  Archbaid  in  this  case.  He  got  it,  and 
in  so  doing  he  rendered  a  valuable  public  service. 

Ah,  what  a  pitiable  spectacle  this  presents,  counsel  for  the  respond- 
ent, a  high  judicial  officer  of  the  United  States,  coming  into  the 
Senate  and  pleading  that  the  Bolands  had  duped  and  deceived  him 
into  doing  things  wiiich  scandalized  the  high  office  which  he  held. 

Now,  Mr.  President,  to  call  the  attention  of  the  Senate  to  the 
second  article,  which  relates  to  the  Marian  Coal  Co.  transaction. 
The  Marian  Coal  Co.  was  a  corporation  doing  business  near  Scranton 
in  the  way  of  washing  coal  from  one  of  the  coal  dumps  which  had 
been  formed  there  in  some  mining  operation.  The  Bolands  owned 
two-thirds  of  the  stock  of  the  Marian  Coal  Co.,  and  they  had  been 
involved  in  litigation  in  the  district  court  at  Scranton  and  in  the 
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Interstate  Commerce  Commission.  This  man  Williams  suggested  to 
the  Bolands,  one  day,  that  he  thought  George  M.  Watson,  an  attorney 
at  Scranton,  could  get  a  settlement  of  all  their  diificulties  and  sell  this 
Marian  Coal  Co.  to  the  Delaware,  Lackawanna  &  Western  Railroad. 

Now,  it  was  the  Delaware,  Lackawanna  &  Western  Railroad  Co. 
that  was  a  defendant  in  the  Interstate  Commerce  Commission  in  the 
suit  which  the  Marian  Coal  Co.  had  there  pending,  and  this  same 
railroad  was  a  party  defendant  also  in  those  two  cases,  No.  38  and 
No.  39,  in  which  the  Erie  Railroad  Co.  was  a  party,  and  which  was 
pending  at  this  time  in  the  Commerce  Court,  and  about  which  Judge 
Archbald  said,  "  I  have  here  on  my  desk  now  two  cases  against  the 
Erie  Railroad  Co."  The  Delaware,  Lackawanna  &  Western  was  in 
both  those  cases. 

I  do  not  know  how  it  was,  and  I  suppose  it  will  never  be  known 
how  it  happened  that  George  Watson,  immediately  after  the  Bolands 
had  employed  him,  went  direct  to  the  office  of  Judge  Archbald  to  get 
Judge  Archbald  to  intercede  for  him  in  carrying  out  the  matters  for 
which  he  had  been  employed  by  the  Marian  Coal  Co.  After  he  had 
talked  with  Judge  Archbald,  they  called  Christy  Boland  over  to  the 
office. 

It  is  true  Judge  Archbald  says  he  does  not  remember  anything 
about  that  incident,  but  I  believe  that  Christy  Boland  is  telling  the 
exact  truth  when  he  says  that  the  next  day,  I  think  it  was,  after 
they  bad  employed  Watson,  he  was  called  to  the  office  of  Judge  Arch- 
bald, where  he  found  Judge  Archbald  and  Mr.  Watson  in  consulta- 
tion, and  that  the  judge  said,  "  Now,  I  understand  the  agreement  to 
be  that  you  have  employed  George  Watson  to  settle  your  difficulties 
for  $100,000  and  that  you  are  to  give  him  a  $5,000  fee." 

That  was  the  testimony  which  was  elicited  last  evening  from  Mr. 
Christy  Boland  after  he  was  called  back  on  the  witness  stand.  I 
thought  it  was  in  the  record  on  the  first  examination.  I  knew  that 
Christy  Boland  had  testified  to  that  fact  before  the  Judiciary  Com- 
mittee. So  we  called  him  back  to  prove  it  before  the  Senate,  and 
he  testified  here  as  he  testified  before  the  House  committee  that  that 
statement  was  made  there  in  Judge  Archbald's  office  when  those 
three  persons  were  present. 

I  think  that  is  extremeljr  important,  because  Judge  Archbald  at 
that  time  said  he  would  assist  Mr.  Watson  all  he  could  in  the  settle- 
ment of  these  transactions,  and  he  knew  that  Watson  had  started  out 
and  had  been  employed  with  authority  to  settle  it  for  $100,000. 

Jiidge  Archbald  went  to  New  York,  or — I  will  put  it  just  as  chari- 
tably as  I  can — I  will  say  that  he  was  in  New  York,  as  he  insisted 
it  should  be  stated.  It  does  not  make  any  difference.  He  was  in 
New  York,  he  says,  holding  criminal  court,  and  while  there  he  went 
to  the  office  of  Mr.  Loomis,  on  the  4th  day  of  August. 

Now,  mark,  the  4th  day  of  August  was  a  red-letter  day  for  Judge 
Archbald  in  the  coal  business.  He  not  only  went  to  Brownell  and 
started  the  transaction  with  him  to  buy  the  Katydid  culm  dump,  but 
he  went  to  Loomis  on  the  same  day  in  order  to  prevail  on  him  to  see 
Watson  with  a  view  of  settling  the  Marian  Coal  Co.'s  difficulties. 
Loomis,  after  he  had  seen  him,  tellp.  him  he  will  have  his  people  take 
it  up  with  Mr.  Watson  and  see  what  can  be  done.  But  nothing  is 
done. 
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A  little  later  Judge  Archbald  sees  Loomis  in  the  city  of  Scranton 
and  reminds  him  of  the  matter  again,  and  urges  him  to  take  it  up 
with  Watson.  He  also  calls  Mr.  Phillips  over  to  his  house,  sends 
for  him  by  telephone,  and  urges  the  negotiations  along. 

Now,  Phillips  was  the  superintendent  of  the  coal  properties  of  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  After  a  consulta- 
tion there  Mr.  Phillips  says  that  he  told  Judge  Archbald  he  did  not 
see  any  possibility  of  a  settlement  because  of  tne  very  wide  difference 
of  opinion  as  to  the  value  of  the  property  and  the  merits  of  the 
lawsuit. 

Notwithstanding  that,  he  again  sees  Loomis  and  talks  with  him  on 
the  street  and  urges  him  to  teke  the  matter  up.  Nothing,  however, 
is  done. 

Then  Mr.  Loomis  writes  a  letter  to  him  and  tells  him  that  there 
is  no  possibility  of  a  settlement  of  the  matter  because  of  the  very 
great  difference  of  views  as  to  the  value  of  the  property. 

That  is  not  sufficient  for  Judge  Archbald.  Not  content  with  that, 
he  says,  out  of  a  pure  matter  of  friendship  for  George  M.  Watson, 
he  still  pursues  the  matter  with  more  diligence  and  more  eagerness 
than  ever  Watson  exercised  in  the  case,  and  writes  Loomis  a  letter 
urging  further  consideration  of  the  case.  This  is  the  letter  which 
Loomis  writes  to  Judge  Archbald  September  27: 

Septembbb  27,  1911. 

My  Dbab  Judge  :  As  per  our  recent  interview,  I  instructed  our  people  to  call 
on  Attorney  Watson  in  connection  with  the  Boland  cnse,  and  I  find  there  is 
little,  if  any,  prospect  of  our  reaching  any  settlement  of  this  case,  owing  to  the 
very  great  difference  of  opinion  as  to  the  merits  of  Mr.  Boland's  claims  and  the 
value  of  his  properties 
Thanking  you,  however,  for  your  good  efforts  in  this  direction,  I  am. 
Very  truly,  yours, 

£.  E.  LooMiB. 
Judge  R.  W.  Archbald,  Scranton,  Pa. 

Then  on  September  28,  the  next  day.  Judge  Archbald  replies : 

ScBANTON,  Pa.,  September  28,  1911. 

My  Deab  Mr.  Loomis  :  I  am  very  sorry  to  have  your  letter  stating  that  you 
have  not  been  able  to  effect  a  settlement  with  Mr.  Boland.  I  trust,  however, 
that  the  matter  is  still  not  beyond  remedy.  And  if  I  thought  that  it  would  heip 
to  secure  an  adjustment,  I  would  offer  my  direct  services.  I  have  no  interest 
except  to  try  and  do  away  with  an  unpleasant  situation  for  both  parties,  and  I 
hope  that  this  still  may  be  possible. 

Yours,  very  truly,  R.  W.  Archbald. 

Then  on  October  3  he,  nothing  daunted,  writes  again  urging  a 
personal  conference  and  manifesting  a  zeal  and  eagerness  that  was 
not  born  of  love  for  Watson,  but  of  a  desire  to  secure  a  fee  which 
was  dependent  on  the  success  of  the  enterprise : 

Mt  Deab  Mr.  Loomis  :  I  understand  that  there  has  been  a  suggestion  that  Mr. 
Watson  meet  you  and  possibly  also  Mr.  Truesdale,  and  that  Mr.  Watson  has 
written  asking  for  an  appointment.  It  seems  to  me,  if  I  may  be  permitted  to 
say  so,  that  this  is  a  very  good  idea.  It  will  give  you  an  opportunity  to  discuss 
the  Boland  claim  with  Mr.  Watson  upon  a  somewhat  different  basis  than  Ck>]. 
Phillips  could,  representing  the  coal  department 

I  have  little  doubt  but  that  it  will  appear  so  to  you,  and  it  may  be  altogether 
unnecessary  for  me  to  write  about  it.    But  I  am  sure  you  will  not  take  it  amiss 
to  have  me  do  so,  and  I  shall  hope  that  a  settlement  may  yet  be  reached  in  that 
way.    There  is  nothing  like  a  personal  interview  to  bring  about  such  a  result. 
Yours,  very  truly, 

R.  W.  Archbald. 
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It  has  occurred  to  the  minds  of  some  Senators,  I  have  no  doubt, 
that  the  managers  have  not  proven  that  Judge  Archbald  got  any 
money  consideration  or  that  he  was  to  get  any  money  consideration 
for  this  transaction.  It  is  known  now  to  the  Senators  who  heard 
this  testimony  that  Judge  Archbald  knew  that  the  proposition  of 
settlement  as  presented  to  Watson  by  the  Bolands  was  $100,000, 
and  it  is  known  by  the  testimony  of  Judge  Archbald  himself  that 
he  and  Watson  proceeded  on  the  theory  that  it  was  to  be  settled 
for  $161,000.  It  is  known,  and  it  is  beyond  dispute,  that  after  the 
time  Judge  Archbald  learned  that  the  basis  of  settlement  was 
$100,000,  and  after  he  learned  that  Watson  was  asking  the  railroad 
(tompany  $161,000 — after  he  knew  those  two  facts — he  still  wrote  two 
letters  to  Mr.  Loomis  urging  this  settlement  and  saw  Mr.  Loomis 
and  Mr.  Phillips  personally  about  the  matter. 

Now,  Christy  boland  testified  that  Watson  told  him  that  his 
reason  for  raising  it  from  $100,000  to  $161,000  was  because  he  had  to 
divide  this  excess  and  take  care  of  certain  persons,  among  whom  was 
Judge  Archbald.  I  have  not  a  bit  of  doubt  on  earth  but  what  Watson 
told  that  to  Christy  Boland.  But  I  do  not  pretend  to  say  to  the 
Senate  here  to-day  that  Judge  Archbald  and  Watson  had  ever  had 
any  agreement  or  understanding  about  it,  because  there  is  no  direct 
evidence  to  that  effect.  But  all  the  circumstances  point  to  that 
very  end,  and  it  is  competent  evidence  for  this  Senate  to  consider, 
because  of  the  fact  that  Archbald  and  Watson  had  entered  into  the 
conspiracy  to  do  a  wrongful  thing,  collecting  $61,000  more  than  the 
Bolands  demanded,  and  it  being  a  statement  by  one  of  the  co- 
conspirators, is  competent  and  proper  evidence  in  this  case  against 
Mr.  Archbald  and  is  worthy  of  consideration. 

But  I  desire  to  impress  this  fact  upon  the  Senate  now,  before  I 
leave  this  subject,  that  it  does  not  devolve  upon  the  managers,  in  the 
Marian  Coal  Co.  case,  to  prove  that  Judge  Archbald  understood  that 
he  was  to  have  a  cent  ojf  remuneration  for  his  services.  It  is  true 
that  the  article  charges  a  consideration,  but  it  does  not  say  a  money 
consideration.  If  he  did  this,  if  he  sought  for  the  welfare  of  this 
man  Watson,  if  he  sought  for  the  benefit  of  a  friend,  in  order  that  a 
friend  might  make  a  fee,  to  use  his  official  power  to  influence  liti- 
gants in  his  court  to  that  end,  it  is  an  impeachable  offense  and  he 
should  be  found  guilty. 

Oh,  you  say  maybe  it  is  not  so  culpable.  No ;  but  the  offense  exists, 
and  it  is  a  misuse  of  that  power  which  comes  to  every  man  who  occu- 
pies the  position  of  judge. 

Now,  I  call  the  attention  of  the  Senate  to  the  third  article,  about 
Packer  No.  3.  That  was  the  case  where  Judge  Archbald  and  Jones 
and  two  or  three  other  gentlemen  were  to  organize  a  corporation  for 
the  purpose  of  buying  Packer  No.  3.  No  money  was  to  be  paid  by 
any  of  these  gentlemen.  John  Henry  Jones  assured  them  that  he 
could  get  the  money  from  a  gentleman,  Mr.  Farrell,  in  New  York. 
So  they  put  it  up  to  Judge  Archbald  to  see  the  Lehigh  Valley  Rail- 
road Co.,  another  railroad  that  was  a  party  defendant  in  these  same 
suits  Nos.  38  and  39.  He  goes  to  the  Lehigh  Valley  Railroad  Co. 
He  goes  to  Mr.  Warriner,  of  that  railroad  company,  and  prevails 
on  hmi  to  sell  him  Packer  No.  3  for  the  benefit  of  this  new  corpora- 
tion. He  writes  a  letter  making  an  appointment  to  see  Mr.  Warriner, 
fulfills  the  aptJointment:  it  is  agreed  that  they  shall  have  Packer 
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No.  3  for  a  royalty  of  2  and  3  cents  on  the  different  grades  of  coal, 
and  afterwards  he  gets  a  letter  from  Mr.  Warriner  confirming  the 
agreement 

It  will  be  remembered  that  Madeira,  Hill  &  Co.  had  been  trying  to 
buy  Packers  Nos.  2,  3,  and  4  a  year  and  a  half  before  that.  It  seems 
that  at  that  time  the  Lehigh  Valley  Kailroad  Co.  did  not  want  to 
sell  Packers  Nos.  2,  3,  and  4,  even  though  Madeira,  Hill  &  Co.  offered 
them  a  royalty  of  5  and  10  cents  a  ton  on  the  coal. 

They  say  it  was  not  the  same  Packers.  It  is  true  that  Madeira, 
Hill  &  Co.  applied  for  Packers  Nos.  2,  3,  and  4,  and  that  these  gentle- 
men only  applied  for  Packers  Nos.  3  and  4.  They  got  the  option  for 
2  and  3  cents.  After  culm-dump  coal  had  sprung  up  immensely  in 
value  the  railroad  company  sells  to  Judge  Archbald's  corporation 
for  less  than  one-third  of  the  price  that  they  had  refused  to  take 
from  Madeira,  Hill  &  Co.  a  year  and  a  half  before. 

Then  comes  the  Wamke  deal.  Warnke  is  the  gentleman  who  gave 
the  note  to  Judge  Archbald  for  $610.  Let  us  see  what  Judge  ^ch- 
bald  did  in  consideration  for  that  note.  It  will  be  remembered  that 
Warnke  had  been  operating^a  dump  and  coal  property  for  some  time 
along  the  Philadelphia'  &  Keading  Boad,  and  having  his  property 
burned  down  he  failed  to  operate  it  for  a  while.  Then  the  railroad 
company  declared  his  lease  nad  been  abandoned  and  that  he  had  not 
any  further  right,  because  he  was  operating  under  a  lease  that  had 
been  assigned  to  Wamke,  but  which  the  railroad  claimed  was  not 
assignable.  Therefore  they  refused  to  allow  Warnke  to  proceed 
agam  to  operate  this  dump  and  this  colliery. 

Warnke  tried  a  number  of  people.  He  went  to  Baer,  the  president 
of  the  Philadelphia  &  Reading  Railroad  Co.,  and  he  went  to  Rich- 
ards time  and  time  again.  Mr.  Baer  says  in  his  testimony  that  he 
sent  numerous  other  men  to  him  to  get  the  Reading  Railroad  Co. 
to  allow  him  to  go  on  and  operate  it.  Finally,  as  a  last  resort, 
Warnke  learned  of  Judge  Archbald's  influence  with  the  railroads, 
and  he  goes  to  him.  I  think  one  of  the  Joneses  told  him  that  Judge 
Archbald  could  do  that  for  him.  So  he  sees  Judge  Archbald,  and 
Judge  Archbald  writes  a  letter  to  Richards,  the  man  who  has  charge 
of  the  coal  property  of  the  Philadelphia  &  Reading  Railroad  Co., 
making  a  date  at  Pottsville  some  time  in  the  future.  Judge  Arch- 
bald goes  to  Pottsville,  80  miles  away,  to  fulfill  this  appointment 
with  Mr.  Richards.  When  Wamke  saw  the  judge  he  said^  "Now, 
if  you  can  not  get  them  to  renew  or  revive  the  lease,  which  they 
claim  has  been  abandoned,  then  see  if  you  can  buy  the  Lincoln  culm 
dump  for  me."  Judge  Archbald  presented  the  matter  to  Richards 
along  that  line,  and  Richards  told  him,  "  No  ";  that  their  answer  was 
final  and  that  they  would  not  allow  Mr.  Wamke  to  proceed  under 
his  old  lease,  or  they  would  not  let  to  him  the  Lincoln  culm  dump. 

It  is  true  that  Judge  Archbald  did  not  succeed  in  influencing  the 
Philadelphia  &  Reading  Railroad  Co.  to  sell  property  to  his  friends 
at  that  time,  but  he  tried  to.  He  went  just  as  far  as  it  was  necessary 
for  him  to  go  in  order  to  commit  the  offense  charged  in  this  count. 
He  sought  to  influence  them  but  failed.  It  may  nave  been  due  to 
the  fact  that  the  Philadelphia  &  Reading  Railroad  Co.  was  not  in 
the  same  position  as  the  Erie,  the  Lackawanna  &  Western,  and  the 
Lehigh  Valley  Co.  were;  the  Philadelphia  &  Reading  Co.  did  not 
have  litigation  before  Judge  Archbald  just  at  that  time. 
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Now,  there  is  one  other  case  in  which  Archbald  sought  to  negotiate 
two  coal  transactions.  > 

Before  that,  however,  let  me  call  attention  to  this  with  reference 
to  the  Wamke  case.  Judge  Archbald  returned  to  Scranton  and  told 
Warnke  what  had  happened.  Immediately  following  his  effort  to 
get  Mr.  Richards  to  comply  with  Wamke's  request,  and  having 
failed,  he  takes  up  with  Mr.  Warnke  the  sale  of  the  Lacoe  &  Shiffer 
dump,  which  was  on  the  Delaware  &  Hudson  Railroad,  and  from 
which  railroad  company  a  right  of  way  had  to  be  had  in  order  to 
operate  that  culm  dump  successfully. 

John  Henry  Jones  testified  that  when  he  talked  to  Wamke  about 
this  dump  he  suggested  that  they  go  together  to  Judge  Archbald, 
because  Judge  Archbald  had  had  the  sale  of  this  dump  from  Mr. 
Berry,  the  secretary  of  Lacoe  &  Shiffer  Co.  So  they  go  to  Archbald. 
Although  Archbald's  option  had  expired  (Berry  says  ne  had  granted 
the  option  and  had  extended  it  from  time  to  time,  but  that  it  had 
expired  at  that  time) ,  notwithstanding  that,  they  go  to  Judge  Arch- 
bald and  have  a  talk  about  "  old  gravity  fill,"  which  was  the  prop- 
erty of  Lacoe  &  Shiffer.  John  Henry  Jones  says  that  he  raised  the 
question  as  to  whether  they  could  get  a  right  of  way  to  operate  this 
dump  from  the  Delaware  &  Hudson,  and  that  he  said  there  in  the 
presence  of  Archbald,  to  Mr.  Warnke,  that  Judge  Archbald  can  take 
care  of  that.  Anyhow,  they  bought  the  old  gravity  fill.  After  these 
events  had  taken  place^  after  the  judge  had  made  a  trip  of  80  miles 
to  Pottsville  to  see  Richards,  and  after  he  had  given  him  advice 
about  the  Lacoe-Shiffer  transaction,  never  having  put  a  dollar  in  it 
himsel^f ,  he  goes  to  the  office  of  Mr.  Warnke,  that  is  the  Premier  Coal 
Co.,  and  got  this  note  for  $510. 

Now,  there  is  one  other.  It  is  article  6,  in  which  there  were  two 
efforts  to  deal  with  the  railroad  companies  concerning  coal  property. 
You  remember  hearing  a  good  deal  about  the  Everhart  interests. 
The  Everharts  owned  an  interest  in  800  acres  of  coal  land.  It  seems 
that  Mr.  Warriner's  company,  the  Lehigh  Valley,  had  some  time  be- 
fore that  desired  to  purchase  their  interest  in  that  property.  Dainty 
tells  Judge  Archbald  about  it,  and  Judge  Archbald  then  goes  to  see 
Mr.  Warriner.  First  he  has  Dainty  go  to  see  the  Everharts,  to  see 
whether  or  not  the  interests  are  purchaseable.  Then  he  goes  to 
Warriner  and  undertakes  to  get  them  to  agree  to  buy  the  Everhart 
interest  in  case  he  and  Dainty  can  get  them  for  sale.  While  he  is 
there  talking  with  Warriner  about  that,  as  Dainty  had  said  to  Judge 
Archbald  that  he  wanted  if  possible  to  lease  from  the  Lehigh  Valley 
Railroad  Co.  320  acres  of  land,  another  tract  of  coal  land  there,  he 
tried  to  prevail  upon  Warriner  to  get  the  Lehigh  Valley  Railroad  Co. 
to  rent  that  land  to  Mr.  Dainty. 

Now,  Senators,  there  are  the  coal  cases.  There  are  seven  of  them 
where  Judge  Archbald  sought  to  get  property  from  and  to  dispose 
of  property  to  interstate  railroads — ^to  five  interstate  railroads,  three 
of  which  had  litigation  then  pending  in  his  court. 

Let  us  summarize,  now,  briefly  as  to  those  counts  in  the  indictment. 
There  is  the  Katydid,  owned  by  the  Erie  Railroad  Co. ;  he  sought  to 
get  that.  There  is  the  Marian  coal  property,  which  he  tried  to  sell 
to  the  Delaware,  Lackawanna  &  Western  Railroad  Co.^  There  are 
Packers  No.  3  and  No.  4,  which  he  tried  to  buy,  and  which  he  reallj 


ABGUMBNT  OF   MB.   MANAGES  STBBLING.  1411 

did  buy  from  the  Lehigh  Valley  Sailroad  Co.  N  ext  came  the  Wamke 
deal  in  which  he  attempted  to  influence  the  offict»rs  of  the  Philadel- 
phia &  Reading  Railroad  Co.  to  continue  theii  lease  with  Warnke 
or  to  sell  him  what  was  known  as  the  Lincoln  dump.  FaUing  in  this, 
he  undertakes  to  negotiate  another  transaction  for  Warnke  by  selling 
to  him  the  dump  known  as  old  gravity  fill  owned  by  Lacoe  &  ShiflFer, 
out  which  required  the  right-oi-way  from  the  Delaware  &  Hudson 
Railroad  Co.  m  order  to  operate  it  successfully,  and  Jones  assured 
^Yamke  in  the  presence  of  Archbald  that  the  judge  could  take  care 
of  that.    That  makes  five  instances. 

Then  Archbald  and  Dainty  conceived  the  idea  of  getting  the  in- 
terests of  the  Everharts  in  800  acres  of  coal  land  for  sale  and  sell- 
mg  it  to  the  Lehigh  Valley  Railroad  Co.  At  the  same  time  Dainty 
conceived  the  idea  that  he  would  like  to  rent  from  that  railroad  320 
acres  of  other  coal  land.  Judge  Archbald  readily  becomes  the  inter- 
mediary in  these  transactions,  makes  an  appointment  with  Warnke. 
who  represents  that  railroad,  and  seeks  to  carry  these  two  proposed 
transactions  to  a  successful  end. 

Counsel  for  the  respondent  called  in  witnesses  here  to  prove  that 
there  was  nothing  unusual  about  other  people  furnishing  money  to 
operate  these  dumps ;  they  offered  to  prove  that,  because  Parrell  wa^s 
to  come  from  New  York  to  put  in  all  the  money  necessary  to  operate 
Packer  No.  3,  it  was  not  unusual,  but  that  it  was  a  very  common  and 
frequent  course  of  business.  Aye,  but  they  did  not  prove  any  cases 
where  judges  of  the  United  States  courts  had  sought  to  buy  propertv 
with  money  furnished  by  other  persons  from  railroads  which  had 
litigation  pending  at  the  time  in  those  courts.  This  is  the  only  in- 
stan'^e,  thank  God,  that  the  records  of  our  country  disclose  where  that 
thing  was  done. 

These  gentlemen  seem  not  to  be  able  to  distinguish  between  the 
conduct  of  a  man  on  the  Federal  bench  and  a  man  in  private  life. 
Mr.  Dainty  and  Mr.  Jones  and  Mr.  Williams,  and  all  those  rounder? 
who  seem  to  infest  the  city  of  Scranton — any  of  them  had  a  perfect 
right  to  go  to  those  railroad  companies  and  prevail  upon  them  to 
sell  them  their  coal  properties,  if  they  wanted  to  do  so;  but.  thev 
did  not  have  any  right  to  get  Judge  Archbald  to  act  as  intermediary 
for  them  in  these  transactions,  because  they  knew  that  he  was  a 
judge  of  the  Commerce  Court,  and  that  a  judge  of  the  Commerce 
Court  had  no  right  to  render  his  services  by  reason  of  his  being  a 
judge  to  these  men  for  that  purpose. 

There  is  a  strange  thing  about  this  case.  There  are  a  number  of 
these  men ;  there  are  the  three  Joneses — John  Henry  Jones,  Thomas 
Star  Jones,  and  Fred  Jones — and  E.  J.  Williams,  and  George  M. 
Watson,  and  Dainty,  and  Warnke,  and  Kizer — all  of  them  dealing 
more  or  less  in  coal  properties  of  different  kinds — ^and,  somehow, 
every  time  they  came  to  a  proposition  where  a  railroad  company  was 
interested  in  any  of  these  properties  their  trail  leads  always  to  the 
office  of  Judge  Archbald,  in  the  Federal  building. 

Another  strange  thing  about  all  these  cases  is  fliat  in  any  of  these 
transactions  Judge  Archbald  never  did  a  thing,  never  put  in  a  dollar, 
never  wrote  a  letter,  never  turned  a  hand,  never  did  anything,  except 
to  intercede  with  the  railroad  companies.  That  is  what  he  was  em- 
ployed for.  This  was  the  one  thing,  the  only  function,  which  he  had 
to  perform. 
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Why  did  they  so  to  Judge  Archbald?  Because  they  knew,  first, 
that  he  was  a  judge  of  the  Commerce  Court;  second,  because  they 
knew  that  court  had  jurisdiction  over  interstate  railroad  companies; 
third,  they  knew  that  Archbald  would  use  that  influence  over  the 
interstate  railroad  companies;  and^  fourth,  they  knew  that  they  could 

Set  it  for  a  consideration.  And  thus  it  was  natural  they  should  use 
im  in  their  business.  Judge  Archbald,  by  his  conduct,  simply 
worked  up  a  side-line  trade  in  culm  dumps  from  the  mere  fact  that 
he  did  have  power  over  the  railroad  companies. 

Mr.  President,  I  desire  to  call  the  attention  of  the  Senate  to  the 
Kissinger  case.  It  is  true  that  that  occurred  when  Jud^  Archbald 
was  a  district  judge,  and  that  he  is  not  now  a  district  judge.  Coun- 
sel for  the  respondent  have  not  raised  that  question  in  their  brief 
nor  in  their  opening  statement,  as  I  recall. 

Mr.  WoRTHiNOTON.  We  raised  it  in  the  brief. 

Mr.  Manager  Sterling.  I  had  overlooked  it,  if  it  is  in  the  brief; 
but  I  remember  that  one  of  the  Senators  raised  the  question  during 
the  trial  of  the  case,  as  to  whether  or  not  the  House  of  Representa- 
tives could  impeach,  and  the  Senate  convict,  for  an  offense  committed 
during  a  service  which  the  accused  was  not  performing  at  the  time 
of  the  articles  of  impeachment  I  think  there  is  but  one  Federal 
case,  one  Federal  precedent,  on  that  point.  There  are  State  prece- 
dents, where  the  language  of  the  State  constitution  was  similar 
to  that  of  the  Federal  Constitution ;  and  in  those  cases  it  has  always 
been  held  that  the  officer  could  be  impeached  even  though  the  term 
of  office  during  which  the  offense  were  committed  had  expired.  I 
think  that  is  the  universal  rule  in  all  precedents  under  constitutions 
similar  to  the  Federal  Constitution. 

Without,  however,  taking  the  time  of  the  Senate  to  read  any  of 
those  authorities,  I  merely  desire  to  call  their  attention  to  this 

Proposition :  Suppose  a  man  had  committed  some  heinous  offense, 
ad  been  guilty  of  some  degrading  or  debasing  conduct  while  in  the 
public  service,  something  that  had  brought  the  office  into  disrepute, 
and,  before  that  act  had  been  discovered,  he  had  been  promoted 
from  that  office  to  some  higher  office,  do  j^ou  say  that  under  the 
Constitution,  and  a  Constitution,  too,  in  which  there  are  no  limita- 
tions as  to  the  time  of  committing  these  offenses,  the  people  have  no 
redress,  and  that  the  Congress  of  the  United  States  has  not  the  power 
to  impeach?  Where  is  the  limitation?  Where  is  the  Senate  for- 
bidden to  convict  one  for  offenses  committed  prior  to  the  service 
which  he  is  holding  at  the  time? 

The  Constitution  provides  that  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  upon  impeachment  for  and  con- 
viction of  treason^  bribery,  and  other  nigh  crimes  and  misdemeanors. 
There  is  nothing  in  that  clause  of  the  Constitution  limiting  impeach- 
ment and  conviction  to  offenses  committed  during  service  m  the 
office  for  which  it  is  sought  to  remove  him.  Who  has  any  power  to 
put  any  limitation  to  this  clause  in  the  Constitution?  It  would  be 
indeed  a  dangerous  precedent,  if  precedents  were  binding,  for  the 
Senate  to  say  that  the  House  had  no  power  to  impeach  and  the 
Senate  no  power  to  convict  and  remove  from  office  unworthy  servants 
who  had  committed  crimes  in  private  life  or  during  some  prior  serv- 
ice, but  who  had  not  been  discovered  until  after  his  appointment  to 
the  public  service. 
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Let  us  see  what  it  would  lead  to.  Suppose  this  argument  in  this 
case  was  closed,  suppose  every  Senator  had  reached  in  his  mind  the 
conclusion  that  the  respondent  ought  to  be  removed  from  office ;  that 
that  is  the  status  of  the  case  to-night  when  adjournment  comes^  and 
that  duringthe  nighttime  Judge  Archbald  should  send  his  resigna- 
tion to  the  President  of  the  United  States  and  it  should  be  accepted^ 
would  vou  say,  because  he  was  out  of  office,  because  his  service  had 
expired  by  resignation,  that  you  could  not  impeach  and  convict  him? 

Kemember  that  there  are  two  judgments  which  the  Senate  can  im- 
pose in  impeachment  cases — one  the  removal  from  office  and  the  other 
the  disaualification  from  holding  any  office  of  honor,  trust,  or  profit 
under  tne  United  States.  There  would  be  no  occasion,  if  he  should 
resign,  for  the  judgment  of  the  Senate  removing  him,  because  the 
purpose  of  that  judgment  would  have  been  accomplished ;  but  would 
the  Senate  be  deprived  of  its  constitutional  power  to  impose  the  other 
judgment  and  disqualify  this  man  from  ever  holding  office  again  sim- 
ply by  the  act  of  tne  accused  himself?  Will  anybody  arffue  that  the 
respondent,  the  accused,  in  impeachment  cases^  has  got  tne  power  to 
take  awaj  from  the  Senate  its  constitutional  right  to  disqualify  him 
for  holdmg  public  office?  I  think  that  is  all  that  need  be  said  on 
that  point;  and,  with  that  in  view,  I  desire  to  discuss  briefly  the 
Kissinger  case,  which  occurred  when  Judge  Archbald  was  a  district 
judge  at  Scranton. 

It  will  be  remembered  that  Kissinger  had  some  five  of  six  cases 
pending  against  insurance  companies  for  the  recovery  of  a  fire  loss 
which  had  occurred  in  his  coal  property,  and  they  had  been  taken 
from  the  State  court  in  Luzerne  County  to  the  district  court  over 
which  Judge  Archbald  presided.  It  was  on  the  3d  day  of  October, 
1908,  when  those  cases  were  transferred  to  the  Federal  court.  In 
the  latter  part  of  September  this  man  Kissinger  had  seen  Judge 
Archbald,  and  talked  to  him  about  the  organization  of  a  corporation 
to  take  an  interest  in  a  Honduras  gold-mining  scheme.  Those  negotia- 
tions were  on  when  these  cases  came  into  the  judge's  court,  but  thev 
continued  during  all  the  time  that  those  cases  were  pending  aha, 
according  to  the  original  testimony  of  this  man  Kissinger,  Judge 
Archbald  virtually  agreed  to  become  a  partner  in  the  enterprise 
with  Kissinger,  without  the  knowledge  of  those  on  the  other  siae  of 
the  cases.  I  will,  however,  agree  now,  although  Kissinger  is  our  wit- 
ness in  the  case,  that  Kissinger  is  not  a  reputable  witness,  because  in 
this  case  he  comes  into  the  Senate  here  and  testifies  to  an  entirely 
different  state  of  facts  from  what  he  did  then;  but  it  is  immaterial 
which  horn  of  the  dilemma  these  gentlemen  take  in  the  case,  because, 
in  any  event,  Judge  Archbald  is  culpable,  and  committed  an  offense 
for  which  he  ought  to  be  removed  from  office. 

This  man  Kissinger  brings  Mr.  Kussell  from  New  York  to  lay  the 
matter  before  Judge  Archbald,  and  he  tells  him  about  the  wonder- 
ful things  in  that  Honduras  gold-mining  scheme.  Then  it  goes  on, 
and  these  cases  come  for  trial  early  in  November,  I  think.  During 
the  trial  of  the  first  case,  after  the  evidence  for  the  plaintiff — ^that 
is,  Mr.  Kissinger — ^was  submitted  and  they  had  closed  their  case, 
the  defendant  demurred  to  the  evidence,  and  Judge  Archbald  over- 
ruled the  demurrer,  holding  with  Kissinger  in  the  case.  It  maj  have 
been  proper;  I  do  not  know;  I  do  not  care;  and  it  is  not  tor  the 
Senate  to  try  the  6ase  of  Kissinger  against  the  insurance  companies ; 
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but  whether  it  was  a  right  decision  or  a  wrong  decision,  all  we  care 
for  is  to  know  that  it  occurred  while  these  negotiations  were  pending 
between  Kissinger  and  Archbald  with  reference  to  this  gold-mining 
scheme. 

Then,  a  little  later,  I  think  on  the  28th  day  of  November,  the 
very  day  that  the  judgments  in  those  cases  matured — you  remember 
after  tlie  judge  held  the  evidence  sufficient  to  sustain  a  case,  they 
settled  the  case  for  something  like  $25,000,  to  be  paid  in  15  days — 
the  very  day  those  judgments  matured,  Mr.  "Rissinger  makes  a  note 
to  Judge  Archbald  for  the  sum  of  $2,500.  Archbald  indorses  the 
note,  turns  it  back  to  Rissinger,  and  Rissinger  takes  it  to  the  bank 
and  gets  the  money  on  it.  Jfow,  that  is  not  the  material  part  in  the 
proposition  at  all. 

Rissinger  said  before  the  Judiciary  Committee  that  the  agree- 
ment at  that  time  was  that  Judge  Archbald  was  to  pay  one-third 
of  the  note  and  take  the  value  of  that  third  in  stock  of  the  Hon- 
duras gold-mininff  scheme.  In  any  event,  in  a  very  short  time 
after  that  and  before  the  note  had  matured — it  was  a  four  months' 
note — 84  shares  of  stock  of  the  Scranton-Honduras  Mining  Co., 
which  was  to  take  a  part  of  the  property  of  this  gold-mining  scheme 
in  Honduras,  were  delivered  to  Judge  Archbald.  Judge  Archbald 
said  it  was  collateral  security  for  the  note,  but  this  stock  on  its 
face  was  only  worth  $1,680,  at  $20  a  share.  It  was  not  delivered 
to  Judge  Archbald  at  the  time  he  indorsed  the  note  and  turned  it 
over  to  this  man  Rissinger.  That  would  have  been  the  time  when 
one  would  generally  take  collateral  security,  and  when  one  takes 
collateral  security  tney  generally  take  a  little  more  than  the  amount 
of  their  liability  instead  of  very  much  less,  and  when  one  indorses 
stock  as  collateral  security  for  liability  on  a  note  the  man  who  gets 
the  benefit  of  it  generally  assigns  his  stock  over  to  the  party  that 
indorses  it,  but  this  stock  was  issued  direct  from  the  corporation 
to  Judge  Archbald  and  delivered  to  him  some  two  months  after  he 
had  indorsed  this  note. 

I  want  to  call  the  attention  of  the  Senate  to  another  fact.  I  shall 
not  read  it,  but  I  trust  that  one  of  the  other  managers  in  this  case 
will  read  the  statute  of  the  United  States  on  bribery.  It  provides 
that  any  jud^e  who  takes  anything  of  value  with  a  view  of  mfluenc- 
ing  his  decision,  or  after  a  decision  receives  anything  of  value  on 
account  of  it,  is  guilty  of  bribery,  even  though  it  did  not  influence 
his  judgment.  Even  though  it  did  not  influence  his  decision  it  is 
bribery. 

Is  there  a  more  charitable  construction  that  can  be  put  upon  the 
conduct  of  Judge  Archbald  in  receiving  this  present?  Rissinger 
now  says  the  judge  never  paid  a  cent  for  this  stock,  and  he  never 
expected  him  to  pay  a  cent  for  it.  It  was  simply  a  present  to  Judge 
Archbald  of  this  stock  in  this  gold-mining  scheme  after  the  decision 
of  the  judge  in  favor  of  Rissinger.  Is  there  a  more  charitable  con- 
struction, I  ask  you,  than  the  one  I  have  suggested  in  this  instance  ? 
If  there  is,  I  agree  that  it  is  the  duty  of  Senators  to  adopt  it.  If 
we  can  eliminate  from  our  minds  the  fact  and  the  thought  that 
Rissinger  was  a  litigant  in  Judge  Archbald's  court,  if  we  can  elimi- 
nate from  our  minds  the  thought  and  the  knowledge  that  Judge 
Ai'chbald  presided  over  the  court  in  which  Rissinger  was  a  litigant, 
then  we  may  put  another  construction  on  this  transaction.    Rissinger 
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was  there  in  Scranton  to  sell  stock  in  this  feold-mining  scheme,  and  he, 
like  many  another  faker  who  has  undertaken  to  detraud  the  public 
in  transactions  of  this  kind,  went  to  men  of  influence  in  that  com- 
munity. It  seems  the  person  first  of  all  to  whom  he  appeals  is  Judge 
Archbald.  He  enlists  nim  in  the  enterprise.  He  gets  his  name  con- 
nected with  the  enterprise  in  order  to  do  what?  To  sell  stock  to 
other  people  in  Scranton.  Judge  Archbald  had  no  personal  knowl- 
edge of  this  scheme  in  Honduras;  he  had  no  knowledge  at  all,  ex- 
cept what  he  had  gotten  from  an  entire  stranger,  George  Russell, 
who  came  to  see  him  from  New  York.  Is  this  man  who  had  sat,  as 
he  has  said,  for  29  years  upon  the  bench  listening  to  cases  of  this  kind — 
listening  to  contentious  lawyers  during  all  of  this  time — is  this  man 
so  guileless  that  it  never  occurred  to  him  that  Kissinger  wanted  his 
name  to  influence  other  men  to  go  into  this  scheme? 

Aye,  Senators,  a  judge  who  will  sell  his  name  for  a  consideration 
to  any  kind  of  an  enterprise,  good  or  bad — and  the  chances  are  a 
hundred  to  one  that  this  one  was  bad — a  judge  who  will  sell  his 
name  to  any  kind  of  an  enterprise  to  influence  other  people  less 
experienced  than  he,  perhaps — and  I  know  there  are  people  in  Scran- 
ton who,  if  they  saw  Judge  Archbald's  name  connected  with  this 
gold-mining  scheme,  would  say  "  that  must  be  ^ood,"  because  it  has 
been  proven  here  to  the  Senate  that  his  reputation  in  Scranton  was 
A  No.  1,  and  I  know  the  use  of  his  name  would  have  its  influence  in 
misleading  people  to  invest  their  money  and  their  property  in  that 
ffet-rich-(}uick  scheme — a  judge  who  will  do  that,  a  man  who  will 
do  that,  is  not  fit  to  sit  on  the  Federal  bench. 

I  next  call  attention,  Mr.  President,  very  briefly  to  the  Helm 
Bruce  case.  I  think  that  Senators  who  listened  to  the  testimony  of 
Judge  Archbald  are  of  the  opinion  that  the  correspondence  whicli 
Judge  Archbald  had  with  Helm  Bruce  about  that  case  reversed  the 
first  decision  of  the  court  and  compelled  a  different  decision  from 
the  one  the  court  had  first  agreed  upon.  Is  it  sufficient  to  say  that 
the  final  decision  was  right?  I  do  not  know  whether  it  was  or  not, 
and  I  do  not  care ;  neither  do  Senators  care  whether  the  last  decision 
was  right  or  whether  the  first  decision  was  right.  At  any  rate,  it 
developed  that  when  all  the  judges  of  the  Commerce  Court,  except 
Judge  Archbald,  were  in  favor  of  deciding  the  case  in  favor  of  the 
Board  of  Commerce  of  .New  Orleans  and  against  the  Louisville  & 
Nashville  Railroad  Co.,  Jud^e  Archbald  held  out  for  the  railroad 
company,  and  then  began  this  correspondence  with  Helm  Bruce 
about  the  evidence  of  one  Compton.  He  did  not  tell  the  other  mem- 
bers of  the  court  what  he  had  done ;  never  telling  the  counsel  on  the 
other  side  what  he  had  done,  or  never  giving  them  notice.  Then, 
after  this  man  Bruce  had  sent  this  correction  in — and  it  may  have 
been  a  perfectly  proper  correction ;  I  do  not  know ;  he  might  have  been 
right  about  it— the  judge  writes  to  him  again,  and  Bruce  submits 
another  argument,  a  long  argument,  on  some  phases  in  the  case. 
That  was  as  late  as  January.  After  that  the  court  filed  an  opinion 
exactly  opposite  from  that  on  which  they  originally  agreed,  and  that 
final  opinion  was  filed  in  the  month  of  February.  I  believe  that  the 
inevitable  and  logical  and  reasonable  conclusion  is  that  Judge  Arch- 
bald, by  reason  of  this  assistance  from  Helm  Bruce,  was  able  to  con- 
vince the  court  that  their  first  decision  was  wrong,  and  compelled 
them  to  reverse  it. 
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But  suppose  it  is  a  righteous  decision,  what  does  the  other  fellow 
think  about  it  when  he  was  deprived  of  the  right  to  come  before  that 
court  and  present  his  side  of  the  contention  about  which  Helm  Bruce 
wrote  to  Judge  Archbald  ?  That  is  the  question,  Senators,  and  I  say 
that  it  seems  to  me  that  we  are  impelled  to  the  conviction  that  Judge 
Archbald  was  determined — and  I  am  inclined  to  think  that  he  was 
wrongfully  determined — to  have  that  case  decided  in  favor  of  the 
Louisville  &  Nashville  Railroad  Co.  The  reason  I  think  he  wrong- 
fully sought  to  do  it  was  because  he  kept  all  his  transactions  with 
Helm  Bruce  in  utter  secrecy  both  from  his  colleagues  on  the  bench 
and  from  the  attorneys  on"  the  other  side  of  the  case.  If  he  had 
disclosed  the  transaction  to  them,  if  he  had  sent  a  copy  of  the  letter 
that  he  wrote  to  Helm  Bruce  to  the  lawyers  on  the  other  side  of  the 
case,  how  easy  it  would  have  been  to  have  given  them  an  opportunity 
to  reply.  Is  it  possible  that  a  man  on  the  bench  for  29  years  does 
not  better  understand  the  ethics  of  the  bench  than  that?  The  first 
thins  those  of  us  who  are  lawyers  learned  in  the  practice  of  our 
profession  was  that  it  was  always  unethical  to  do  anj'thing  in  a 
case  without  giving  the  lawyer  on  the  other  side  due  notice;  yet 
Judge  Archbald,  standing  here  as  he  does,  pretends  to  tell  the  Senate 
that  it  was  innocently  done  and  that  it  never  occurred  to  him  that 
it  was  bad  ethics. 

Now,  just  a  word  about  the  appointment  of  this  man  Woodward  as 
jury  commissioner.  I  do  not  maintain  that  the  offense  consists  of 
appointing  a  railroad  lawyer  jury  commissioner.  I  mean  by  that 
that  the  mere  fact  that  he  was  a  railroad  lawyer  does  not  in  itself 
constitute  the  offense.  If  Judge  Archbald  had  appointed  any  man 
who  has  one  general  line  of  litigation  and  one  class  of  clients  and 
always  appeared  in  court  for  that  class  of  clients  on  the  same  par- 
ticular sme  of  that  litigation  the  appointment  of  any  lawyer  who 
occupied  that  position  at  the  bar  would  be  the  same  kind  of  an 
offense,  whether  he  represented  railroads  or  whether  he  represented 
some  other  class  of  citizens.  Suppose  the  farmers  in  a  community 
had  in  some  court  a  long  line  of  litigation  of  the  same  kind  and 
character,  and  that  they  joined  together  and  employed  one  lawyer 
to  try  the  cases  and  to  represent  them  in  court,  and  suppose  the 
judge  should  appoint  that  lawyer  jury  commissioner  to  select  the 
jury  that  was  to  try  those  cases.  It  is  the  possibilities  of  wrong  that 
renders  such  a  thing  offensive  to  a  fair-miniied  man. 

The  offense  does  not  consist  in  the  fact  that  Woodward  represented 
railroads,  but  that  he  was  a  lawyer  who  represented  one  particular 
class  of  clients  and  appeared  in  court  on  one  side  of  litigation.  H 
Woodward  had  to-day  represented  the  railroad  company  and  to- 
morrow had  represented  the  railroad  employees,  the  next  day  had 
represented  the  injured  passenger,  the  next  day  the  shipper,  and  the 
next  day  the  farmer  who  had  had  his  stock  killed  by  reason  of  a  bad 
fence  alon^  the  right  of  way,  it  would  not  be  so  bad,  for  then  Woodward 
could  not  lift ve  packed  a  jury  on  his  side  of  all  those  cases,  because 
when  he  was  packing  it  for  himself  on  one  case  he  would  be  packing 
it  against  himself  on  the  case  he  would  try  to-morrow.  There  is  the 
offense  and  the  indiscretion. 

Aye,  gentlemen,  do  you  ask  the  question,  Would  you  remove  Judge 
Archbald  for  appointing  Woodward  jury  commissioner  when  it  is  not 
proven  here  that  Woodward  ever  exercised  his  power  wrongfully? 
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Do  you  say,  now,  honor  bright,  would  you  remove  him  from  office 
for  that  ?  No ;  I  would  not  if  it  stood  alone,  but  it  is  a  part  of  the 
system;  it  goes  to  make  up  the  system;  it  is  an  incident  in  the  line  of 
misconduct  which  has  been  carried  on  by  Judge  Archbald.  Do  you 
ask  the  question,  Would  you  impeach  and  convict  Judge  Archbald 
and  remove  him  from  office  for  his  correspondence  with  Helm  Bruce  ? 
I  speak  for  myself  when  I  saj;  no ;  I  would  not  if  that  stood  alone, 
but  it  is  a  part  of  the  system ;  it  is  one  fact  which  dovetails  into  this 
line  of  conduct  which  he  has  carried  on  with  the  railroads,  and  it  is  a  • 
system  so  rank  that  "  it  smells  to  heaven." 

Mr.  President,  I  have  said  all  I  care  to  say  on  the  facts  in  this 
case.  The  evil  that  arises  from  that  course  of  conduct  that  has  been 
pursued  by  Judge  Archbald  is  the  effect  that  it  has  upon  the  public 
mind.  That  is  the  most  serious  evil.  It  has  the  tendency  to  create 
in  the  minds  of  the  people  a  sentiment  that  their  Government  is  not 
being  honestly  admmistered.  These  times  are  pregnant  now  with 
that  sentiment,  and  the  great  and  serious  responsibility  devolves  upon 
those  intrusted  with  the  power  to  purify  the  public  service  to  seek 
out  the  evildoers  and  give  the  public  their  just  relief  from  maladmin- 
istration in  public  office.  It  is  not  within  the  power  or  the  right  of 
Congress  to  pardon  or  excuse.  The  people  never  delegated  that 
power  to  us,  and  for  us  to  seek  to  excuse  the  evildoer  would  be  an 
usurpation.  It  is  our  plain  duty  to  purge  the  public  service  of  such 
a  man.  The  people  should  not  be  bound  to  submit  to  his  dominion. 
His  course  of  conduct  is  such  that  under  the  Constitution  his  tenure 
of  office  is  ended.  That  instrument  says  he  shall  hold  his  office  during 
good  behavior.  In  determining  what  is  misbehavior  in  office  we  do 
not  ask  you  to  measure  Judge  Archbald  by  the  standard  of  your 
highest  ideals.  Measure  him  by  the  average  ]udge.  State  or  national, 
and  your  estimate  of  him  will  be  that  he  is  unworthy  and  should  be 
removed  from  office. 

The  evil  that  comes  from  Judge  Archbald's  conduct  is  the  fact 
that  it  shakes  the  faith  of  the  people  in  that  branch  of  Government 
which  is  the  very  foundation  source  of  justice.  Among  all  the  great 
responsibilities  of  Congress,  the  one  that  stands  above  them  all  is  their 
duty  to  purify  and  keep  undefiled  the  judiciary.  Within  the  breast 
of  every  just  and  upright  judge  repose  the  seeds  that  grow  and 
blossom  and  ripen  into  better,  freer  institutions. 

The  people  have  nowhere  to  go,  under  that  instrument  which  they 
denominate  their  Constitution,  but  to  the  House  for  articles  of  im- 
peachment, I  believe  the  House  has  done  its  whole  duty  in  this  case ; 
and  likewise  the  people  under  that  great  instrument  have  nowhere 
to  go  for  the  trial  and  conviction  of  unworthy  servants  except  the 
Senate,  and  we  confidently  hope  the  Senate  will  do  its  full  duty  in 
the  premises  in  this  case.  May  the  people  always  turn  to  that  great 
instrument  as  their  refuge  and  their  naroor. 

And  so  for  this,  Mr.  President,  we,  as  managers  on  the  part  of  the 
House,  ask  you  to  remove  this  man  from  the  office  with  which  you 
honored  him,  because  he  has  dishonored  it.  We  ask  you  to  strip  him 
of  the  ermine  with  which  you  clothed  him,  because  he  has  sullied  it. 

ABOXJMEirr  OF  MB.  MAITAOEB  WEBB. 

Mr.  Manager  Clayton.  Mr.  President,  I  believe  it  is  now  6 
minutes  after  3  o'clock,  and  Mr.  Manager  Webb  will  next  address  the 
Senate. 
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Mr.  Manager  Webb.  Mr.  President,  the  respondent's  counsel  in  his 
brief  filed  during  the  holidays  devotes  26  pages  to  a  discussion  of  this 
proposition : 

Impeuchment  lies  only  for  offenses  which  are  properly  the  subject  of  a  prose- 
cution by  indictment  or  information  in  a  criminal  court. 

I  think  it  will  not  be  amiss,  Mr.  President,  to  discuss  that  propo- 
sition on  behalf  of  the  managers  for  a  little  while.  It  is  true  tnat 
in  those  26  pages  of  argument  most  of  the  quotations  are  from  counsel 
who  have  appeared  for  respondents  in  various  impeachment  trials.  I 
do  not  remember  just  at  present  a  single  noted  constitutional  au- 
thority that  counsel  quotes  to  maintain  that  proposition. 

I  wish  to  quote  an  early  authority  in  opposition  to  this  position, 
Wooddeson,  in  1777,  said : 

It  is  certain  that  magistrates  and  officers  intrusted  with  the  administration 
of  public  affairs  may  abuse  their  delegated  powers  to  the  extensive  detriment 
of  the  community  and  at  the  same  time  in  a  manner  not  properly  cognizable 
before  the  ordinary  tribunals.  On  this  policy  is  founded  the  origin  of  Impeach- 
ments, which  began  soon  after  the  Constitution  assumed  its  present  form 
(p.  355). 

Rawle,  in  his  work  on  the  Constitution — and  everyone  will  ac- 
knowledge him  universal  authority  on  the  Constitution — says : 

The  fondness  frequently  felt  for  the  inordinate  extension  of  power,  the  In- 
flueu(*e  of  party  and  of  prejudice,  the  seductions  of  foreign  States,  or  the  baser 
appetite  for  illegitimate  emoluments  are  sometimes  productions  of  what  are 
not  unaptly  termed  "iwlitlcal  offtnses'*  (Federalist,  No.  65),  which  it  would 
be  difficult  to  take  cognizance  of  in  the  ordinary  course  of  Judicial  proceeding. 

The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be  antici- 
pated by  positive  law. 

Judge  Story  says  on  this  subject : 

In  examining  the  parliamentary  history  of  impeachments  it  will  be  found 
that  many  offenses  not  easily  definable  by  law  and  many  of  a  purely  political 
character  have  been  deemed  high  crimes  and  misdemeanors  worthy  of  this 
extraordinary  remedy. 

Tucker,  in  his  work  on  the  Constitution,  says: 

These  two  cases — 

Discussing  the  two  in  which  impeachments  and  convictions 
occurred — 

These  two  cases,  therefore,  show  that  the  words  **  high  crimes  and  mis- 
demeanors "  can  not  be  confined  to  crimes  created  and  defined  by  a  statute  of 
the  United  States. 

In  a  footnote  to  Fourth  Blackstone  (p.  5,  Lewis's  ed.),  Christian 
says  : 

The  word  **  crime  "  has  no  technical  meaning  in  the  law  of  England.  It  seems, 
when  It  has  a  reference  to  positive  law,  to  comprehend  those  acts  which  subject 
the  offender  to  punishment.  When  the  words  "high  crimes  and  misde- 
meanors "  are  used  in  prosecutions  by  Impeachment,  the  words  "  high  crimes  " 
have  no  definite  signification,  but  are  used  merely  to  give  greater  solemnity  to 
the  charge. 

In  Cooley's  Principles  of  Constitutional  Law  it  is  said  (p.  178)  : 

The  offenses  for  which  the  President  or  any  other  officer  may  be  impeached 
are  any  such  as  are  in  the  opinion  of  the  House  deserving  of  punishment  under 
that  process.    They  are  not  necessarily  offenses  against  the  general  laws. 
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In  his  work  on  the  Constitutional  History  of  the  United  States, 
George  Ticknor  Curtis  says  (vol.  1,  pp.  481-482) : 

But  a  cause  for  removal  from  office  may  exist  where  no  offense  against 
positive  law  has  been  committed,  as  where  the  individual  has,  from  immorality 
or  imbecility  or  maladministration,  becom^  unfit  to  exercise  the  office.  The 
rules  by  which  an  Impeachment  is  to  be  determined  are,  therefore,  peculiar 
and  are  not  fully  embraced  by  those  principles  or  provisions  of  law  which 
courts  of  ordinary  Jurisdiction  are  required  to  administer. 

In  Watson  on  the  Constitution  (vol.  2,  p.  1034)  it  is  said: 

Congress  has  unhesitatingly  adopted  the  conclusion  that  no  previous  statute 
is  necessary  to  authorize  an  impeachment  for  any  official  misconduct.  In  the 
few  cases  of  Impeachment  which  have  hitherto  been  tried,  no  one  of  the  charges 
has  rested  upon  any  statutable  misdemeanors.  An  examination  of  the  English 
precedents  will  show  that,  although  private  citizens  as  well  as  public  officers 
have  been  impeached,  no  article  has  been  presented  or  sustained  which  did  not 
charge  either  misconduct  in  office  or  some  offense  which  was  injurious  to  the 
welfare  of  the  State  at  large. 

The  American  and  English  Encyclopedia  of  Law,  which  is  an 
acknowledged  authority,  says: 

In  each  of  the  only  two  cases  of  impeachment  tried  by  the  Senate  in  which 
a  conviction  resulted  the  defendant  was  found  guilty  of  offenses  not  indictable 
either  at  common  law  or  under  any  Federal  statute,  and  in  almost  every  case 
brought,  offenses  were  charged  in  the  articles  of  impeachment  which  were  not 
Indictable  under  any  Federal  statute,  and  in  several  cases  they  were  such  as 
constituted  neither  a  statutory  nor  a  common-law  crime.  The  impeachabllity 
of  the  offense  charged  In  the  articles  was  in  most  of  the  cases  not  denied. 

Mr.  Bayard  in  Blount's  trial  said : 

Impeachment  is  a  proceeding  of  a  purely  political  nature.  It  Is  not  so  much 
designed  to  punish  the  offender  as  to  secure  the  State.  It  touches  neither  his 
person  nor  his  property,  but  simply  divests  him  of  his  political  capacity. 
(Whai-ton's  State  Trials,  263.) 

Story  on  the  Constitution,  page  583,  as  has  been  quoted  before, 
says: 

In  the  few  cases  of  Impeachment  which  have  hitherto  been  tried  no  one  of  the 
charges  has  rested  upon  any  statutable  misdemeanors. 

The  reasoning  by  which  the  power  of  the  House  of  Representatives  to  punish 
for  contempts  (which  are  breaches  of  privileges  and  offenses  not  defined  by  any 
positive  laws)  has  been  upheld  by  the  Supreme  Court  stands  upon  similar 
grounds;  for  if  the  House  had  no  jurisdiction  to  punish  for  contempts  until  the 
acts  had  been  previously  defined  and  ascertained  by  positive  law.  It  is  clear 
that  the  process  of  arrest  would  be  illegal. 

In  examining  the  parliamentary  history  of  impeachments  it  will  be  found 
that  many  offenses  not  easily  definable  by  law  and  many  of  a  purely  political 
character  have  been  deemed  high  crimes  and  misdemeanors  worthy  of  this 
extraordinary  remedy. 

One  can  not  but  be  struck  in  this  slight  enumeration  with  the  utter 
unfitness  of  the  common  tribunals  of  justice  to  take  cognizance  of 
such  offenses  and  with  the  entire  propriety  of  confiding  the  juris- 
diction over  them  to  a  tribunal  capable  of  understanding  and  re- 
forming and  scrutinizing  the  policy  of  the  State  and  of  sufficient 
dignity  to  maintain  the  independence  and  reputation  of  worthy 
public  officers,  citing  again  the  American  and  English  Encyclopedia 
of  Law.     (Vol.  15,  p.  1066.) 

The  cases,  then,  seem  to  establish  that  impeachment  is  not  a  mere 
mode  of  procedure  for  the  punishment  of  indictable  crimes ;  that  the 
phrase  of  "  high  crimes  and  misdemeanors  "  is  to  be  taken  not  in  its 
common-law  but  in  its  broader  parliamentary  sense,  and  is  to  be 
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interpreted  in  the  light  of  parliamentaiy  usage;  that  in  this  sense 
it  includes  not  only  crimes  for  which  an  indictment  may  be  brought, 
but  grave  political  offenses,  corruptions,  maladministration,  or  neg- 
lect of  duty  involving  moral  turpitude,  arbitrary  and  oppressive 
conduct,  and  even  gross  improprieties  by  judges  and  high  omcers  of 
state,  although  such  offenses  De  not  of  a  character  to  render  the 
offender  liable  to  an  indictment  either  at  common  law  or  under  any 
statute. 

Cushing's  Law  and  Practice  of  Legislative  Assemblies  (p.  980, 
par.  2539)  says : 

The  purpose  of  impeachment  in  modem  times  is  the  prosecution  and  punish- 
ment of  high  crimes  and  misdemeanors,  chiefly  of  an  official  or  political  char- 
acter, which  are  either  beyond  the  reach  of  the  law  or  which  no  other  authority 
in  the  State  but  the  supreme  legislative  power  is  competent  to  prosecute. 

In  the  Peck  case  (p.  308)  Mr.  Manager  Wickliffe  said: 

The  term  "  misdemeanor "  covers  every  act  of  misbehavior  In  a  popular 
sense.  Misdemeanor  in  office  and  misbehavior  In  office  mean  the  same  thing. 
(7  Dane  Abgt.,  365.)  Misbehavior,  therefore,  which  is  a  mere  negative  of  good 
behavior,  is  the  express  limitation  of  an  office  of  a  Judge. 

Mr.  Manager  Palmer  said  in  the  Swayne  impeachment  trial : 

We  may  therefore  conclude  that  the  House  has  the  right  to  impeach  and  the 
Senate  the  power  to  try  a  Judicial  officer  for  any  misbehavior  or  misconduct 
which  evidences  his  unfitness  for  the  bench  without  reference  to  its  Indictable 
quality.  All  history,  all  precedent,  and  all  text  writers  agree  upon  this  propo- 
sition.   The  direful  consequences  attendant  upon  any  other  theory  are  manifest. 

The  word  *' misdemeanor "  used  in  the  parliamentary  sense  as  applied  to 
offenses  means  maladministration,  misconduct  not  necessarily  indictable,  not 
only  in  England,  but  In  the  United  States. 

Removal  of  a  Judge  for  misbehavior  or  lack,  of  good  behavior  is  Impossible 
unless  it  can  be  done  through  the  impeaching  power.  Otherwise  the  people  are 
powerless  to  rid  themselves  of  the  most  unworthy,  disgraceful,  and  unfit  official. 

Judge  Curtis,  in  his  History  of  the  Constitution  (pp.  260-261), 
says: 

The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute 
or  the  customary  law.  The  object  of  the  proceeding  is  to  ascertain  whether 
cause  exists  for  removing  a  public  officer  from  office.  Such  a  cause  may  be 
found  in  the  fact  that  either  in  the  discbarge  of  his  office  or  aside  from  the 
functions  he  has  violated  a  law  or  committed  what  is  technically  denominated 
a  crime,  but  a  cause  for  removal  from  office  may  exist  where  no  offense  against 
positive  law  is  committed,  as  where  the  individual  has  from  immorality,  im- 
becility, or  maladministration  become  unfit  to  exercise  the  office. 

In  the  Commentaries  on  the  Constitution  of  the  United  States,  by 
Roger  Foster  (vol.  1,  p.  569),  this  statement  is  made: 

The  object  of  the  grant  of  power  was  to  free  the  CJommonwealth  from  the 
danger  caused  by  the  retention  of  an  unworthy  public  servant. 

Again,  on  page  586,  this  statement: 

The  Constitution  provides  that  "  the  Judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  office  during  good  behavior." 

This  necessarily  implies  that  they  may  be  removed  in  case  of  bad  behavior; 
but  no  means  except  impeachment  is  provided  for  their  removal,  and  Judicial 
misconduct  is  not  Indictable  by  either  a  statute,  of  the  United  States  or  the 
common  law. 

In  Story  on  the  Constitution  (5th  ed.,  sec.  796)  it  is  said: 

Is  the  silence  of  the  statute  book  to  be  deemed  conclusive  in  favor  of  the 
party  until  Congress  has  made  a  legislative  declaration  and  enumeration  of 
the  offenses  which  shall  be  deemed  high  crimes  and  misdemeanors?     If  so, 
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then,  fis  has  been  truly  remarked  (cithig  Rawle  on  the  Ck^ustltution),  the  power 
of  impeachment,  except  as  to  the  two  expressed  cases,  is  a  complete  nullity, 
and  the  party  is  wholly  dispunishable,  however  enormous  may  be  his  corrupt 
tion  or  criminality. 

Rawle  again,  on  the  Constitution  (p.  211),  says: 

The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be 
anticipated  by  positive  law. 

In  Story  on  the  Constitution  (vol.  1,  5th  ed.,  p.  684) : 

800.  In  examining  the  parliamentary  history  of  impeachments  it  will  be 
found  that  many  offenses,  not  easily  definable  by  law,  and  many  of  a  purely 
political  character,  have  been  deemed  high  crimes  and  misdemeanors  worthy 
of  this  extraordinary  remedy. 

John  Randolph  Tucker  in  his  Commentaries  on  the  Constitution 
(vol.  1,  sec.  200)  says: 

To  confine  the  impeachable  offenses  to  those  which  are  made  crimes  or  mis* 
demeanors  by  statute  or  pther  specific  law  would  too  much  constrict  the  Juris- 
diction to  meet  the  obvious  purpose  of  the  Constitution,  which  was,  by  impeach- 
ment, to  deprive  of  oflice  those  who  by  any  act  of  omission  or  commission 
showed  clear  and  flagrant  disqualification  to  hold  it. 

Mr.  Cooley  in  his  Principles  of  Constitutional  Law  (p.  178),  dis- 
cussing impeachment  against  the  President  and  Vice  President,  says : 

The  offenses  for  which  the  President  or  any  other  officer  may  be  impeached 
are  any  such  as  in  the  opinion  of  the  House  are  deserving  of  punishment  under 
that  process.    They  are  not  necessarily  offenses  against  the  general  law. 

Curtis  in  his  Constitutional  History  of  the  United  States  (vol.  1, 
pp.  481-^82)  says: 

The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the 
statute  or  the  customary  law.  The  object  of  the  proceeding  is  to  ascertain 
whether  cause  exists  for  removing  a  public  officer  from  office. 

In  Watson  on  the  Constitution  (vol.  2,  p.  1034),  published  in  1910, 
it  is  said : 

A  misdemeanor  comprehends  all  indictable  offenses  which  do  not  amount  to 
0  felony,  as  perjury,  battery,  libels,  conspiracies,  attempts  and  solicitations  to 
commit  felonies,  etc.  These  seem  to  be  the  terms  of  these  definitions  at  com- 
mon law,  but  it  would  be  strange  if  a  civil  officer  could  be  impeached  for  only 
such  offenses  as  are  embraced  within  the  common-law  definition  of  "  other  high 
crimes  and  misdemeanors."  Synonymous  with  the  term  misdemeanor  are  the 
terms  misdeed,  misconduct,  misbehavior,  fault,  transgression. 

In  American  and  English  Encyclopedia  of  Law  (vol.  15,  pp.  1066- 
1068)  it  is  said: 

If  impeachment  in  £}ngland  be  regarded  merely  as  a  mode  of  trial  for  the 
punishment  of  common-law  or  statutory  crimes,  and  If  the  Constitution  has 
adopted  it  only  as  a  mode  of  procedure,  leaving  the  crimes  to  which  it  is  to  be 
applied  to  be  settled  by  the  general  rules  of  criminal  law,  then,  as  it  Is  well  set- 
tled that  In  regard  to  the  National  Government  there  are  no  common-law 
crimes,  it  would  seem  necessary  to  follow  that  impeachment  can  be  instituted 
only  for  crimes  specifically  named  in  the  Constitution  or  for  offenses  declared  to 
be  crimes  by  Federal  statute.  This  view  has  been  maintained  by  very  eminent 
authority,  but  the  cases  of  impeachment  that  have  been  brought  under  the  Con- 
stitution would  seem  to  give  to  the  remedy  a  much  wider  scope  than  the  above 
rule  would  indicate.  In  each  of  the  only  two  cases  of  impeachment  tried  by  the 
Senate  in  which  a  conviction  resulted  the  defendant  was  found  guilty  of  offenses 
not  indictable  either  at  common  law  or  under  any  Federal  statute,  and  in  almost 
every  case  brought  offenses  were  charged  in  the  articles  of  impeachment  which 
were  not  indictable  under  any  Federal  statute,  and  in  several  cases  they  were 
such  as  constituted  neither  a  statutory  nor  a  common-law  crime. 

The  cases,  then,  seem  to  establish  that  impeachment  is  not  a  mere  mode  of 
procedure  for  the  punishment  of  indictable  crimes;  that  the  phrase  ** high  crimes 
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and  misdemeanors"  is  to  be  faken  not  in  its  common-law  but  in  its  brpader 
parliamentary  sense,  and  Is  to  be  interpreted  in  tbe  light  of  parliamentary 
usage;  that  in  this  sense  it  Includes  not  only  crimes  for  which  an  indictment 
may  be  brought,  but  grave  political  offenses,  corruption,  maladministration,  or 
neglect  of  duty  involving  moral  turpitude,  arbitrary  and  oppressive  conduct,  and 
even  gross  improprieties  by  Judges  and  high  officers  of  state,  although  such 
offenses  be  not  of  such  a  character  as  to  render  the  offender  liable  to  an  indict- 
ment either  at  common  law  or  under  any  statute. 

Now,  Mr.  President,  that  much  I  have  said  on  the  question  of  the 
necessity  of  showing  an  indictable  offense  before  the  Senate  can 
impeach.  There  is  another  clause  in  the  Constitution  which  we  hope, 
if  it  has  not  already  been  vitalized,  to  revitalize  and  bring  to  the 
attention  of  the  Senate  and  ask  you  to  give  it  some  power  and  force 
and  tell  us  by  your  verdict  what  it  means. 

If  the  Constitution,  Article  III,  section  1,  means  anything,  then  we 
want  to  bring  it  before  the  Senate  to-day  and  ask  Senators  to  say 
what  it  does  mean  when  it  provides  that  judges  of  the  Supreme  Court 
and  inferior  courts  shall  hold  their  oflSces  "  during  good  behavior." 

The  provision  in  Article  II  of  the  Constitution,  section  4,  Mr. 
President,  refers  to  impeachment  of  the  President,  Vice  President, 
and  other  civil  officers  for  treason,  bribery,  or  other  high  crimes  and 
misdemeanors;  but  later  on  in  that  same  great  instrument,  after 
Article  II  had  been  adopted,  the  constitutional  fathers  say  the 
judges  of  the  United  States  shall  hold  their  offices  "  during  good  be- 
navior." 

It  has  been  pointed  out  by  many  constitutional  writers,  and  you 
yourselves  see,  that  the  people  have  no  way  of  getting  rid  of  a  judge 
who  has  violated  this  provision  by  misbehavior  except  it  is  done  by 
this  great  body.    What  does  "  during  good  behavior  "  mean  ? 

The  Century  Dictionary  says : 

During  good  behavior :  As  long  as  one  remains  blameless  in  the  discharge  of 
one's  duties  or  the  conduct  of  one's  life;  as,  an  office  held  during  good  be- 
havior. 

Mr.  Foster  in  his  work  on  the  Constitution  (p.  586)  makes  this 

statement : 

The  Constitution  provides  that  "  the  judges,  both  of  the  Supreme  and  Infe- 
rior courts,  shall  hold  their  offices  during  good  behavior.  • 

This  necessarily  implies  that  they  can  be  removed  in  case  of  bad 
behavior;  but  no  means  except  impeachment  is  provided  for  their 
removal,  and  judicial  misconduct  is  not  indictable  by  either  a  statute 
of  the  United  States  or  the  common  law. 

Says  Elliott  in  his  debates  on  the  Constitution : 

Mr.  Dickinson  moved  as  an  amendment  to  Article  XI,  section  2,  after  the 
words  "  good  behavior,"  the  words :  "  Provided,  That  they  may  be  removed  by 
the  Executive  on  the  application  of  the  Senate  arid  the  House  of  Repre- 
sentatives." 

This  was  in  respect  of  the  judges.  Mr.  Gerry  seconded  the  mo- 
tion. Mr.  Gouvemeur  Morris  thought  it  a  contradiction  in  terms 
to  say  that  the  judges  should  hold  their  offices  during  good  behavior 
and  yet  be  removable  without  a  trial.  Besides,  it  was  fundamentally 
wrong  to  subject  judges  to  so  arbitrary  an  authority. 

But,  mark  you,  the  object  then  was  to  remove  for  bad  behavior, 
but  to  give  them  a  trial,  as  the  Senate  is  doing  in  this  particular  case. 

Judge  Lawrence,  in  the  Johnson  impeachment  case  (p.  643),  says: 

Impeachment 'was  deemed  sufficiently  comprehensive  to  cover  every  proper 
case  for  reipoval. 
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In  Watson  on  the  Constitution  the  proposition  is  stated  as  follows 
(vol.  2,  pp.  1036-1087) : 

Wliat  will  those  who  advocate  the  doctrine  that  impeachment  will  not  He 
except  for  an  offense  pnnlshable  by  statute  do  with  the  constitutional  provi- 
sion relative  to  Judges,  which  says :  "  Judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  l>ehav]or'*?  This  means  that  as 
long  as  they  behave  themselves  their  tenure  of  office  is  fixed  and  they  can  not 
be  disturbed.  But  suppose  they  cease  to  behave  themselves?  When  the  Con- 
stitution says  "  a  judge  shall  hold  his  office  during  good  behavior "  It  means 
that  he  shall  not  hold  it  when  it  ceases  to  be  good. 

I  suppose  the  argument  in  the  Federalist,  Mr.  President,  had  as 
much  to  do  with  tne  adoption  of  the  Constitution  of  the  United 
States  as  any  other  authority.    I  quote : 

The  principle  of  this  objection  would  condemn  a  practice,  which  is  to  be  seen 
in  all  the  State  governments,  if  not  in  all  the  governments  with  which  we  are 
acquainted — I  mean  that  of  rendering  those  who  hold  offices  during  pleasure 
dependent  on  the  pleasure  of  those  who  appoint  them.     (Federalist,  p.  306.) 

And  that  is  yourselves,  Senators,  for  the  President  nominates 
judges  and  you  appoint  them. 

According  to  the  plan  of  the  convention,  all  the  judges  who  may  be 
appointed  by  the  United  States  are  to  hold  their  offices  during  good 
behavior;  which  is  conformable  tp  the  most  approved  State  consti- 
tutions.    (Federalist,  p.  355.) 

Upon  the  whole,  there  can  be  no  room  to  doubt  that  the  convention 
acted  wiselv  in  copying  from  the  models  of  those  constitutions  which 
have  established  good  behavior  as  the  tenure  of  judicial  offices  in 
point  of  duration,  and  that  so  far  from  being  blamable  on  this  ac- 
count their  plan  would  have  been  inexcusably  defective  if  it  had 
wanted  this  most  important  feature  of  good  government.  (Federal- 
ist, p.  361;  Publius.) 

Mr.  President,  after  counsel  for  the  respondent  has  discussed  in 
26  pages  of  his  brief  the  proposition  that  the  respondent  is  not  im- 
peachable unless  he  is  indictable,  he  then  makes  this  concession: 
That  if  it  is  not  necessary  to  prove  indictable  offenses  against  the 
judge  it  is  necessary,  at  least,  to  prove  some  offense  of  a  criminal 
natnre. 

Mr.  President,  after  all  crime  is  nothing  but  misconduct.  The 
onlv  thing  that  is  made  criminal  in  this  countrv  is  some  form  of  mis- 
conduct. 

Before  proceeding  to  argue  the  facts  in  the  case,  I  maintain  that 
any  judge  of  a  high  court  who  will  dicker  and  traffic  with  litigants 
in  his  court  while  their  cases  are  pending  ought  to  be  indictable,  be- 
cause such  conduct  is  criminal  in  its  nature,  and  the  reason  it  ha? 
not  been  made  indictable  long  ago  is  because  the  people  of  the  United 
States  have  never  thought  it  necessary  to  surround  the  judiciary  with 
such  a  statute. 

The  charges  here,  therefore,  are  criminal  in  their  nature,  in  all 
good  conscience,  and  I  do  not  know  but  that  the  result  of  this  im- 
peachment trial  may  bring  forth  a  statute  making  indictable  such 
offenses  as  are  admitted  by  this  judge  in  this  case.  Many  a  man  has 
served  upon  the  chain  gang  or  has  been  consigned  to  the  county  jail 
for  offenses  much  less  criminal  in  their  nature  than  those  which  this 
judge  here  has  admitted  that  he  has  been  guilty  of.  It  ought  to  be 
indictable  for  a  judge  of  a  high  court  who  is  embarrassed  financially 
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to  send  his  worthless  note  to  a  litigant  in  his  court  and  ask  that  it  be 
discounted.  All  of  the  charges  that  are  admitted  here — and  proven, 
too — ^are,  Mr.  President,  in  good  conscience  and  in  good  morals,  crimi- 
nal in  their  nature. 

I  believe  counsel  for  respondent  also  takes  the  position  in  his  brief 
that  this  judge  is  not  impeachable  now  as  a  circuit  court  jud^e  for 
acts  which  he  committed  as  a  district  court  jud^  Mr.  Fresident, 
just  a  few  words  on  that  point.  There  is  no  merit  in  the  argument 
that  this  respondent  can  not  be  impeached  at  present  for  acts  com- 
mitted by  him  while  he  was  district  judge.  It  is  true  that  he  is  now 
a  circuit  judge,  but  it  is  also  true  that  immediately  before  he  became 
a  circuit  judge  he  was  a  district  judge.  He  never  ceased  to  be  a  judge 
or  civil  officer  of  the  United  States. 

During  the  last  12  years  he  has  only  been  elevated  one  rung  in  the 
judicial  ladder.  His  office  as  judge  under  the  United  States  has  been 
continuous  since  his  appointment  as  district  judge  11  years  ago. 
This  question  was  raised  in  the  impeachment  trial  of  Judge  D.  M. 
Furobes,  in  North  Carolina,  in  1901.  There  the  respondent  was  im- 
peached while  he  was  chief  justice  of  North  Carolina  for  acts  com- 
mitted while  he  was  an  associate  justice,  two  distinct  and  separate 
offices,  but  his  defense  did  not  avail.  Both  the  authorities  and 
reason  compelled  the  repudiation  of  such  a  defense,  and,  to  use  the 
language  of  Judge  William  R.  Allen,  now  of  the  supreme  court  of 
our  State,  then  one  of  the  managers  in  the  Furches  impeachment 
trial — 

The  purpose  of  Impeachment  is  to  remove  an  officer  whose  conduct  is  a 
menace  to  the  public  Interest,  and  it  would  be  strange  indeed  if  he  could  escape 
punishment  by  being  elevated  to  a  higher  official  position.  If  such  a  defense 
could  be  sustained  one  could  by  resignation  avoid  an  investigation  into  his 
conduct  by  a  Court  of  Impeachment,  and  if  he  was  of  the  same  political  faith 
as  the  head  of  the  executive  department  and  in  sympathy  with  it,  he  could 
be  transferred  from  one  office  to  another  and  thus  avoid  impeachment  alto- 
gether. The  effect  of  such  defense  would  be  to  practically  destroy  the  power 
of  impeachment,  and  at  any  rate  it  would  be  greatly  impaired.  We  believe 
that  the  authorities  are  practically  unanimous  in  sustaining  our  contention 
that  the  change  of  office  does  not  affect  the  power  of  impeachment.  He  is  now 
exerHplng  the  same  powers  that  he  exercised  when  he  was  an  associate  Justice. 
He  is  performing  the  same  duties;  he  is  practically  filling  tlie  same  office. 

Mr.  Foster,  on  this  subject,  says : 

The  power  of  Impeachment  is  granted  for  the  public  protection  in  order  to 
not  only  remove  but  perpetually  disqualify  for  office  a  person  who  has  shown 
himself  dangerous  to  the  Commonwealth  by  his  official  acts.  The  object  of  this 
salutary  constitutional  provision  would  be  defeated  could  a  person  by  resig- 
nati^m  from  office  obtain  immunity  from  impeachment.  State  senates  have 
sustained  articles  of  impeachment  for  offenses  committed  at  previous  and  imme- 
diately preceding  terms  of  the  same  or  a  similar  office. 

Is  it  not  true  that  Judge  Archbald  now  holds  a  similar  office  to 
that  which  he  held  in  1908?     He  is  now  a  circuit  judge,  and  the 

?»owers  and  duties  of  district  and  circuit  judges  are  almost  identical, 
n  the  case  of  State  v.  Hill,  to  be  found  in  the  Thirty-seventh  Ne- 
braska Reports,  we  find  this  language : 

Judge  Barnard  was  impeached  in  the  State  of  New  York  during  his  second 
term  for  acts  committed  in  his  previous  term  of  office.  His  plea  that  he  was 
not  liable  to  impeachment  for  offenses  occurring  in  the  first  term  was  overruled. 

Precisely  the  same  question  was  raised  in  the  impeachment  proceeding  against 
Judge  Hubbell,  of  Wisconsin,  and  on  the  trial  of  Gov.  Butler,  of  this  State,  in 
each  of  which  the  ruling  was  the  same  as  in  the  Barnard  case.  There  was 
good  reason  for  overruling  the  plea  to  the  jurisdiction  in  the  three  cases  Just 
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mentioned.  Each  respondent  was  a  civil  officer  at  the  time  he  was  Impeached, 
and  bad  been  such  uninterruptedly  since  the  alleged  misdemeanors  in  office 
were  committed.  The  fact  that  the  offenses  occurred  in  the  previous  term  was 
immaterial. 

I  am  still  quoting  from  the  Supreme  Court  of  Nebraska : 

The  object  of  impeachment  is  to  remove  a  corrupt  or  unworthy  officer.  If 
his  term  has  expired  and  he  is  no  longer  in  office,  t^at  object  is  attained,  and 
the  reason  for  his  impeachment  no  longer  exists.  But  if  the  offender  is  stiU 
an  officer,  he  is  amenable  to  impeachment,  although  the  acts  charged  were  com- 
mitted in  the  previous  term  of  the  same  office.  The  ruling  of  the  Senate  of  the 
United  States  upon  the  impeachment  of  William  W.  Belknap  also  furnishes  a 
precedent  for  our  contention.  Prior  to  the  adoption  of  the  articles  of  Impeach- 
ment against  Belknap  he  tendered  his  resignation  to  the  President  and  it  was 
accepted,  and  upon  his  trial  he  Interposed  a  plea  to  the  Jurisdiction  on  the 
ground  that  he  had  ceased  to  be  an  officer  and  was  not  liable  to  impeachment, 
and  this  plea  was  overruled  by  the  Senate. 

We  have,  then,  five  precedents — one  by  the  Senate  of  the  United 
States,  one  by  the  senate  of  New  York,  one  by  the  senate  of  North 
Carolina,  one  by  the  State  of  Wisconsin,  and  another  by  the  Court  of 
Impeachment  of  Nebraska,  indorsed  by  the  Supreme  Court  of  Ne- 
braska, and  by  Foster  in  his  work  on  the  Constitution. 

We  therefore  confidently  maintain  that  the  respondent  in  this  trial 
is  now  impeachable  for  acts  which  he  committed  while  district 
judge  of  the  middle  district  of  Pennsylvania. 

I  shall  not  go  into  the  discussion  of  the  origin  of  impeachment 
trials,  but  will  just  quote  this  excerpt  from  one  constitutional  writer. 
Mr.  Foster,  in  his  splendid  work  on  the  Constitution,  says : 

Impeachment  trials  are  a  survival  of  the  earliest  kinds  of  jurisprudence, 
when  all  cases  were  tried  before  an  assembly  of  the  citizens  of  the  tribe  or 
State.  L^ter,  ordinary  cases,  both  civil  and  criminal,  were  assigned  to  courts 
created  for  that  purpose,  but  matters  of  great  public  Importance  were  still 
resented  for  a  decision  of  the  whole  body  of  citizens  or  subsequently  of  the 
council  of  elders,  heads  of  families,  or  holders  of  flefis. 

This  arrangement  could  be  preserved  in  earlier  times  when  popula- 
tion was  sparse  and  business  intercourse  small  and  human  affairs 
were  not  intricate ;  but  as  civilization  became  more  complex,  and  the 
division  of  labor  in  administering  judicial  affairs  became  more 
urgent,  the  right  to  decide  and  pass  upon  various  questions  was 
allotted  to  diflferent  officers,  and  so  to-dav  we  have  a  judicial  system 
in  which  all  judicial  power  is  lodged,  but  distributed  to  different 
courts,  but  in  all  this  evolution  and  distribution  of  judicial  power 
there  is  one  great  right  which  the  people  have  always  reservea  unto 
themselves,  and  that  is  the  right  to  supervise  the  conduct  of  public 
officials  and,  through  their  representatives,  to  remove  such  officials 
from  office  for  misconduct  or  misbehavior,  and  so.  Senators,  you  sit 
to-day,  theoretically  at  least,  as  the  court  of  90,000,000  people,  who 
have  commanded  us  through  the  popular  branch  of  Congress  to 
bring  this  respondent  before  you  to  inquire  into  hio  conduct,  and 
ascertain  if  the  condition  on  which  he  was  appointed  to  the  high 
office  which  he  now  holds  has  not  been  broken  by  him. 

Quoting  Foster  again : 

What,  It  may  be  asked,  Is  the  true  spirit  of  the  institution  itself?  [s  it  not 
designed  as  a  method  of  national  inquest  into  the  conduct  of  public  men? 

This  right  to  inquire  into  the  conduct  of  public  officials  has  been 
reserved  to  the  people  themselves,  and  this  great  Senate  is  the 
tribunal  in  which  such  questions  must  be  tried,  and  necessarily  and 
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properly  the  powers  of  this  court  are  "  broad,  sti*ong,  arid  elastic,  so 
that  all  misconduct  may  be  investigated  and  the  public  service 
purified."  The  fathers  of  the  Constitution  realized  the  importance 
of  reserving  unto  the  people  the  right  to  remove  an  xmworthy  or 
unsatisfactory  official,  and  they  were  indeed  wise  in  not  attempting 
to  define  or  limit  the  powers  of  the  court  of  impeachment,  but  left 
that  power  so  plenary  that  no  misconduct  on  the  part  of  a  public 
official  might  escape  its  just  punishment. 

It  is  not  by  inadvertence  that  the  Constitution  is  not  more  specific 
in  re^rd  to  the  powers  and  duties  of  the  Court  of  Impeachment. 

Judge  Cooley,  m  an  article  written  for  the  Encyclopaedia  Britan- 
nica,  speaking  of  the  provisions  of  the  Constitution,  says : 

But  the  constitutional  provision  was  necessarily  left  vague  and  very  much 
at  large  in  view  of  the  absolute  impossibility  of  specifying  by  ennmeration  or 
description  in  advance  the  infinite  variety  of  ways  in  which  public  officers  may 
so  conduct  themselves  as  to  render  their  fni*ther  continuance  in  office  a  pabllc 
scandal  or  a  public  danger. 

Now,  Senators,  let  us  for  a  little  while,  as  briefly  as  the  occasion 
will  permit,  examine  the  evidence  in  this  case  and  arrive  at  the 
conclusion  as  to  whether  or  not  the  respondent  has  been  guilty  of  any 
conduct  which  justifies  his  removal  from  office. 

Mr.  President,  in  the  consideration  of  the  evidence  and  the  law  in 
this  case  we  shall  ask  the  calm  and  deliberate  consideration  of  each 
Member  of  the  Senate  and  shall  expect  that  he  shall  pronounce  such 
verdict  as  his  mind  and  conscience  dictate. 

In  this  proceeding  we  should  simply  apply  common  sense  to  com- 
mon facts  in  an  uncommon  case.  It  is  an  uncommon  case  because 
never  in  the  history  of  this  great  trial  body  have  so  many  misde- 
meanors, so  much  misconduct,  and  so  many  gross  improprieties  and 
ugly  facts  been  proven  on  a  United  States  judge.  I  believe  that 
never  before  in  the  history  of  trial  bodies  has  a  defendant  admitted 
so  many  damaging  facts  and  yet  asked  his  triers  to  draw  from  these 
facts  a  conclusion  of  innocence.  This  respondent's  conduct,  Mr. 
President,  both  upon  the  proof  and  upon  his  admissions,  has  been 
wrong  and  reprehensible,  gross  and  inexcusable. 

Mr.  President  and  Senators,  under  the  first  article  of  impeach- 
ment it  is  charged  that  Judge  Archbald  used  his  influence  as  a 
United  States  Commerce  Court  judge  to  secure  from  the  Erie  Rail- 
road Co.  the  culm  bank  known  as  the  Katydid  culm  bank.  I  shall 
not  discuss  the  details  of  it.  It  would  be  wearisome,  probably,  to 
you,  because  you  have  just  heard  it  discussed  in  a  most  excellent 
manner  by  Mr.  Sterling.  But  I  do  wish  to  point  out  some  few  points 
in  testimony  which  may  have  escaped  you. 

In  the  first  place,  Mr.  President,  there  is  a  general  charge  that 
this  judge  has  oeen  guilty  of  culm-dump  mongering  from  the  time 
he  became  a  Commerce  Court  iudge  until  the  time  he  was  overtaken. 
I  have  a  list  of  letters  here  that  the  judge  has  written  about  culm 
dumps,  beginning  the  31st  of  March,  1911,  and  winding  up  when  it 
was  whispered  around  Scranton  that  this  matter  was  being  investi- 
gated. It  covers  two  pages  and  a  half  beginning  March  31  to  Mr. 
May  and  on  down  to  March  12, 1912,  to  Mr.  Bruce.  There  are  some 
50  or  60  of  these  letters,  I  believe.  Nobody  knows  how  many  per- 
sonal conversations  there  were ;  nobody  knows  how  many  phone  calls 
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there  were.  I  really  do  not  see  how  this  high  court  judge  could 
have  done  much  iudicial  work  on  the  bench  and  attended  to  all  these 
numerous  culm-dump  transactions  with  the  various  litigants  in  his 
court  which  are  in  evidence  here.  He  seems  to  have  started  out  with 
the  idea  that  he  was  probably  not  worldly  wise,  as  some  of  the  wit- 
nesses said,  and  I  guess  he  was  not ;  and  he  began  to  trade  and  traffic 
in  what?  In  money?  N©.  Did  he  have  any  experience  in  the  coal 
business?  No.  He  never  owned  a  washery.  I  do  not  taiow  that  he 
ever  saw  a  culm  dump.  He  never  mined  coal.  He  had  no  financial 
standing.  What  was  he  trafficking  in  from  the  beginning  of  his 
career,  just  after  he  was  put  on  the  Commerce  Court  l^nch,  when  the 
railroaos  came  under  his  jurisdiction,  until  the  present  time?  He 
had  nothing  to  traffic  in  except  his  influence  as  a  judge. 

Senators,  you  can  read  this  testimony  from  one  end  of  it  to  the 
other,  and  that  is  the  only  conclusion  that  you  are  driven  to,  because 
I  say  again  he  had  no  experience  in  coal  aumps :  he  had  no  knowl- 
edge 01  coal  property;  he  had  no  financial  standing.  All  that  was 
left  him  to  make  gain  for  himself  was  traffic  in  that  sacred  influence 
derived  from  the  office  of  judge.  Paul  in  writing  to  his  beloveil 
Timothy,  from  many  years  of  ripe  experience,  said : 

And  having  food  and  raiment,  let  us  be  therewith  content. 
But  they  that  will  be  rich  fall  Into  temptation  and  a  snare  and  into  many 
foolish  and  hurtful  lusts,  which  drown  men  in  destruction  and  perdition. 
For  the  love  of  money  is  the  root  of  all  evil. 

The  judge  seems  to  have  adopted^  as  soon  as  he  went  on  the  Com- 
merce Court  bench  and  on  the  district  court  bench,  old  Ben  Jonson's 
advice,  where  he  says: 

Get  money :  still  get  money,  boy, 
No  matter  by  what  means. 

Or,  as  Pope  says  in  his  imitation  of  Horace : 

Get  place  and  wealth — if  possible,  with  grace ; 
If  not,  by  any  means  get  wealth  and  place. 

The  judge  has  sorely  violated  the  proprieties  of  his  office  in  order 
to  make  these  advantageous  contracts.  The  beginning  of  his  advan- 
tageous contracting,  so  far  as  his  position  as  Commerce  Court  judge, 
was  with  the  Erie  Railroad  Co.,  which  had  a  suit  pending  in  his  court 
from  April,  1911,  until  the  present  time.  I  believe  it  has  oeen  decided 
by  the  Supreme  Court  in  the  last  few  months. 

That  case  was  argued  in  the  Commerce  Court,  I  believe,  some  time  in 
May,  1911 — between  April  and  May.  It  was  appealed  to  the  Su- 
preme Court  on  the  preliminary  injunction  which  Judge  Archbald's 
court  had  granted.  Therefore  this  Erie  Railroad  case,  known  as  the 
Lighterage  case,  was  stiUpending  in  the  judge's  court  at  the  time  he 
secured  for  himself  and  Williams  the  option  on  the  Katydid  dump. 

Now,  Mr.  President.  I  do  not  know  what  manner  of  man  old  man 
Williams  is,  but  I  can  not  have  a  good  opinion  of  a  Federal  judge 
who  is  the  almost  constant  companion  of  such  men  as  E.  J.  Williams, 
Fred  Wamke,  John  Henry  Jones,  Rissinger,  Dainty,  the  man  who 
was  off  fishing  and  automobiling  when  the  House  of  Representatives 
was  seeking  his  testimony  here.  I  say,  his  business  companions  and 
associates  3iow  his  ideas  of  propriety  are  very,  very  low;  and  we 
may  expect  to  find  in  such  a  man  almost  a  seared  judicial  conscience 
when  it  comes  to  propriety. 
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Old  man  Williams  knew  the  power  of  Judge  Archbald.  "  Now, 
Judge,  if  you  will  give  me  a  letter  to  May  I  can  get  this  cuhn  dump." 
But  the  judge  was  not  going  to  let  Williams  get  that  culm  dump  on 
his  own  account.  He  did  not  give  him  an  introduction.  It  was  some- 
thing like  the  Watson  deal  to  settle  with  the  D.,  L.  &  W.  Railway. 
Watson  wanted  an  introduction  to  the  railroad.  Old  man  Williams 
wanted  an  introduction  to  May  in  order  to  get  something  from  the 
railroad.  Judge  Archbald  said,  "  No ;  I  will  not  introduce  you 
exactly.  I  will  write  a  letter  and  inquire  if  we  can  buy  it."  He  says 
m  his  answer  that  at  the  time  he  wrote  the  letter,  or  later,  he  was 
informed  that  he  and  Williams  could  each  make  two  or  three  thou- 
sand dollars  from  resale  of  the  dump.  Two  or  three  thousand  dollars 
is  a  good  amount  of  money  for  a  man  to  make  on  one  little  trans- 
action of  this  kind.  The  jud^e  had  that  at  stake  in  pursuing  the  Erie 
Bailroad  Co.  for  the  possession  of  the  option  on  the  Katydid  culm 
dump.    And  he  did  pursue  it. 

Did  you  ever  see  such  a  persistent  pursuit  of  a  railroad  corporation 
in  your  life?  Then  he  wrote  May  a  letter.  May  finally  told  him 
that  Vice  President  Richardson  was  coming  down  to  Scranton  before 
a  great  while,  and  he  would  take  the  matter  up  with  him.  That  was 
along  in  May  or  June.  He  said,  "  I  will  take  up  this  Katydid  trans- 
action with  him.  It  is  contrary  to  the  policy  of  the  Erie  Railroad 
Co.,"  he  says, "  to  part  with  its  culm  banks,  but  I  will  take  it  up  with 
Richardson,  who  is  the  vice  president."  Mr.  May^  although  unwill- 
ing as  he  was,  swore  that  he  did  take  it  up  with  Richardson  in 
Scranton,  and  that  he  and  Richardson  came  to  the  conclusion  that 
they  would  not  sell  the  dump. 

Senators,  it  is  one  point  that  should  be  remembeied,  that  after 
the  judge  had  made  this  application  through  old  man  Williams,  the 
vice  president  of  the  road  and  Mr.  May  nad  concluded  that  they 
would  not  sell.  The  judge  did  not  like  that,  evidently.  He  said  in 
his  testimony  that  he  did  not  know  that  Richardson  had  been  at 
Scranton  and  that  they  had  arrived  at  that  conclusion.  He  further 
said  that  Mr.  May  passed  by  his  office  practically  every  day  going 
to  limch.  Yet  he  did  not  know  that  Richardson  and  May  had  come 
to  the  conclusion  that  the  railroad  company  would  not  part  with 
this  piece  of  property.  He  found  that  the  proposition  had  been 
turned  down  somehow.  Old  man  Williams  no  doubt  was  worrying 
the  judge  and  May,  and  finally  Williams  comes  back  and  says, 
"  Judge,  I  do  not  believe  that  we  can  get  this  option.  May  tallied 
very  gruff  to  me." 

Now,  Senators,  the  judge  has  some  spirit  about  him.  If  you  will 
remember,  he  showed  it  on  the  witness  stand.  Williams  described 
before  Wrislev  Brown  in  Scranton  and  before  the  Judiciary  Com- 
mittee before  he  swore  here  in  the  Senate  Chamber  just  exactly  what 
the  judge  did  and  said.  He  said  the  judge  got  excited  and  said,  ^'  I 
know  their  lawyer,  Brownell."  Yes;  Brownell  had  just  argu^  this 
Lighterage  case  about  a  month  and  a  half  before  that  before  the 

1'udge  in  the  Commerce  Court.  He  said,  "I  know  their  lawyer, 
Jrownell,  and  I  will  go  to  New  York  and  see  him,  and  I  may  hurt 
May."^  Williams  said  he  did  not  refer  to  the  Erie  Railroad  omcials. 
He  said,  "I  may  hurt  him  (May)  for  refusing  so  small  a  favor." 
Then  old  man  Williams  said  before  Wrisley  Brown,  when  he  was 
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fresh  from  these  happenings,  "  The  judge  said,  'I  have  two  cases  here 
now  that  I  have  just  deciaed  for  them.'"  And  he  did  have  two 
cases  lying  on  his  desk,  because  the  judge  said  yesterday  in  his  tes- 
timony he  had  the  record  and  the  briefs  of  the  Lighterage  case  and 
the  Joint  Kate  case,  to  both  of  which  the  Erie  Railroad  Co.  was  a 
party  defendant,  in  his  office  in  Scranton.  He  said,  "I  have  just 
deciaed  two  cases  for  them."  Those  cases  had  been  argued  and  ap- 
pealed on  a  preliminary  injunction  to  the  Supreme  Court. 

Old  man  Williains  could  not  have  known,  Senators*  what  those 
cases  were.  The  judge  says  "Lighterage  cases."  Williams  swore 
that  he  never  knew  BrownelPs  name;  he  never  heard  of  Brownell. 
Ho  said : 

I  never  heard  of  lighterage  in  my  life  until  the  Judge  then  and  there  described 
it  Lighterage,  he  says,  is  these  tugboats  that  haul  box  cars  across  the  river 
from  New  York. 

Who  told  him  about  it  ?  That  was  told  shortly  after  the  Lighter- 
age cases  had  been  decided  by  the  Commerce  Court.  He  said  the 
judge  told  him  about  it,  and  said,  "I  will  go  to  see  Brownell,"  the 
juan  who  argued  the  cases  before  him  and  m  whose  favor  the  deci- 
sion was  rendered  in  the  preliminarj'^  injunction.  "I  will  see  him 
and  may  hurt  May  for  not  granting  this  favor." 

I  may  say.  Senators,  it  is  perfectly  evident  to  you  all  that  the 
Judiciary  Committee  and  the  managers  have  been. handicapped  in 
this  case,  because  it  is  apparent  that  we  have  had  to  go  to  the 
judge's  own  friends,  companions,  and  business  associates  to  get  this 
testimony,  and  the  testimony  we  have  gotten  has  been  practically 
wrung  from  unwilling  witnesses. 

Old  man  Williams  goes  upon  the  stand  and  swore  he  further  saw, 
aw  some  other  time,  the  word  "  lighterage  "  in  a  little  pamphlet.  But, 
Senators,  he  said  before  Wrisley  Brown  and  before  the  Judiciary 
Committee  that  when  this  Lighterage  case  was  first  discussed  he  saw 
the  cases  in  a  little  book — a  brief,  he  said.  There  is  no  court  docket 
mentioned  then.  He  said,  "I  saw  the  brief  filed  by  the  lawyers;  I 
took  it  in  my  hand."  Here  are  the  briefs  I  hold  in  my  hand.  He 
called  them  little  books.  The  judge  admitted  yesterday  that  at  that 
time  he  had  taken  home  with  him  the  documents — the*  records,  the 
briefs  in  the  case. 

One  of  these  little  books  is  what  old  man  Williams  picked  up. 
1 1  is  entitled,  "  Case  No.  38,"  where  the  Delaware,  Lackawanna  & 
Western  and  the  Lehigh  Valley  Railroad  appeared  as  defendants. 
That  is  what  old  man  Williams  swore  before  Wrisley  Brown  when 
I  he  facts  were  fresh  in  his  mind,  and  practically  what  he  swore  be- 
fore the  Judiciary  Committee,  and  he  does  not  particularly  denyjt 
here,  except*  that  they  bring  out  the  fact  that  later  on,  in  September, 
after  the  option  had  been  secured,  after  the  judge  had  gone  to  New 
York,  WilUams  saw  or  could  have  seen  in  the  little  trial  docket  the 
AYord  "  lighterage."  I  believe  Williams  saw  that.  Senators.  He  was 
in  the  judge's  oifice  four  or  five  times  a  week,  so  he  said,  for  the 
last  three  or  four  years;  not  only  a  daily  visitor,  but  often  a  double 
daily  visitor.  He  seems  to  have  had  privileges  there  that  permitted 
him  to  go  through  the  judge's  documents  and  books  and  look  up 
what  railroad  cases  the  judge  had  pending  before  his  court,  and  T 
expect  in  turning  the  leaflets  of  this  little  trial  docket  he  may  have 
seen  the  word  "  lighterage  "  there. 
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But,  Senators,  listen!  They  do  not  say  that  old  naan  Williams 
has  told  a  falsehood  here,  because  he  is  the  judge's  friend  and  has 
been  the  judge's  go-between  and  handmaid  for  four  long  years. 
Williams  said  that  he  talked  about  the  Li^terage  case  before  the 
judge  went  to  New  York.  He  said  that  positively  in  several  differ- 
ent places.  "  How  long  was  it  after  you  talked  al>out  the  Lighterage 
case  that  the  judge  went  to  New  York? "  "  I  do  not  know.  It  may 
have  been  two  weeks,  a  month." 

You  can  not  resist  the  conclusion,  Senators,  that  Judge  Archbald 
did  say  to  old  man  Williams  "I  will  go  to  New  York  and  see 
Brownell."  Why?  Because  he  did  go.  One  reason  the  judge  as- 
signs in  his  answer  for  goin^  was  that  he  had  understood  the  title 
of  Robertson  &  Law  was  in  dispute  and  had  been  referred  to 
Brownell.  When  Brownell  comes  on  the  witness  stand  he  never  men- 
tioned Robertson  &  Law's  interest  in  it,  because  at  that  time  Judge 
Archbald  knew  Robertson  &  Law  had  already  given  Williams  an 
option  on  their  interest  in  this  bank,  and  there  was  no  trouble  about  it. 

He  says  in  his  answer  that  that  is  what  he  went  to  see  Brownell 
for.  Further  on  he  says  he  was  introduced  to  Richardson,  and  only 
called  on  Richardson  lor  the  purpose  of  "  hurrying  up  the  proi)osi- 
tion."  He  never  did  discuss  Robertson  &  Law  with  either  Brownell 
or  Richardson. 

No,  Mr.  President,  the  conclusion  here  is  irresistible.  This  j  udge, 
knowing  his  power,  went  to  New  York  to  see  the  head  oificials, 
Brownell  first  and  then  Richardson,  for  the  purpose  of  compelling 
them  to  agree  to  his  proposition  to  purchase  the  dump.  Why  do  I 
say  that  ?  Because  along  in  June  or  July  Richardson  and  May  had 
agreed  they  would  not  sell  it.  Then  the  judge  gets  restive  and  he 
writes  a  letter  to  Brownell.  He  does  not  put  Brownell's  name  in  the 
letter,  either,  and  if  one  did  not  have  the  envelope  you  would  never 
know  to  whom  the  letter  was  written. 

My  Deab  Sib  :  I  want  to  know  if  you  wiU  be  in  your  office  the  4th  of  August. 
I  want  to  see  you  on  a  little  business — 

Something  of  that  sort.  Brownell  immediatelv  writes  back, 
"  Come." 

Brownell  said : 

I  have  nothing  to  do  with  Richni-dson's  business;  I  will  introduce  you  to 
Vice  President  Richardson. 

On  the  25th  of  August  May  went  to  New  York  to  see  Richardson, 
and.  among  other  things,  he  discussed  the  Katydid  proposition  with 
Richardson,  which  proposition  they  had  turned  down  two  months 
before. 

Hichurdson  and  I  tallied  the  matter  over,  and  I  went  to  Scninton  on  tho 
26th  of  August,  and  on  the  29th  of  August  I  saw  the  judge. 

The  judge  makes  the  impression  that  May  knew  he  was  financially 
interested  in  this  proposition.  I  tell  you.  Senators,  this  evidence 
will  convince  you  that  the  judge  knew  he  was  doing  wrong,  and  he 
kept  his  name  out  of  all  this  transaction  until  after  he  had  secured 
the  option  from  the  litigants  in  his  court.  May,  a  man  who  had 
been  walking  in  front  of  the  judge's  door  for  many  months  and 
years,  callea  on  the  judge  and  said.  "Judge,  send  Mr.  Williams 
around;  I  will  give  him  that  option/'  Why  did  he  not  say  to  the 
judge,  "Judge,  we  have  agreed  to  give  you  and  Mr.  Williams  the 
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option.  I  will  make  it  out  to  you"?  No,  sir;  the  jud^e  calls  in 
Williams  and  says,  "  Go  up  to  May.  Now  we  can  get  it.  I  have  been 
to  New  York  and  I  have  seen  Richardson  and  Brownell." 

Williams  says  the  judge  told  him  to  go, "  May  likes  you  very  much; 
go  up  and  you  can  get  it."  He  then  goes  and  does  get  the  option, 
and  he  gets  it  in  whose  name?  He  gets  it  in  E.  J.  Williams's  name. 
The  judge  is  still  concealed,  although  he  says  he  expects  to  make 
two  or  three  thousand  dollars  out  of  the  option.  On  the  4th  of  Sep- 
tember, when  they  secured  the  option  from  Robertson  &  Law,  which 
had  theretofore  been  verbal,  the  judge  draws  it  to  Williams  anew, 
and  he  does  not  put  his  own  name  in  it.  There  they  have  given  an 
option  to  Williams,  a  handmaid,  a  go-between,  a  dummy,  m  which 
the  judge  expects  to  reap  a  financial  profit  of  two  or  three  thousand 
dollars,  or  it  may  be  more. 

Now,  mark  you,  he  writes  to  this  very  same  man,  May,  on  the  '29th 
of  September,  though  he  has  stated  that  he  thinKs  May  knew  that 
he  was  financially  interested  in  it;  but,  listen  to  that  letter  of  the  29th 
day  of  November.  I  think  I  will  take  the  time  of  the  Senate  to  read 
iust  a  little  of  it  to  show  you  that  he  was  even  concealing  from  Capt. 
May  the  fact  that  he  was  financially  interested  in  this  transaction. 
After  the  option  had  been  granted  by  May  to  Williams  on  November 
29th,  two  months  later,  he  writes  to  Capt.  May : 

My  Dear  Capt.  May:  I  have  closed  a  deal  on  behalf  of  Mr.  Williams  for  the 
KftSdid  ciiliu  dump — 

Why  did  he  not  say  to  May,  "  We  have  closed  a  sale."  He  kept 
the  fact  concealed  from  poor  old  May  that  he  was  financially  inter- 
ested in  it,  and  made  May  come  up  and  deliver  to  this  man  Williams 
through  his  influence  with  the  New  York  office  with  Richardson. 
There  is  no  other  conclusion  that  you  can  reach,  Senators,  from  the 
testimony  in  the  case.  The  judge  practically  compelled  Richardson 
to  order  May  to  reverse  his  position  and  tjive  the  judge  the  option 
lie  coveted. 

The  Marian  Coal  Co.  proposition,  Senators,  is  along  the  same 
line.  Who  first  suggested  Watvson's  name?  This  same  old  fellow, 
Williams.  He  goes  to  one  of  the  Bolands  and  says,  "You  employ 
Geoi'ge  M.  Watson;  he  can  settle  your  case."  Boland  gets  Watson, 
and  where  does  Watson  go?  He  goes  to  Judge  Archbald,  of  the 
Fnited  States  Commerce  Court,  when  he  knew  that  that  judge  had 
at  tliat  time  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  in 
his  power  in  three  ways,  because  the  Marian  Coal  Co.'s  case  was 
pending  in  the  Interstate  Commerce  Commission,  which  was  liable 
to  be  appealed  to  Judge  Archbald's  court;  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  was  a  party  defendant  in  the  Light- 
erage case;  and  the  Delaware,  Lackawanna  &  Western  was  interested 
in  the  Meeker  case,  which  lowered  the  rates  upon  coal  by  the  Inter- 
state Commerce  Commission,  and  that  case,  too,  was  then  pending 
in  the  Commerce  Court.  There  were  three  ways  in  which  this  coin- 
pany — the  Delaware,  Lackawanna  &  Western — were  interested,  and 
the  judge  knew  it. 

Then  he  sets  about  with  this  man  Watson,  who  says — even  Wat- 
son, a  man  of  his  type,  in  his  testimony  says — that  he  got  very  mad 
when  anyone  suggested  that  he  would  associate  with  a  man  like 
E.  J.  Williams.  He  says  that  in  his  testimony.  Then  Watson  goes 
to  the  judge,  who  has  these  railroads  in  his  power.     Senators,  did 
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you  ever  hear  of  a  man  in  your  life,  in  high  or  low  official  position, 
doing  what  this  judge  has  done  and  in  the  persistent  manner  in 
which  he  did  it  for  mere  personal,  friendly  motives?  I  do  not  care 
what  his  intent  was;  the  conduct  itself  is  bad.  The  first  thing  he 
did  was  to  call  up  Loomis,  the  vice  president  of  the  Delaware,  Lack- 
awanna &  Western,  on  the  telephone.  He  could  not  get  Ijoomis. 
Then  Loomis  swears  that  he  saw  the  judge  on  the  street  in  Scran - 
ton,  and  the  judge  told  him  that  the  Marian  Coal  Co.  case  would  be 
a  good  case  to  settle  with  the  Bolands — ^''intimated,"  I  believe  the 
word  is — that  it  would  be  a  good  thing  to  settle  it,  and  to  see  whom  ? 
To  see  Watson.  Then  on  the  4th  day  of  August,  the  very  day  he 
went  in  to  see  Brownell  about  the  Katydid  dump  deal  with  the  Erie 
Railroad  Co.,  he  goes  over  to  see  Mr.  Loomis,  tne  vice  president  of 
the  Delaware,  Lackawanna  &  Western  Railroad  Co.,  in  behalf  of 
Watson,  who  was  employed  to  settle  the  Marian  case  with  the  Dela- 
ware, Lackawanna  &  Western  Railway. 

Then,  Mr.  President,  Mr.  Loomis  swore  that  at  some  time  between 
the  1st  of  September  and  the  5th  day  of  October  the  judge  called 
on  him  again  in  New  York  to  ask  how  the}'^  were  getting  along  with 
the  settlement.  Then,  on  September  27,  the  judge,  after  these  per- 
sistent interviews  and  discussions,  gets  a  letter  from  Mr.  LoomiF, 
saying  that  he  does  not  think  there  is  any  possibility  of  a  settlemont. 
Ordinarily,  if  he  had  stopped  there,  it  would  not  have  looked  so 
bad,  but  he  sits  down  and  writes: 

I  «m  very  uiiicli  disappoinlod  that  you  can  not  settle  this  case,  and  I  shnU 
Btill  hope  that  there  is  some  way  of  settling  It. 

He  writes  that  to  Loomis.  That  was  on  the  27th  day  of  September. 
On  the  30th  day  of  September  he  calls  up  Mr.  Phillips,  the  superin- 
tendent of  the  coal  company  owned  by  the  railway,  and  says,  "I 
want  to  see  vou."  Phillips  says,  "All  right,  I  will  see  you  in  the 
morning.'^  'fhe  morning  came  and  Phillips  forgot  it.  Then  at 
lunch  the  judge  called  him  up  again  and  said,  "  You  forgot  that  ap- 

fointmentwith  me  to-da^,ana  I  want  to  see  you."  "All  right,  Judge, 
will  call  upon  you  this  afternoon."  "No,"  the  judge  replied,  "I 
am  going  to  take  a  walk;  come  to-night";  and  for  the  first  time  in 
the  life  of  Reese  A.  Phillips  he  called  at  Judge  Archbald's  home  to 
discuss  the  settlement  of  this  $161,000  claim  against  the  D.,  L.  &  W. 
Railroad  Co.,  and  went  over  the  whole  matter  with  him.  Phillips 
tells  him  there  is  no  chance  of  a  settlement ;  that  all  that  they  think 
is  due  would  be  $3,000  in  excess  coal  rates  on  account  of  the  Meeker 
case,  and  $11,000  for  the  value  of  the  washery,  making  it  $14,000,  I 
believe.  The  judge  said  to  Phillips,  "  It  seems  you  are  a  long  way 
apart."  And,  mark  you,  then  Watson,  on  the  2d  of  October, 
either  by  letter  or  by  personal  conversation,  states  to  Judge  Archbald, 
"  I  have  written  to  Truesdale  and  to  Loomis  asking  for  a  conference 
as  quick  as  possible  in  this  case  " — a  personal  conference.    Then  the 

{'udge  follows  that  up  with  a  letter  to  Loomis  of  October  3,  in  which 
le  says :  "  There  is  nothing  like  a  personal  conference  in  these  mat- 
ters."   In  a  letter  to  Loomis  before  that  he  says: 

I  wouiil  vohmteor  my  personal  services  if  J  thought  it  were  possible  to  accom- 
plish a  settlement  of  this  case. 

Between  litigants  then  in  his  court.  Then,  when  the  conference 
was  held  on  the  5th  of  October,  "  there  is  no  chance  of  getting  to- 
gether; it  is  ridiculous,"  the  railroad  officials  say,  "to  ask  us  $161,000 
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this  proposition."    Mr.  Boland  says  that  the  judge  knew  that  a 
dred  thousand  dollars  was  to  be  the  maximum.    "  It  is  ridiculous  ; 


for 

hundred 

we  will  not  discuss  it  at  all."  But  old  man  Watson  says,  "  Why,  re 
member  the  Meeker  case;  it  is  pending  in  the  Commerce  Court  now  "; 
and  the  suggestion  was  that  Judge  Archbald  was  to  pass  upon  the 
Meeker  case.  "  If  he  sustains  the  Interstate  Commerce  Commission, 
the  Meeker  case  will  cut  the  freight  rates  on  coal  on  your  road — the 
Delaware,  Lackawanna  &  Western — as  well  as  the  others,  and  yon 
had  better  look  out.  Not  only  that,  but  you  are  now  parties  in  his 
court  in  the  Lighterage  case;  and  not  only  tbat,  but  this  case  we  are 
trying  to  settle  may  go  to  his  court  by  appeal  from  the  Interstate 
Commerce  Commission." 

That  is  the  cone]  usion. 

Senators,  there  never  was  a  more  powerful  chain  of  circumstances 
where  judicial  influence  was  brought  to  bear  upon  a  set  of  railroad 
officials  in  this  country  than  that  which  is  shown  in  this  D.,  L.  &  W. 
case.  I  can  not  understand  for  the  life  of  me  how  frail  mortal  men 
like  Loomis  and  Truesdale  failed  to  "  stand  and  deliver." 

After  they  broke  up  that  conference  on  the  5th  of  October  with 
no  settlement  what  happened  ?  Old  man  Watson  goes  to  his  guide — 
"  I  must  go  to  the  man  Who  is  engineering  this  deal."  The  next  day 
he  wired  down  to  Washington  to  the  juage,  "  What  time  can  I  see 
you  to-morrow  in  Washington?"  The  judge  promptly  wires  bac'' 
to  him,  "  Almost  any  time."  Then  Watson  wires  back,  "  Will  be  at 
the  Raleigh  Hotel  to-morrow  afternoon  at  1.30;  leave  instructions." 
The  judge  knew  that  the  conference  was  going  on. 

Old  man  Watson,  you  will  find  if  you  will  read  the  testimony, 
swore  at  least  five  ditferent  times  that  he  did  not  come  to  Washing- 
ton after  that  conference;  that  he  came  here  before  the  conference 
to  get  the  brief  in  the  Meeker  case,  which  was  produced  at  the  hear- 
ing before  the  Judiciary  Committee.  The  brief  that  he  claimed  he 
had  gotten  on  the  7th  of  October  was  not  filed  until  the  9th  day  of 
October  in  the  Commerce  Court,  and  the  judge  must  have  sen <  it 
to  him,  T  imacfine  from  his  testimony  the  other  day.  after  the  brief 
had  been  filed.  The  fact  is  that  after  this  conference  broke  up  he 
wanted  the  judge  to  use  still  more  pressure  and  more  power  to  bring 
a  settlement  about.  This  man  Watson  saw  from  $5,000  to  $61,000, 
whichever  way  you  may  look  at  it,  slipping  away  from  his  greedy 
hands.  He  says  in  his  testimony  that  his  train  w^as,  I  believe,  an 
hour  late,  and  when  he  got  to  Washington,  although  it  was  raining, 
the  weather  was  bad,  and  he  was  to  have  been  here  at  1.30,  he  found 
the  judge  patiently  waiting  for  him  at  the  Raleigh  Hotel. 

TJfiat  was  not  the  end  of  it.  The  judge  goes  further.  After  that 
conference,  which  he  brought  about — and  these  railroad  officials  say 
they  had  it  on  account  of  this  judge — that  was  not  all.  The  judge 
still  pursued  it.  He  saw  Loomis  again  in  an  effort  to  get  him  to 
make  some  final  settlement  or  oifer,  and  on  the  13th  of  November 
he  writes,  "  My  dear  Christy,  I  have  seen  our  friend  " — ^I  guess  he 
referred  to  Mr.  Loomis — "  and  there  is  no  chance  for  a  settlement 
of  the  case." 

Senators,  I  wish  I  had  the  time  to  discuss  all  the  other  remaining 
articles.  I  think  the  Kissinger  matter,  the  signing  of  the  $2,500 
note,  the  acquisition  of  stock  in  the  Honduras  gold-mining  scheme, 
is  one  of  the  ugliest  charges  in  this  entire  body  of  articles.     The 
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judge  admits  in  his  answer  that  during  the  time  the  old  Plymouth 
case  was  pending  in  which  Kissinger  was  interested,  negotiations 
were  going  on  between  him  and  Kissinger  about  sales  of  the  Hon- 
duras stocK;  but  he  says  in  his  answer  a  little  later  that  he  imder- 
stood  that  his  indorsement  was  simply  as  an  accommodation.  How 
would  you,  Senators,  like  to  be  innocently  and  openly  prosecuting  a 
suit  in  a  United  States  court  when  you  knew  that  your  adversary 
was  in  the  private  chambers  of  the  judge  making  with  him  deals 
for  stock,  wnerein  he  used  nothing  to  purchase  it  but  his  name  as 
a  judge,  which  is  worth  nothing  in  commercial  channels  because  they 
never  got  the  money  until  they  had  to  take  a  judgment  note  against 
Mrs.  Hutchison  and  Kissinger  before  they  got  it?  What  Kissinger 
was  after  was  the  influence  of  this  judge  in  tliose  cases  which  were 

Sending.  He  formed  his  little  corporation  on  November  10,  and 
uring  the  time  when  the  case  was  pending  involving  $26,000,  Kis- 
singer was  in  the  private  chambers  oi  this  judge  discussing  with  him 
the  details  of  a  scheme  down  in  some  foreign  country,  absolutely  un- 
known to  the  defendant  in  the  case.  After  the  case  was  decided  in 
Kissinger's  favor,  then  he  does  sign  up  the  note;  then  the  $2,500  is 
secured,  and  the  judge  is  passed  over  $1,680  worth  of  stock  for 
which  he  never  paid  a  cent,  never  has  paid  a  cent,  and  it  was  never 
intended  that  he  should  pay  a  cent.  It  was  a  pure  gift  in  order  to 
mfluence  this  judge  in  those  cases,  or  at  least  to  get  in  his  good 
graces. 

In  regard  to  Packer  No.  3^  Senators,  if  the  judge  had  secured  it 
from  the  Lehigh  Valley  Kailroad  Co. — I  have  made  some  figures 
which,  with  the  permission  of  the  Senate,  I  will  insert  in  connection 
with  that  proposition — ^he  would  have  made  $125,000  a  year.  There 
were  521,000  tons  of  coal  of  which  they  would  have  washed  and  pre- 
pared 500  tons  a  day,  a  whole  train  load  per  day. 

The  judge  expected  to  transport  that  coal  to  market  and,  under 
the  ordinary  price  of  coal*,  he  would  have  made  something  between 
$250,000  and  $300,000  on  that  521,000  tons  of  coal. 

Improvements $20, 000 

Percentages  of  coal — 

Tons. 

Chestnut,  6  per  cent,  or 30 

Pea,  6  per  cent,  or 30 

Buckwheat,  20  ver  cent,  or 100 

lUce,  30  per  cent,  or 150 

Barley,  38  per  cent,  or 190 

Total  (100  per  cent) 500 

Number  of  men  necessary  to  operate  plant,  24.  Average  wages,  $2.50  per 
day.    For  26  working  days  the  amount  would  be  $1,660. 

Prices  obtained  for  coal  at  plant  are  as  follows : 

Chestnut,  30  tons,  at  $3  per  ton $90.00 

Pea,  30  tons,  at  $1.85  per  ton 55.50 

Buckwheat.  100  tons,  at  $1.50  per  ton 150.00 

Rice.  150  tons,  at  $1.10  per  ton 166.00 

Barley,  190  tons,  at  60  cents  per  ton 114.00 

Total  (500  tons) 674.60 

Total  receipts  for  coal  for  26  working  days  would  be  $14,987. 

Royalty  per  day  on  an  output  of  500  tons : 

Chestnut.  30  tons,  at  45  cents  per  ton $13.60 

Pea,  30  tons,  at  30  cents  per  ton 9.00 
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Buckwheat,  100  tons,  at  20  cents  per  ton $20.00 

Rice,  150  tons,  at*  16  cents  per  ton 22. 50 

Barley,  190  tons,  at  8  cents  per  ton : 15. 20 

Total  (500  tons) . , 80.20 

Total  royalty  for  month  of  26  working  days $2,085.  20 

FIXED  CHARGES  FEB  DAY. 

Allowances  for  wages,  royalty,  supplies,  depreciation,  etc. . 

Wages,  13  cents  per  ton  on  500  tons $65. 00 

Royalty,  16  cents  per  ton  on  500  tons 80.00 

Supplies,  4  cents  per  ton  on  500  tons 20.00 

Depreciation,  4  cents  per  ton  on  500  tons 20. 00 

Total  (37  cents  per  ton) 185.00 

Total  fixed  charges  for  26  working  days 4,810.00 

Receipts  for  coal 14,937.00 

Less — 

Wages • $1, 560. 00 

Royalty 2, 085.  20 

Fixed  charges 4, 810. 00 

8,455.20 

Profit  for  month 6,481.80 

Enough  evidence  has  been  adduced  here  to  prove  that  the  railroad 
companies  hold  on  to  coal  properties  like  grim  death;  they  do  not 
turn  them  loose  until  they  are  compelled  to  do  so,  either  under  the 
law  or  under  the  influence  of  some  judge  of  a  high  court,  as  in  this 

It  looks  to  me,  Senators,  from  all  the  pipes  the  judge  was  run- 
ning out,  from  all  the  wires  he  was  setting,  from  all  the  financial 
deals  out  of  which  he  was  preparing  to  make  money  here,  yonder, 
and  everywhere,  that  the  judge  thought  the  Commerce  Court  was 
going  to  be  abolished  and  he  was  going  to  get  into  a  business  where 
he  could  make  money  rapidly,  because  he  spent  practically  the  whole 
of  1911  in  preparing  these  coal-dump  deals  and  making  propositions 
to  the  railroads  about  securing  their  coal  properties  and  settling 
lawsuits  with  them. 

Mr.  President,  several  times  in  the  history  of  our  country  judges 
have  been  called  before  this  great  bar  to  account  for  their  conduct, 
and  in  every  case  of  conviction  the  charges  were  far  less  grave  than 
those  made  and  proved  in  the  case  before  us  to-day.  One  of  the 
early  imi)eachments  was  that  of  Judge  Addison,  who  was  impeached 
and  convicted  in  Pennsylvania  in  1802  on  two  charges,  to  wit : 

First.  Directing  the  Jury  that  the  address  of  an  associate  Judge  to  them  hnd 
nothing  to  do  with  the  question  before  them. 

Second.  Preventing  the  associate  judge  from  addressing  the  grand  jury  con- 
cerning their  duties,  and  by  denying  the  right  and  by  leaving  the  bench,  and 
thus  irregularly  adjourning  court 

Judge  Pickering  was  impeached,  and  convicted  by  the  United 
States  Senate  in  1804,  for  ordering  a  ship  to  be  restored  to  a  claimant 
without  producing  a  certificate  for  the  payment  of  duty ;  for  refusing 
to  hear  testimony  of  witnesses  produced  to  sustain  the  claim,  and 
refusing  an  appeal  from  the  decree  which  he  had  rendered. 

Judge  Humphreys  was  a  United  States  district  judge  in  1860,  and 
was  convicted  by  the  Unit^jd  States  Senate  on  the  following  charge : 

For  neglecting  and  refusing  to  hold  the  district  court  of  the  United  States. 
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It  is  claimed,  Mr.  President,  that  this  judge  did  not  possess  the  evil 
motive  in  all  of  these  transactions  which  ordinary  men  must  neces- 
sarily attribute  to  him  after  knowing  the  admitted  facts.  This  plea 
can  not  excuse  a  person  occupying  his  high  position.  He  ought  not 
to  have  committed  acts  which  in  the  minds  of  ordinary  men  would 
scandalize  his  office  and  bring  his  official  character  into  disrepute. 
Upon  the  admitted  facts  in  the  respondent's  answer,  I  believe  he 
should  be  found  j^ilty  and  removed  from  office.  There  is  a  maxim 
of  law  expressed  in  I^atin,  res  ipsa  loquitur — that  is,  the  thing  itself 
speaks.  True,  that  doctrine  is  usually  applied  in  damage  suits,  when 
certain  facts  being  proved  or  admitted,  negligence  is  presumed;  and 
so  in  this  case  all  the  ugly  facts  being  admitted  by  respondent  in  his 
answer,  thev.  per  se,  constitute  the  opposite  of  good  behavior,  regard- 
less of  motive,  and  render  him  liable  to  forfeiture  of  his  office.  We 
are  told  in  Holv  Writ  that — 

Uzzuh  put  forth  his  hand  to  the  ark  of  God  and  took  hold  of  It,  for  tlie  oxen 
8hook  it.  And  the  .inger  of  the  Lord  was  kindled  against  Uzzah,  and  God  smote 
him  there  for  his  error,  and  there  he  died  by  the  ark  of  God. 

In  that  case  Uzzah's  intentions  were  not  only  not  bad,  but  were  posi- 
tively good.  What  he  did  was  innocently  done,  but  his  acts  were  a 
sin  in  the  sight  of  Jehovah.  But  no  such  innocent  motive  moved 
Judge  Archbald  in  all  of  his  devious  transactions.  He  knew  the 
power  of  his  high  office,  and  he  knew  his  own  power  because  he  held 
that  office.  He  was  conscious  of  it  at  every  step;  he  kept  his  high 
position  posted  before  the  eyes  of  the  litigants  m  his  court  by  con- 
stant correspondence  upon  stationery  on  which  were  the  awe-inspir- 
ing words  "  B.  W.  Archbald,  judge.  United  States  Commerce  Court^ 
A\^shington."  Every  railroad  president,  every  railroad  counsel,  ana 
every  railroad  superintendent  instinctively  realized  upon  receipt 
>f  such  correspondence  the  power  and  position  of  the  respondent, 
and  peculiarly  so  in  this  case,  for  these  railroads  were  at  that  very 
time  to  a  certain  extent  within  the  power  of  this  judge,  because  they 
were  parties  to  suits  then  pending  m  his  court,  and  he  knew  it. 

Judge  Grover,  a  splendid  man  and  great  judge  of  high  character, 
who  sat  upon  the  impeachment  case  of  George  G.  Barnard,  in  voting 
upon  the  question  of  disqualifying  Judge  Barnard  from  holding 
office,  said: 

Upon  the  trial  of  important  civil  causes  he  has  fairly  and  uprightly  di»- 
charged  the  duty  of  a  just  judge  according  lo  the  best  of  his  ability.  The 
errors  into  which  he  has  fallen  are  somewhat  akin  to  some  of  the  nobler 
virtues.  I  think  that  the  votes  \\\)Ot\  tliese  articles  show  that  the  errors  into 
which  he  has  fallen  have  originated  from  attachment  to  friends  from  the  idea 
That  upon  the  bench  he  had  the  right  to  remember  who  were  his  friends  and 
who  were  his  enemies.  I  hope  that  the  result  of  this  trial  will  not  only 
solemnize  every,  judge  In  the  State,  every  man  clothed  with  a  public  trust 
under  the  Government,  that  all  will  have  impressed  upon  their  minds  when 
they  assume  any  function  in  behalf  of  the  public  that  all  selfish  considerations 
are*  to  be  discarde<l,  all  their  ends  the  public  good.  The  respondent's  desire 
to  aid  friends  has  led  to  grave  errors — errors  in  my  judgment  inexcusable.  The 
evidence  has  satisfied  me  that  Judge  Barnard,  although  possessed  of  those 
genial  qualities  that  have  surrounded  him  with  strongly  attached  friends,  was 
destitute  of  some  qualities  essential  to  the  judicial  character.  It  is  possible,  if 
he  had  committed  these  offenses  in  a  legislative  or  administrative  capacity,  I 
might  be  satisfied  by  removal  only,;  but  in  that  position  where  the  greatest 
integrity  is  to  be  exercised,  where  none  should  turn  either  to  the  right  or  to  the 
left  in  the  discharge  of  duty  from  any  consideration  whatever;  whei"e  the  only 
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Inquiry  should  be:  What  is  the  law;  what  is  right?  and  act  accordingly.  In 
rhis  case-r  with  the  kindest  feelings  toward  Judge  Barnard,  I  am  compelled  to 
\ote  in  the  affirmative. 

In  that  case,  Senators,  Judge  Barnard  was  impeached  upon  the 
sole  charge  of  partiality.  How  much  more  grievous  are  the  charges 
which  we  have  proven  against  the  respondent  in  this  trial  ? 

I  yield  to  no  one  in  my  reverence  and  respect  for  the  splendid 
judges  who  have  illumined  and  adorned  the  annals  of  our  judicial 
history.  When  the  roll  of  the  names  of  Marshall,  Taney,  Miller, 
Brewer,  Harlan,  and  Fuller  is  called  my  pulse  quickens  and  my 
blood  warms  because  I  am  one  of  their  countrymen  and  "have  a 
fihare  in  the  heritage  of  their  fame,"  but  what  a  far  cry  it  is  from 
one  of  these  great  men  to  the  respondent  at  the  bar!  Can  you 
imagine  that  any  one  of  these  during  the  wildest  and  most  indiscreet 
moment  of  their  lives  would  ever  nave  descended  from  their  high 
position  to  the  low  plane  of  dickering  and  trafficking  for  private 
gain  with  parties  who  had  suits  pending  in  their  courts? 

Mr..  President,  the  history  of  the  American  judiciary  is  a  glorious 
record  which  makes  every  citizen  of  this  country  proud. 

It  is  a  heritage  priceless  in  value  and  belonging  to  us  all.  Lapse  of  years 
but  «dd8  to  our  reverence  for  Marshall  and  Story,  Kent  and  Miller,  Taney  and 
Field.  Amidst  the  conflicts  of  parties  and  principles  which  raged  so  furiously 
around  them,  they  were  calm  and  Just  in  wisdom  and  conservatism,  declaring 
the  law  as  they  believed  it  to  be,  with  an  independence  which  knew  no  fear. 
Around  some  of  them  clouds  and  darlvuess  gathered,  but  they  soon  passed  away. 

As  some  tall  cliff  that  lifts  its  awful  form 
Swells  from  the  vale  and  midway  leaves  the  storm 
Though  round  its  head  the  rolling  cloud  is  spread. 
Eternal  sunshine  settles  on  its  head. 

So  long  as  the  j'udicial  independence  shall  be  admired,  so  long 
— as  judicial  purity  shall  be  respected,  so  long  as  judicial  propriety 
shall  be  demanded,  so  long  as  justice  shall  be  the  genius  of  our  civili- 
zation; just  so  long  will  the  names  of  our  great  jurists  remain  em- 
balmed in  sacred  memory  and  continue  the  pride  of  bench  and  bar 
and  the  glory  of  American  institutions. 

In  all  ages  and  in  all  climes  where  civilized  man  has  dwelt,  he  has 
been  ever  watchful  in  endeavoring  to  choose  judges  among  the  most 
upright,  honest,  and  just  of  men — men  of  poise,  incorruptioility,  and 
discretion,  who  well  understand  and  appreciate  the  dignity  and  pro- 
prieties of  their  office. 

It  should  be  burnt  into  the  minds  and  hearts  and  souls  of  the  judges 
throughout  the  United  States  that  they  should  mvoid  everything  that 
brings  disgrace,  scandal,  and  disrepute  upon  their  high  omce,  so  that 
whatever  other  branches  of  our  Government  may  at  times  lose  the 
confidence  of  any  portion  of  our  population,  the  judiciary  may  ever 
stand  as  an  immaculate  bulwark  against  the  enemies  of  a  republican 
form  of  government.  Whenever  a  judge  violates  this  motto,  that 
very  moment  the  magic  of  his  judicial  power  is  gone,  and  "  it  loses 
for  itself  those  princely  attributes  with  which  it  is  by  the  Constitu- 
tion invested." 

The  moment  a  high  judge  dares  to  use  his  office  directly  or  remotely 
for  private  gain  "  that  moment  he  loses  the  respect  of  the  commu- 
nity."   I^et  the  standard  of  judicial  ethics  in  this  great  country  be  so 
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high  that  every  judge  may  deserve  Webster's  encomium  on  Chief 
Justice  Jay  when  he  said : 

When  the  Judicial  ermine  fell  upon  his  shoulders  it  touched  a  being  as  stH>ik'S8 
as  itself. 

That  was  no  absurd  fiction  of  the  noble-  Romans  who  instituted 
the  vestal  virgins  to  keep  burning  forever  the  fires  of  Roman  liberty. 
Her  liberty  never  expired  until  that  noble  sisterhood  was  dragged 
down  and  corrupted ;  and  so,  too,  the  fires  of  our  liberty  will  never 
be  extinguished  so  long  as  our  judges  remain  incorruj^tdole  and  pos- 
sess with  undying  tenacity  judicial  rectitude  and  propriety,  according 
to  the  eternal  fitness  of  things  and  in  keeping  with  that  which  is 
boFt  and  noblest  among  the  established  principles  of  mankind. 

Mr.  President,  to  paraphrase  somewnat  the  lan^age  of  Judge 
Spencer,  of  New  York,  one  of  the  managers  in  the  impeachment  of 
Judge  Peck:  I  desire  to  say  that  the  House  of  Representatives  and 
the  Judiciary  Committee  of  that  body  after  long,  patient,  and  full 
examination  of  all  the  evidence  in  the  case,  came  to  the  unanimous 
resolution  that  Judge  Archbald  should  be  impeached,  and  by  a  vote 
of  223  to  1  sent  us  to  your  bar  to  demand  that  he  be  convicted;  and 
happily,  Senators,  indeed  the  record  will  show  you  an  absolute  ab- 
sence of  all  party  feeling.  Could  I  feel  in  the  remotest  degree  that 
the  baleful  influence  of  partisanship  had  mingled  with  the  action  of 
the  committee  or  the  House  of  Representatives,  I  declare  unto  you 
that  no  earthly  consideration  could  nave  prevailed  upon  me  to  appear 
here  as  one  of  the  prosecutors  in  this  trial.  I  have  no  language  to 
express  the  abhorrence  of  my  soul  at  the  indulgence  of  such  unhal- 
lowed feelings  on  such  solemn  occasions.  I  believe,  in  the  long  annals 
of  impeachment  trials  in  this  great  body,  that  the  charges  against 
the  respondent  here  are  freer  from  the  slightest  tinge  of  partisanship 
than  any  case  ever  presented  to  this  high  court,  and  in  this  fact  you, 
Senators,  the  House  of  Representatives,  and  the  people  of  the  United 
States  are  to  be  congratulated. 

You  are  to  say.  Senators,  by  your  verdict  whether  you  will  send 
this  man.  Judge  Robert  W.  Arcnbald,  back  to  his  high  seat  on  the 
bench  of  the  United  States  Commerce  Court  and  whether  you  ap- 
prove or  disapprove  his  conduct  in  all  the  transactions  alleged  m 
the  various  articles  in  this  case.  If  you  acquit  him  your  verdict 
will  be  construed  as  an  indorsement  of  his  conduct,  and  the  people 
will  be  powerless;  but,  sirs,  how  can  you  render  such  a  verdict  in  the 
face  of  even  the  admitted  facts  in  the  case?  Surely,  the  time  has 
not  arrived  in  the  history  of  this  great  Government  when  judges  of 
high  courts  shall  be  licensed  to  traffic  with  litigants  in  their  courts, 
to  make  with  such  litigants  advantageous  private  bargains  and  to  in- 
crease their  personal  fortunes  by  such  nefarious  practices.  Sena- 
tors, if  that  shall  be  the  result  of  your  verdict — and  you  must  admit 
that  such  a  conclusion  may  be  justly  drawn  from  a  verdict  of  ac- 
nuittal — ^then  I  declare  unto  you  that  I  shudder  when  I  contemplate 
tne  future  of  my  country.  Such  practices  on  the  part  of  judges  will 
open  wide  the  door  to  judicial  reprisals,  blackmail,  and  plunder, 
and  very  soon,  as  in  the  days  of  Rome,  when  justice  was  bought  and 
sold  with  shameful  boldness,  this  splendid  Government,  constructed 
and  cemented  by  the  blood  and  sacrifices  of  our  forefathers,  will 
totter  and  stagger  to  its  fall. 
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And  now,  Senators,  my  task,  though  imperfectly  performed,  is  at 
an  end ;  the  greater  duty  devolves  upon  you,  and  I  believe  that  your 
verdict  will  mark  an  epoch  in  our  history  and  will  have  a  tremendous 
influence  upon  the  perpetuity  and  stability  of  our  liberties  and  our 
institutions  and  even  upon  the  life  of  the  Kepublic  itself.  The  peo- 
ple of  the  United  States  are  now  demanding,  possibly  as  never  before, 
the  strictest  rectitude  on  the  part  of  their  judges.  Can  you  imagine 
that  any  district  or  State  would  elect  this  respondent  to  the  high 
position  which  he  now  holds  with  all  this  testimony  against  him 
fresh  in  their  minds  ?  I  ask  you,  Senators,  who  are  the  appointive 
power  of  Federal  judges,  would  you  confirm  this  judge  in  the  first 
instance  were  he  nommated  and  nis  name  sent  to  you  for  confirma- 
tion, if  all  this  evidence  stood  out  against  him,  or  evidence  parallel 
or  akin  thereto?  I  do  not  believe  uiat  a  man  with  such  a  record 
could  receive  one  vote  in  favor  of  his  confirmation  from  this  great 
Senate. 

Whatever  reputation  the  respondent  may  once  have  had  for  im- 
partiality or  judicial  rectitude  is  now  gone.  His  usefulness  as  a 
iudge  is  at  an  end.  He  has  prostituted  the  office  which  you  gave 
dm  in  his  worship  of  Mammon ;  he  has  sacrificed  his  judicial  integ- 
rity and  official  rectitude  on  the  altar  of  greed;  he  has  soi*ely  vio- 
lated the  common  rules  of  judicial  ethics  and  propriety.  Hence  we, 
the  representatives  of  the  people,  speaking  for  them  and  in  their 
name,  demand  that  R.  W.  Archbald  shall  be  removed  from  office 
under  the  Government  of  the  United  States. 

ABaUMEVT  OF  MB.  MAKAOEB  FLOTD. 

Mr.  Manager  Ci:*ayton.  Mr.  President,  of  the  remainder  of  the 
time,  Mr.  Manager  Floyd  will  occupy  1  hour  and  9  minutes,  Mr. 
Manager  Howland  will  occupy  45  minutes,  and  the  balance  of  the 
time,  to  wit,  2  hours  and  30  minutes,  will  be  reserved  for  the  closing 
argument  on  the  part  of  the  managers. 

Mr.  Manager  Floyd.  Mr.  President,  it  is  never  a  pleasant  task  for 
me  to  appear  in  the  role  of  a  prosecutor  against  anyone.  It  is  a 
jyeculiarly  unpleasant  task  to  appear  against  one  holding  high  posi- 
tion like  the  respondent  in  this  case ;  but  I  come  here  not  at  my  own 
instance.  I  come  here  as  one  of  the  managers  under  a  command 
from  the  House  of  Kepresentatives,  and  the  House  of  Representatives 
is  acting  not  alone  for  itself,  but  in  behalf  of  all  the  people  of  the 
United  States.  We  are  here  to  discharge  a  public  duty,  and  what- 
ever might  be  our  sympathies  for  the  respondent,  they  should  not 
swerve  us  in  the  discharge  of  a  solemn  duty. 

The  Question  at  issue  before  the  Senate  is.  Has  the  respondent, 
under  the  Constitution,  committed  high  crimes  and  misdemeanors 
for  which  he  should  be  removed  from  office?  The  managers  who 
have  preceded  me  have  referred  to  many  of  the  charges  in  the  articles 
of  impeachment,  but  there  are  one  or  two  which  they  have  omitted 
to  mention,  to  which  I  wish  to  call  attention  in  the  course  of  my  re- 
marks, but  first  I  desire  to  discuss  a  little  more  in  detail  article  Ino.  2, 
which  I  regard  as  one  of  the  most  important  and  one  of  the  gravest 
charges  in  all  the  articles  of  impeachment  brought  against  the  re- 
spondent in  this  case. 

In  order  that  you  may  better  understand  the  particular  point  I 
have  in  mind,  I  want  to  call  attention  to  a  phase  of  the  pleadings 
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pertaining  to  article  No.  2  and  article  No.  13  that  is  not  found  in  re- 
gard to  any  of  the  others.  Under  the  pleadings  in  this  case  it  is  re- 
markable that  practically  all  of  the  allegations  of  fact  contained  in  the 
13  specifications  and  articles  of  impeachment  are  admitted,  save  and 
except  as  to  article  No.  2  and  to  that  part  of  article  No.  18  which 
relates  to  the  same  charge  that  is  contained  in  article  No.  2. 

It  is  admitted  in  the  answer  that  Judge  Archbald  was  jud^  of  the 
Commerce  Court;  it  is  admitted  that  these  railroad  companies  with 
which  he  was  dealing  were  at  the  time  parties  litigant  in  suits  Nos.  38 
and  39  that  were  pending  in  the  Commerce  Court.  His  interest  is 
admitted  in  the  Katydid  transaction  and  he  was  to  share  in  the  profits. 
It  is  admitted  under  article  No.  10,  which  has  not  been  alluded  to,  I 
believe,  by  any  of  the  managers  preceding  me,  that  in  1910  he  made  a 
trip  to  Europe  at  the  expense  of  Henry  W.  Cannon,  a  rich  relative 
of  nis  wife;  it  is  admitted  that  on  the  same  occasion  a  number  of 
lawyers  who  practiced  in  the  judge's  court  made  up  a  purse  of  $525 
in  money  and  delivered  it  to  him  in  person  on  board  of  the  ship  on 
the  day  he  was  ready  to  sail ;  it  is  admitted  in  the  transaction  con- 
cerning Packer  No.  3  that  he  was  to  become  a  member  of  that  com- 
pany; it  is  admitted  that  in  the  Wamke  deal  he  received  a  note  of 
$500  and  shared  it  with  John  Henry  Jones.  But  when  it  comes  to 
No.  2  the  fact  of  his  interest  is  denied.    Now,  why? 

T  want  to  call  attention  in  this  connection  to  the  judge's  own  testi- 
mony when  questioned  on  cross-examination  concerning  his  interest 
in  the  Jones  Coal  Co.,  a  corporation  which  it  was  proposed  to  organ- 
ize to  operate  Packer  No.  3,  sought  to  be  acquired  from  the  Girard 
estate  and  the  Lehigh  Valley  Coal  Co. 

On  page  1249  of  the  record  in  this  case,  in  speaking  of  the  Jones 
Coal  Co.,  that  was  to  be  organized,  for  which  Mr.  Farrell,  of  New 
York,  was  to  put  up  all  the  money  and  of  which  Jud^  Archbald 
was  to  become  a  member,  Judge  Archbald  gave  this  testimony : 

Q.  You  were  to  get  a  fourth  of  the  balance? — A.  About  a  fourth  of  the  bal- 
auce:  yes. 
Q.  Why  were  you  to  have  any  Interest  In  that  stock? 

And  the  answer  of  Judge  Archbald  is — 

Why  not? 

Q.  Well,  why  not,  after  you  had  gone  to  see  Mr.  Warriner;  is  that  your 
idea? — A,  I  see  no  reason  why,  after  organizing  that  company,  that  enterprise, 
I  was  not  entitled  to  a  share.  It  would  be  very  strange  if  I  did  not  have  a 
shara 

Q.  Why? — ^A.  Because  I  was  instrumental,  In  part,  in  organizing  the  company, 
getting  it  up.    It  was  in  part  my  scheme  and  part  Mr.  Jones's. 

These  several  transactions  in  which  the  judge  participated — I  mean 
these  culm-dmnp  transactions  and  these  attempted  sales — are  all  simi- 
lar in  character. 

In  article  No.  2  it  is  charged  that  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.  was  a  party  to  cases,  dockets  Nos.  38  and  39, 
in  the  Commerce  Court,  and  that  is  established  and  admitted;  but 
the  lichigh  Valley  Railroad  Co.  was  a  party  to  the  same  suits,  and 
Judge  Archbald  did  not  hesitate  to  go  to  Mr.  Warriner,  the  vice 
president  of  that  railroad  company,  and  secure  a  contract  and  agree- 
ment with  a  view  of  securing  a  lease  from  the  Girard  estate  and 
operating  that  culm  dump  by  the  Jones  Coal  Co.,  the  one  to  which 
I  have  just  referred.  Mr.  Warriner  was  also  the  vice  president  of 
the  Lehigh  Valley  Railroad. 
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The  Lehigh  Valley  Railroad  was  a  party  to  those  suits  pending  in 
the  Commerce  Court.  Then,  the  fact  tnat  the  Delaware,  Lackawanna 
&  Western  Eailroad  Co.  was  a  party  to  these  same  suits  does  not  ex- 
plain why  Judge  Archbald  washed  his  hands  of  this  transaction  when 
ne  admits  his  mterest  in  the  other.  The  Erie  Railroad  Co.  was  a 
party  to  the  same  suits  (dockets  Nos.  38  and  39).  Judge  Archbald 
did  not  scruple  to  see  Mr.  Brownell,  and  Mr.  Richardson,  and  Mr. 
May,  and  secure  a  contract  from  them,  in  which  he  admits  that  he 
was  to  share  in  the  profits. 

Then,  in  the  judge's  own  language,  when  it  comes  to  the  Watson 
transaction,  when  we  come  to  consider  the  facts  charged  in  article 
No.  2,  wherein  the  question  is  raised  as  to  whether  or  not  Judge 
Archbald  was  to  share  in  the  profits  of  that  transaction,  let  me  re- 

Seat  his  answer  to  the  other  question — ^''Why  not?"  How  do  you 
ifferentiate  that  case  from  the  others?  Now,  was  he  to  share  in 
the  profits  ?  I  am  frank  to  admit  that  we  have  been  unable  to  show, 
by  any  direct  and  affirmative  testimony,  that  fact;  but  we  have  cir- 
cumstances in  this  case  which  tend  to  establish  that  fact.  Judge 
Archbald  was  participating  in  these  transactions,  was  engaging  in 
them  for  the  purpose  of  making  profits  for  himself.  You  can  not 
differentiate  between  these  several  deals  and  transactions  in  such 
way  as  to  make  it  improper  for  him  to  receive  a  consideration  or  be 
interested  in  this  Watson  deal  any  more  than  in  the  others.  They 
were  all  of  a  kind.  What  was  the  proposition?  The  proposition 
was  to  sell  two-thirds  of  the  stock  of  the  Marian  Coal  Co.  to  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Co.  for  $100,000,  and  the 
Bolands,  stockholders  in  the  Marian  Coal  Co.,  agreed  to  pav  George 
M.  Watson  a  specific  fee  of  $5,000  if  he  could  maKe  that  tradfe.  Now, 
if  Judge  Archbald  will  accept  $500  for  the  services  that  he  rendered 
in  the  Warnke  transaction,  the  case  of  the  Premier  Coal  Co.,  .why 
would  he  not  accept  one-half  of  the  $5,000  in  the  Marian  Coal  Co. 
case? 

The  circumstances  concerning  that  transaction  are  peculiar.  The 
Marian  Coal  Co.  was  represented  before  the  Interstate  Commerce 
Commission  by  an  attorney,  Mr.  H.  C.  Reynolds,  who  appeared  and 
testified  in  this  case.  From  every  appearance  he  is  an  able  lawyer. 
Mr.  Watson  was  hired  for  a  specific  service,  and  that  was  to  bring 
about  this  settlement.  And  Mr.  Williams,  according  to  Mr.  Boland, 
is  the  man  who  first  suggested  to  Mr.  Boland  that  if  he  would  see 
George  Watson  that  Mr.  Watson  wag  in  position  to  settle  this  contro- 
versy with  the  railroad  company. 

Let  us  see  who  brought  it  to  the  attention  of  the  railroad  company. 
Take  the  testimony  of  Mr.  E.  E.  Loomis,  vice  president  and  general 
manager  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  He 
testified  that  the  first  he  ever  heard  of  Watson  in  this  transaction,  or 
of  Watson's  ability  to  bring  about  a  settlement,  was  when  Judge 
Archbald  met  him  on  the  streets  of  Scranton  and  suggested  to  him 
that  he  thought  the  differences  between  the  Marian  Coal  Co.  and  the 
railroad  company  ou^ht  to  be  settled  outside  of  court.  Mr.  Loomis 
says  he  said  to  him,  "Judge,  it  is  the  policy  of  our  company  to  settle 
all  matters  outside  of  court  whenever  we  can  do  so  on  a  fair  basis." 
Mr.  Loomis  says  that  Judge  Archbald  replied,  "If  you  will  see 
George  Watson,  an  attorney  of  Scranton,  I  think  he  is  in  position  to 
settle  this  controversy  on  a  fair  basis."    And  according  to  Mr. 
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Loomis's  testimony  he  took  the  matter  up  with  his  officers,  had  them 
to  investigate  the  property  and  make  report  to  him,  and  about  the 
27th  or  28th  of  September  notified  Judge  Archbald  of  the  result. 
The  railroad  officials  turned  down  the  proposition.  Then  an  appeal 
was  made  by  Watson  on  the  2d  of  October,  and  by  Judge  Archbald 
on  the  3d  oi  October,  to  Mr.  Loomis  for  a  rurther  hearing,  with  Mr. 
Loomis  and  Mr.  Truesdale,  Mr.  Truesdale  being  the  president  of  the 
company.  That  hearing  was  arranged,  and  on  the  5th  of  October 
they  held  a  meeting  in  Scranton  for  the  express  purpose  of  hearing 
Mr.  Watson  and  hearing  his  proposition  and  determining  whether 
or  not  they  could  settle  on  the  basis  proposed  by  him.  Now,  what 
was  his  proposition?  His  proposition  was  $161,000.  It  was  dis- 
agreed to. 

But  what  was  the  contract  with  Watson  ?  According  to  the  testi- 
mony of  Mr.  C.  G.  Boland  and  of  Mr.  W.  P.  Boland  the  contract 
was  that  if  he  could  secure  a  settlement  for  $100,000  they  would  sell 
their  entire  interest  in  the  Marian  Coal  Co.  to  the  Delaware,  Liacka- 
wanna  &  Western  Railroad  Co.,  and  that  would  settle  the  whole  con- 
trover^  ;  because  when  the  Delaware,  Lackawanna  &  Western  Rail- 
road Go.  had  acquired  control  of  that  corporation  the  suit  the 
Marian  Coal  Co.  had  against  that  railroad  before  the  Interstate 
Commerce  Commission  would  not  be  under  the  control  of  the  Bolands, 
but  the  railroad  would  own  the  property  and  the  lawsuit.  Having 
control  of  the  lawsuit  by  having  acquired  ownership  of  the  corpora- 
tion, they  could  end  the  controversy  by  dismissing  die  suit. 

Now,  Mr.  Watson,  whose  testimony  was  taken  before  the  Judi- 
ciary Committee  and  which  was  introduced  in  evidence  by  counsel 
for  respondent,  admits  in  his  testimony  before  the  Judiciary  Com- 
mittee that  the  original  proposition  was  $100,000,  and  that  he  was  to 
receive  a  fee  of  $5,000  in  the  event  he  secured  the  settlement.  But 
that  proposition  was  never  made  to  the  railroad  people.  Why  the 
raise?  The  only  testimony  that  we  have  upon  that  point  is  the 
statement  made  by  Watson  to  W.  P.  and  C  G.  Boland,  when  they 
asked  him  why  it  was  that  he  was  raising  the  consideration  from 
$100,000  to  $161,000.  He  made  the  statement  that  Judge  Archbald 
was  to  be  a  powerful  factor  in  the  settlement  of  that  case,  and  that 
it  was  his  purpose  or  his  intention,  if  he  secured  the  settlement,  to 
share  one-fourth  of  all  in  excess  of  the  $95,000  with  Judse  Archbald. 

Did  the  judge  intend  to  take  it?  He  was  asked  on  the  stand  the 
other  day  whether  he  had  a  specific  agreement  with  Mr.  Williams 
about  that  Katydid  proposition,  and  Mr.  Williams  was  asked  par- 
ticularly about  that.  Neither  would  say  that  previously  there  nad 
been  made  any  specific  agreement.  Judge  Archbald,  when  asked 
about  it  on  the  stand,  said  that  he  assumed  he  was  to  share  in  the 
profits — assumed  it.  We  may  well  assume  that  he  was  to  share  in 
the  profits  of  the  Watson  deal.  Now,  if  he  would  share  in  the  profits 
in  tnat  transaction^  why  would  he  refuse  to  share  in  the  profits  of 
the  larger  transaction  if  it  had  been  consummated?  Why  does  he 
deny  that  charge — that  particular  point  in  that  charge?  Because 
it  is  material ;  because  the  demand  that  was  made  by  Mr.  Watson  in 
excess  of  the  amount  that  the  Bolands  had  a^eed  to  take— $61,000— 
was  so  unconscionable^  both  in  morals  and  in  trade,  that  he  dared 
not  admit  his  interest  m  that  transaction. 
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So  I  am  disposed  to  stand  here  and  insist  that  the  circumstances 
in  this  case  tend  to  the  conclusion  that  had  that  transaction  been  con- 
siimmated,  Judge  Archbald  would  have  been  as  ready  to  accept 
money  from  Watson  as  he  had  been  from  Wamke  or  the  Premier 
Coal  Co. 

Let  me  call  your  attention  to  the  peculiar  way  in  which  the  judge 
got  his  money  from  the  Premier  Coal  Co.  Now,  as  has  already  been 
alluded  to  by  Mr.  Manager  Webb,  it  seems  that  the  judge  had  a  good 
many  partners  or  associates  in  these  deals.  There  was  Edward  J. 
Williams.  He  was  mixed  up  in  the  Katydid.  He  was  the  first  man 
who  suggested  Watson  to  the  Bolands.  There  was  John  Henry  Jones. 
John  Henry  Jones,  it  seems,  was  concerned  in  some  way  in  this 
Warnke  deal  or  Warnke  transaction.  John  Henry  Jones  testifies 
that  after  the  contract  had  been  closed,  and  the  sale  had  been  made 
to  the  Premier  Coal  Co.,  he  went  to  Mr.  Warnke  and  demanded  his 
commission  of  $500.  John  Henry  Jones's  theory  was  that  he  was  en- 
titled to  it;  that  he  had  had  something  to  do  with  the  bringing  to- 
gether of  the  parties.  Warnke  refused  to  pay  John  Henry  Jones. 
Then  Judge  Archbald  goes  in  person  to  the  officers  of  the  Premier 
Coal  Co.  and  demands  a  commission  of  $500,  and  they  execute  a  note 
for  $510,  the  $10  being  added  for  the  discount,  and  the  judge  accepts 
it  and  then  divides  the  $500,  according  to  his  testimony,  with  John 
Henry  Jones.  What  was  the  consideration?  He  had  no  option  on 
the  property  at  that  time,  according  to  John  W.  Berry.  He  nad  pre- 
viously had  an  option.  But  for  some  unexplained,  undefined  service 
on  the  part  of  the  judge  in  regard  to  that  transaction,  he  demands 
and  receives  a  note,  a  bankable  note,  for  $510,  which  he  discounts!  at 
the  bank  for  $500  in  cash. 

If  he  will  receive  monev  under  such  circumstances  and  for  such 
considerations,  under  all  tne  circumstances  in  this  case,  what  reason 
is  there  for  us  to  conclude  that  he  was  acting  purely  for  friendship 
in  this  transaction  concerning  the  Marian  Coal  Co.  ?  He  was  charg- 
ing for  services  rendered  in  connection  with  other  deals  and  trans- 
actions, and  the  evidence  discloses  that  fact.  He  rendered  far  more 
service,  so  far  as  actual  work  was  concerned,  in  his  efforts  to  bring 
about  a  settlement  of  the  Marian  Coal  Co.  disputes  with  the  Dela- 
ware, Lackawanna  &  Western  than  he  did  in  other  transactions,  in 
which  he  participated. 

What  Old  he  do  to  secure  his  interest  in  the  Katydid?  He  wrote 
to  Capt.  May  a  letter  on  the  31st  of  March ;  went  to  see  Mr.  Brownell 
in  New  York  on  the  4th  of  August ;  had  a  short  conference  with 
Mr.  Kichardson  on  the  same  day  that  he  saw  Mr.  Brownell ;  returned 
to  Scranton,  met  Capt.  May  on  the  street,  and  May  told  him  that 
they  were  ready  to  make  that  deal  and  to  send  Williams  around. 
Williams  went  around  and  got  the  contract.  That  is  the  service 
that  the  judge  rendered  in  regard  to  the  Katydid  proposition,  for 
which  he  proposed  to  share  equally  in  the  contract. 

But  what  did  he  do  to  bring  about  a  negotiation  or  settlement  in 
which  he  and  Watson  were  interested!  Some  facts  are  developed 
by  the  respondent  himself  that  are  not  disclosed  by  Mr.  Loomis. 
It  appears  from  the  respondent's  own  testimony  that  he  first  en- 
deavored to  get  the  Lackawanna  Kailroad  people  interested  in  this 
transaction  on  the  4th  of  August  when  he  was  m  New  York  to  hold 
court  and  to  see  Brownell.    He  also  went,  at  Watson's  instance,  on 
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the  same  date  to  see  Mr.  Loomis.  But  in  some  way  that  circum- 
stance does  not  seem  to  have  impressed  Loomis,  and  the  first  con- 
versation that  Loomis  detailed  was  the  conversation  on  the  sti^eets 
of  Scranton  when  the  judge  again  brought  up  the  subject. 

Then  Mr.  Loomis  testifies  that  later,  between  the  1st  of  September 
and  the  5th  of  October,  when  the  matter  was  hanging  fire,  while  he 
was  awaiting  the  report  of  his  engineers  and  his  a^ents^  Judge  Arch- 
bald  again  appeared  in  his  office  in  New  York  and  inquired  about  the 
matter,  and  Loomis  told  him  in  that  conversation  that  he  had  had  his 
officers  and  agents  looking  up  the  data,  and  as  soon  as  he  got  the 
information  desired  he  would  make  rejjort.    And  he  did. 

Mr.  Phillips  reported  to  Mr.  Loomis  on  the  27th  of  September. 
On  the  day  following  Mr.  Loomis  reported  to  Judge  Archbald  by 
letter  that  they  could  not  make  the  settlement.  Then  Jud^e  Arch- 
bald  writes  a  letter  regretting  the  failure  to  bring  about  the  settle- 
ment, in  which,  to  my  mind,  he  makes  a  very  significant  statement. 
He  tells  Mr.  Loomis  that "  if  I  thought  it  would  do  any  good  I  would 
volunteer  my  direct  services  in  the  premises." 

A  conference  is  held  on  the  5th  oi  October.  Nothing  comes  of  it. 
Then  on  the  6th  of  October,  or  on  the  following  day,  Mr.  Watson 
wires  Judge  Archbald  that  he  is  coming  to  Washington,  and  on  the 
way  sends  him  a  second  wire  telling  him  where  he  will  be.  They 
have  a  conference  in  Washington  over  the  same  matter.  This  oc- 
curred the  day  after,  or  the  second  day  after,  the  conference  was 
held  in  Scranton,  where  these  officials  of  the  railroad  had  rejected 
the  proposition  made  by  Watson,  and  then  even  as  late  as  the  13th 
%f  November  we  find  Judge  Archbald  writing  a  letter  to  C.  G. 
Boland  returning  certain  papers  and  regretting  that  nothing  had 
eome  of  their  effort  to  secure  a  settlement.  That  is  the  Watson 
transaction. 

We  do  not  charge  in  articles  No.  2  or  No.  13  that  the  consideration 
alleged  was  a  valuable  consideration,  although  I  notice  in  his  an- 
swer to  article  13  he  has  injected  a  denial  tnat  it  was  a  valuable 
consideration.  But  we  believe  the  circumstances  in  this  case  show 
this  transaction  was  similar  to  the  other  transactions,  and  that  the 
only  difference  between  them  was  the  enormity  of  the  demand,  the 
unreasonable  demand  that  was  made.  But  we  insist  that  it  is  not 
necessary,  in  order  to  establish  the  judge's  guilt  under  article  No.  2, 
to  show  that  he  was  to  receive  a  valuable  consideration  or  a  money 
consideration. 

Now,  let  us  see;  let  us  consider  it  with  that  view  and  see  whether 
or  not  in  order  to  make  Judge  Archbald  guilty  of  improper  conduct 
or  misconduct  imder  that  article  it  is  necessary  for  us  to  show  that 
the  consideration  was  a  valuable  consideration — and  keep  in  mind 
that  we  do  not  charge  that  it  is  a  valuable  consideration ;  that  is  not 
in  the  charge  or  in  the  allegation. 

We  say  that  for  a  consideration  he  imdertook  to  assist  one  George 
Watson,  an  attorney^  of  Scranton,  to  bring  about  that  settlement. 
Under  our  view  of  this  case  we  think  it  is  wholly  immaterial  whether 
he  was  seeking  a  consideration  for  himself  or  seeking  to  aid  an  attor- 
ney, a  friend  of  his,  in  securing  a  pecuniary  or  money  consideration 
in  the  premises. 

Mr.  Watson  was  not  the  attorney  of  the  Marian  Coal  Co.  in  the 
litigation  which  was  then  pending  before  the  Interstate  Commerce 
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Coinnusaion.  Mr.  Reynolds  was  the  attorney  of  the  Marian  Coal 
Co.  in  that  litigation,  and  he  continued  throughout  the  entire  con- 
troversy to  be  their  attorney. 

Our  position  is  that  a  judge  has  no  more  right  to  use  his  official 
position  or  to  use  his  influence  as  a  judge  to  compromise  litigation 
and  bring  about  settlements  with  a  view  and  for  the  purpose  of 
securing  a  pecuniary  reward  or  a  fee  for  some  attorney  who  is  his 
friend  than  he  has  to  undertake  the  same  work  for  a  consideration 
for  himself.  There  would  be  this  difference:  It  might  be  an  ex- 
tenuation of  the  offense,  but  it  would  not  be  any  justification  of 
the  offense. 

Now,  let  us  see  what  happened  in  this  very  case,  and  see  if  anyone 
can  justify  Judge  Archbala's  conduct  entirely  regardless  of  the  fact 
as  to  whether  or  not  he  was  to  share  in  the  $5,000  fee  or  was  to 
receive  any  other  money  consideration.  What  was  the  state  of  the 
case?  The  Marian  Coal  Co.  had  filed  two  petitions  before  the 
Interstate  Commerce  Commission.  In  one  of  those  suits  the  peti- 
tion was  filed  against  the  Delaware,  Lackawanna  &  Western  Kail- 
road  Co.  alone  and  in  the  other  suit  against  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  and  five  other  railroad  companies. 
One  of  those  suits  was  in  relation  to  rates  and  the  other  for  dam- 
ages for  excessive  charges  alleged  to  have  been  collected  in  the  past 
and  for  ceilain  other  items  and  damages  claimed  by  the  petitioners. 
Those  petitions  at  the  time  the  judge  undertook  to  bring  about  this 
settlement  were  pending  in  the  Interstate  Commerce  Commission. 
He  is  a  judge  oi  the  Commerce  Court,  and  that  very  dispute  and 
controversy  that  he  undertook  to  settle  and  compromise  may  and 
most  probably  will  be  taken  up  before  the  Commerce  Court  for 
determination.  If  it  should  ^o  there,  let  me  ask  you  how  can  Judge 
Archbald,  who  has  busied  himself,  whether  for  considerations  for 
himself  or  for  a  friend,  or  without  any  consideration  at  all,  for  a 
period  of  time  covering  from  the  4th  of  August  up  to  the  13th  of 
November,  in  an  effort  to  bring  about  a  settlement  of  those  disputes 
and  controversies  between  the  coal  company  and  the  railroad  com- 
pany, be  an  impartial  arbiter  of  that  controversy  when  it  reaches 
the  Commerce  Court?  It  seems  to  me  that  this  fact  alone  should 
condemn  the  conduct  of  the  judge  as  improper,  contrary  to  all 
ethics,  contrary  to  all  right,  independently  of  the  question  under 
consideration. 

That  is  the  state  of  the  case.  There  is  no  escape  from  it.  What 
will  he  do  after  spending  months  in  trying  to  brmg  about  a  settle- 
ment, as  he  says,  through  his  friendship  for  Watson  and  through 
liis  friendship  for  Boland,  one  of  the  stockholders  of  the  company, 
when  that  very  controversy  comes  up  for  his  determination  in  the 
court  of  which  he  is  one  or  the  judges?  Is  that  proper  conduct  on 
the  part  of  a  judge?  He  must  have  been  moved  by  some  considera- 
tion, some  motive,  some  reason  must  have  prompted  him.  If  he 
did  it  to  aid  Watson  in  securing  that  $5,000  fee,  then  under  the  con- 
tention of  the  managers  he  prostituted*  his  high  office  for  personal 
profit  and  gain  for  a  iriend,  and  he  ought  to  be  condemned  as  a  judge 
for  so  doing.  Can  he  escape  condemnation  ?  What  conclusion  other- 
wise can  be  reached? 
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We  insist  that  under  this  article  the  evidence  in  this  case  shows 
that  Judge  Archbald  was  undertaking  to  accomplish  and  to  bring 
about  a  settlement  of  a  matter  which  he  must  have  known  was  likely 
to  come  before  his  court.  He  said  in  answer  to  a  question  pro- 
pounded to  him  when  he  was  upon  the  stand  that  the  reason  why 
he  was  tr^ng  to  settle  it  was  to  keep  it  out  of  the  Commerce  Court. 
But  he  failed  to  settle  it.  He  had  no  reascm  to  keep  it  out  of  the 
Commerce  Court    Is  that  proper  conduct  on  the  part  of  a  judge? 

Oil,  it  seems  to  me  that  a  judge  ousht  not  to  undertake  in  any  such 
way,  as  the  testimony  in  this  case  discloses  he  undertook,  to  bring 
about  that  Watson  settlement,  to  bring  about  a  settlement  of  any 
disputes  and  controversies  that  may  arise  in  his  court. 

Keep  in  mind  that  the  Delaware,  Lackawanna  &  Western  Railroad 
Co.  was  a  party  to  the  suits,  docket  Nos,  38  and  39,  then  pending  in 
the  Commerce  Court. 

The  judge  does  not  seem  to  think*  that  that  would  make  any  dif- 
ference. He  does  not  seems  to  think  that  anybody  would  consider 
that  in  making  a  deal  with  him.  It  seems  to  me  that  the  first 
thought  of  men  who  are  approached  by  a  United  States  circuit  judge 
for  deals  and  contracts,  whether  they  were  willing  to  make  them  or 
not,  would  be  to  seriously  consider  the  proposition  through  fear  that 
a  refusal  might  incur  the  judge's  displeasure. 

A  judge  as  an  operator  and  dealer  in  culm  dumps  and  coal  prop- 
erties occupies  a  very  commanding  position.  He  might  reward  his 
enemies.    He  might  render  favors  to  his  friends. 

The  transactions  that  have  been  detailed  in  this  evidence  come 
very  closely  to  that  statute  of  the  United  States  which  defines  the 
crime  of  bribery  of  judges.  We  do  not  specifically  charge  that  the 
judge  is  guilty  of  bribery  in  any  of  these  articles  of  impeachment, 
but  on  account  of  the  peculiar  character  of  these  several  transactions 
I  want  to  read  into  the  record  at  this  point  that  statute  which  per- 
tains to  the  bribery  of  judges.  It  is  section  132  of  the  Criminal  Code, 
and  it  reads  as  follows : 

Sec.  132.  Whoever,  being  a  Judge  of  tbe  United  States,  sball  In  any  wise 
accept  or  receive  any  snm  of  money,  or  other  bribe^  present,  or  reward,  or  any 
promise,  contract,  obligation,  gift,  or  security  for  the  payment  of  money,  or 
for  the  delivery  or  conveyance  of  any  thing  of  value,  with  the  Intent  to  be 
Influenced  thereby  in  any  opinion,  judgment,  or  decree  In  any  suit,  contro- 
versy, matter,  or  cause  depending  before  him,  or  because  of  any  such  opinion, 
ruling,  decision,  judgment,  or  decree,  shall  be  fined  not  more  than  $20,000  or 
imprisoned  not  more  than  15  years,  or  both. 

What  is  the  jud^e  in  these  transactions  doing?  Procuring  con- 
tracts. What  additional  evidence  will  be  necessary  to  put  the  judge 
under  the  clear  purview  of  that  bribery  statute  in  this  case,  simply 
to  show  that  he  intended  to  be  influenced  in  some  decision  thereby 
or  that  he  was  receiving  these  gifts,  rewards,  presents,  agreements, 
or  contracts  in  consideration  of  some  opinion  that  he  had  previously 
rendered  ? 

I  desire  to  call  attention  in  this  connection  to  article  11.  I  want 
to  mention  just  very  briefly  articles  10  and  11.  Article  No.  10 
charges  that  the  respondent  made  a  trip  to  Europe  at  the  expense 
of  one  Henry  W.  Cannon.  Article  No.  11  charges  that  at  the  time 
of  his  departure  he  accepted  as  a  gift  from  certain  lawyers  a  purse 
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of  money  to  the  amount  of  $625.  I  desire  to  discuss  that  proposition 
briefly.  I  am  not  going  to  contend  that  that  is  a  bribe  under  the 
statute  I  have  read  you,  but  I  want  to  call  your  attention  to  the  circiun- 
stances  surrounding  this  transaction,  because  while  we  do  not  claim 
that  it  was  an  open  bribe,  we  do  claim  that  it  was  such  gross  miscon- 
duct as  no  judge  of  any  court  ou^t  ever  to  be  guilty  of. 

He  accepted  a  purse  of  $525.  The  circumstances  under  which  that 
purse  was  delivered  are  peculiar  and  remarkable.  It  seems  that  some 
lawyers,  friends  of  the  judge,  first  got  together  in  Philadelrfiia  and 
discussed  the  matter.  I  believe  Mr.  Warren,  of  the  firm  of  wi  Hard, 
Warren  &  Soiapp,  was  the  first  who  suggested  it.  Then  they  desig- 
nated Mr.  Searle,  the  clerk  of  Judge  Archbald's  court,  to  the  duty 
of  getting  the  funds  together.  First,  they  consulted  Mr.  Searle,  and 
Mr.  Searle  said  that  he  did  not  think  the  judge,  under  the  circum- 
stances, would  refuse  it.  Then  they  get  the  money  together  and  they 
get  Judge  Searle,  a  different  Searle  from  the  clerk,  a  judge  of  the 
i^tate  court  at  that  time,  to  go  to  New  York.  Mr.  Searle,  the  clerk 
of  the  court,  who  had  gotten  the  money  together,  accepted  a  con- 
tribution from  Judge  Searle,  which  was  paid  by  check,  delivers  all 
the  money  to  Judge  Searle,  and  asks  him  to  go  to  the  ship  and  deliver 
it  in  a  sealed  envelop  marked  "R.  W.  Archbald.  Sailing  orders: 
Not  to  be  opened  until  two  days  at  sea."  Judge  Searle,  the  State  judge 
who  presented  the  purse,  testifies  that  he  Knew  that  it  contained 
money,  but  he  did  not  know  how  much.  He  did  not  know  whether 
it  contained  $500  or  $5,000.    It  is  delivered  in  that  way. 

Now,  here  is  the  document.  It  is  peculiar.  I  call  your  attention  to 
the  fact  that  it  is  typewritten.  There  is  no  letterhead  on  the  paper ; 
no  place  is  named. 

April  16,  1910. 

Dkak  Juduk:  This  Is  a  greeting  of  your  appreciative  friends  of  the  bar  of 
LjK-kawanna,  in  the  middle  district,  wishing  you  bon  voyage. 

IJuther  than  fruit,  boolis,  or  flowers,  we  trust  you  will  be  willing  to  accept 
this  us  our  hearts*  desire  for  your  pleasure  and  enjoyment  in  your  more  thaa 
well-earned  outing. 

May  all  happiness  attend  you  and  yours. 

There  is  no  name.  Judge  Archbald's  name  does  not  appear  upon 
it.  No  money  is  mentioned.  Is  not  that  strange?  Not  flowers,  not 
fruit,  not  books.  What  ought  the  letter  to  contain?  The  judge's 
name  is  not  mentioned.  The  money  is  not  mentioned.  The  place 
from  which  it  was  written  is  not  mentioned.  Then  there  is  a  list  of 
the  hiwyers,  all  signed  in  typewriting  except  one.  Judge  Searle. 

I  have  already  stated  that  we  are  not  insisting  that  the  evidence  in 
support  of  this  article  of  impeachment  sustains  the  charge  of  bribery 
under  the  law,  but  we  are  insisting  that  it  does  show  gross  impro- 
priety and  misconduct  on  the  part  of  Judge  Archbald  in  accepting 
any  such  gift. 

I  do  not  know  who  was  responsible  for  the  particular  arrangement 
carried  out.  Of  course  the  judge  was  not,  because  he  was  in  New 
York  preparing  for  the  trip;  but  I  want  to  say  that  the  man  who 
got  that  money  together  and  addressed  that  envelope  and  fixed  up 
tliat  letter  must  have  been  an  old  hand  and  an  adept  at  that  kind  of 
business.  He  does  not  disclose  where  the  letter  was  written  from; 
he  d(;es  not  disclose  on  the  face  of  the  letter  that  it  contains  one  cent 
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«f  money ;  he  does  not  disclose  the  name  of  the  person  to  whom  it  is 
to  be  delivered ;  and  he  gets  a  State  judge  to  deliver  the  purse  to  a 
Federal  judge  on  board  a  ship  ready  to  sail. 

I  do  not  see  much  opportunity  for  anybody  to  set  indicted  either 
under  State  or  Federal  jurisdiction  for  bribery  by  reason  of  that 
transaction  in  and  about  Scranton.  Do  you?  Yet  that  transaction, 
like  the  others,  if  that  money  was  accepted  by  Judffe  Archbald  with 
a  view  of  being  influenced  in  any  future  opinion  thereby,  or  on  ac- 
count of  any  previous  decision  he  had  rendered  favorable  to  any 
of  those  parties  in  the  past,  puts  the  jud^e  within  the  clear  purview 
of  the  bribery  statute.  Can  anv  judge  afford  to  be  guilty  of  conduct 
where  his  guilt  or  innocence  of  a  crime  depends  altogether  upon  his 
mental  attitude,  when  the  facts  surrounding  the  transaction  would 
support  a  grave  charge?    Can  any  judge  justify  such  course? 

Further,  the  respondent  in  his  answer  says  he  accepted  the  money 
because  it  would  ue  a  reflection  upon  the  donors  to  return  it.  What 
about  the  $126  that  never  reached  him?  Three  contributions  were 
made  to  Mr.  Searle,  the  clerk,  after  the  judge  had  sailed  for  Europe. 
These  were  not  inclosed  in  that  envelope.  ]y&.  Searle,  the  clerk,  wrote 
to  him  asking  him  whether  he  should  send  the  money  or  keep  it  until 
he  came  ba<S:,  and  it  was  by  the  direction  of  the  judge  kept  by 
Searle  and  delivered  to  the  judge  on  his  return  from  Europe. 

Now,  I  desire  to  take  up  and  consider  briefly  article  No.  13.  I 
desire  to  go  a  little  more  into  detail  as  to  this  article,  because  the 
attorneys  for  the  respondent  do  not  seem  to  have  ever  caught  the 
force  and  meaning  of  it.  We  allege  in  article  No.  13  a  general  course 
of  misconduct — a  continuing  course  of  misbehavior  on  the  part  of 
the  judge.  General  misconduct  is  the  basis  of  this  charge.  We 
think  that  if  misconduct  is  cause  for  impeachment,  a  general 
course  of  misconduct  along  a  particular  line  would  be  greater  cause 
for  impeachment,  and  that  those  collective  offenses  would  warrant 
his  impeachment  when  the  particular  instances  might  not  do  so  in 
the  judgment  of  the  Senate. 

What  was  the  general  course  of  Judge  Archbald's  conduct?  He 
had  been  a  judge  for  28  years.  If  prior  to  1908  he  had  been  a  just 
and  upright  judge,  then  all  the  more  is  the  pity  for  his  subsequent 
conduct.  In  1908  we  find  him  in  this  Kissinger  transaction,  already 
detailed  by  my  associate  managers.  In  December,  1909,  we  find  that 
John  Henry  Jones  executed  a  note  to  Judge  Archbald.  Judge  Arch- 
bald  indorses  it,  turns  it  over  to  Jones,  and  Jones  attempts  to  get  it 
cashed  or  discounted  at  the  bank,  and  fails.  The  note  is  then  taken  bv 
Edward  J.  Williams  to  G.  C.  Boland,  who  was  a  litigant  in  the 
judge's  court  at  the  time,  being  a  stockholder  in  the  Marian  Coal  Co. 
He  refused  to  cash  the  note.  Then  it  was  taken  to  W.  P.  Boland, 
another  member  of  the  firm.  Mr.  Boland,  having  a  case  pend- 
ing in  the  judge's  court,  also  refused  to  discount  the  note,  and  finally 
it  is  turned  back  to  John  Henry  Jones  still  uncashed  and  undis- 
eounted.  He  takes  it  to  one  Von  Storch,  and  Mr.  Von  Storoh 
says  he  suspected  the  note;  he  did  not  think  that  a  man  of  John 
Henry  Jones's  appearance  would  be  carrying  Judge  Archbald's  note 
around — of  course,  that  is  immaterial,  for  the  note  was  genuine — and, 
in  order  to  relieve  his  suspicions,  he  called  up  Judge  Archbald,  and 
Judge  Archbald  told  him  that  the  note  was  all  right  and  that  it 
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would  be  an  accommodation  to  him  if  Von  Storch  would  cash  it. 
Previous  to  that  time  Von  Storch  was  a  suitor  in  the  judge's  court 
in  which  the  complainants  against  him  claimed  $10,0(X),  and  a  judg- 
ment for  less  than  $1,000  was  rendered  against  him. 

In  1910  we  find  Judge  Archbald  going  abroad  at  the  expense  of  a 
rich  relative ;  we  find  him  accepting  this  money  purse  of  $650.  But  it 
is  his  conduct  since  he  has  become  a  judge  of  the  Commerce  Court 
that  I  am  going  to  call  your  particular  attention  to  under  article  13. 
We  charge  in  article  No.  13  that,  being  a  judge  of  the  Commerce 
Court,  he  undertook  to  carry  on  a  general  coal  business  in  dealing 
in  culm  dumps  and  coal  property. 

The  evidence  in  this  case  shows  that  in  March,  1911,  he  wrote  a 
letter  to  John  W.  Peale,  who  had  formerly  been  a  litigant  in  his 
court,  and  a  successful  one,  in  an  effort  to  sell  to  Peale  the  Oxford 
washery.  Failing  in  that,  another  proposition  was  sent,  submitted 
by  John  Henry  Jones.  Peale  does  not  consider  it;  but  Jones  refers 
hmi  to  Judge  Archbald,  and  asks  Peale  to  call  on  him  in  the  Federal 
building  at  Scranton.  Then,  on  the  31st  of  March,  just  two  months 
to  a  day  from  the  time  he  had  become  a  judge  of  the  Commerce 
Court,  we  find  him  writing  this  letter  to  May,  asking  May  to  give 
him  an  option  on  the  Katydid.  On  the  4th  of  August  we  find  him 
in  New  York  to  see  Mr.  Loomis,  starting  the  Watson  negotiations. 
Along  in  the  early  part  of  August  we  find  him  writing  to  his 
nephew,  the  engineer  of  the  Girard  estate,  trying  to  secure  an  option 
on  PacKers  Nos.  3  and  4.  Then,  early  in  the  spring,  and  continuing 
through  the  summer  and  on  into  the  fall  up  to  the  time  of  the  close 
of  the  Warnke^deal,  we  find  that  he  is  carrying  on  correspondence 
concerning  the  old  gravity  fill,  which  was  finally  sold  to  Warnke. 
In  three  out  of  these  four  transactions  we  find  that  Judge  Archbald 
was  interceding  with  the  officials  of  the  railroad  companies  in  his 
efforts  to  bring  about  these  sales  and  to  secure  these  contracts  and 
concessions;  and  in  two  out  of  the  three  he  succeeded.  The  Erie 
yielded  and  agreed  to  sell  to  him  and  Williams  the  Katydid  culm 
dump.  Warriner,  vice  president  and  general  manager  of  the  Lehigh 
Valley  Coal  Co.  made  a  concession  to  the  judge,  and  a^eed,  so  for 
as  the  railroad  company  was  concerned,  to  surrender  their  rights  and 
to  let  the  Girard  estate  lease  the  property  to  the  judge. 

Now,  is  that  conduct  proper  on  the  part  of  a  judge?  Mr.  Presi- 
dent, open  bribery  of  public  officials  in  this  country,  in  my  opinion, 
is  a  rare  crime.  Insidious  influence  by  indirect  and  improper 
methods,  I  fear  is  a  more  common  one.    t)pportunities  for  making 

Suick  and  easy  money  arise  which,  on  the  race  of  things,  seem  per- 
ectly  proper.  The  deluded  official  is  lulled  into  a  sense  of  his  own 
innocence  by  the  splendid  opportunities  his  environments  afford. 
Once  entering  into  these  negotiations,  opportunities  multiply;  he 
loses  his  moral  perspective;  he  becomes  money  mad;  finally^  he  is 
willing  to  go  to  any  length  to  accomplish  his  desires.  It  is  this  par- 
ticular form  of  evil  that  we  are  striking  at  in  these  articles  of  im- 
peachment against  Judge  Archbald. 

The  testimony  in  this  case  discloses  a  long  series  of  acts  of  mis- 
conduct on  the  part  of  the  judge  along  certain  lines,  all  looking  to 
concessions,  money,  agreements,  and  commissions.  By  his  constant 
dickering,  trading,  and  trafficking  with  the  railroad  companies  and 


1450  IMPEACHMENT  OF   ROBERT   W.   ARCHBALD. 

with  litigants  in  his  court,  and  especially  with  those  great  interstate 
railroad  companies  that  at  the  very  time  he  was  carrying  on  these 
negotiations  had  suits  pending  in  the  Commerce  Court,  of  which  he 
is  a  member.  Judge  Archbald  has  scandalized  the  high  office  he 
holds ;  he  has  soiled  with  coal  dust  the  white  ermine  he  wears ;  he  has 
degraded  his  standing  and  reputation  in  the  estimation  of  the  Ameri- 
can people ;  and  has  oeen  guilty  of  ^oss  improprieties  which  in  the 
judpnent  of  the  managers  warrant  his  impeachment. 

Mr.  President.  I  have  not  time  to  discuss  the  law  governing  im- 
peachments in  general,  nor  to  go  further  into  the  facts  of  the  case, 
but  I  want  to  state  briefly,  in  conclusion,  as  clearly  and  as  concisely 
as  I  may,  the  position  of  the  managers  in  regard  to  the  law  of  this 
case. 

It  is  the  contention  of  the  managers  on  the  part  of  the  House  of 
Representatives  that  acts  of  misconduct  need  not  be  indictable  in 
order  to  warrant  impeachment.  We  insist  that  that  is  peculiarly  so 
in  the  case  of  judges  of  United  States  courts.  Judges  hold  their 
offices  during  good  behavior.  It  is  a  popular  fallacy  that  Federai 
judges  are  appointed  for  life.  They  are  not.  They  are  appointed  to 
hold  their  offices  during  good  behavior.  Misbehavior  is  the,  antithesis 
or  opposite  of  good  behavior;  and  it  is  the  contention  of  the  managers 
that  any  form  of  misconduct  on  the  part  of  a  judge  which  negatives 
good  behavior,  the  condition  upon  which  he  is  entitled  to  continue 
in  office  under  the  Constitution,  constitutes  a  public  offense,  is  viola- 
tive of  the  Constitution,  and  warrants  his  impeacliment,  and  that  it  is 
not  necessary  that  we  should  show  that  he  violated  any  criminal 
statute  in  order  that  he  may  be  arraigned  before  this  high  tribunal 
by  the  House  of  Representatives  and  tried  for  high  crimes  and  mis- 
demeanors under  the  Constitution. 

It  is  conceded  on  all  hands  that  to  violate  a  Federal  statute  wouH 
be  an  impeachable  offense.  Then,  upon  what  principle  of  legal  con- 
struction, upon  what  rule  of  logic,  reason,  or  common  sense,  can  it 
be  successfully  maintained  that  to  violate  the  Constitution  itself  or 
a  plain  requirement  of  the  Constitution  is  not  an  impeachable 
offense  under  the  law?  "WTiat  is  a  crime  or  misdemeanor?  .Any  act 
of  omission  or  commission  for  which  the  law  has  prescribed  a 
penalty.  This  is  elementary.  Acts  of  misconduct  on  the  part  of 
judges  such  as  I  have  been  describing  are  acts  for  which  the  law,  the 
Constitution  itself,  has  prescribed  a  penalty.  That  penalty  prescribed 
is  removal  from  office,  and  the  remedy  in  all  such  cases  is  by  im- 
peachment for  high  crimes  and  misdemeanors  under  the  Constitution. 

Mr.  Manager  Clayton.  Mr.  President,  Mr.  Manager  Floyd  has 
occupied  an  hour  and  five  minutes  of  the  hour  ana  nine  minutes 
allotted  to  him.  Mr.  Manager  Rowland  will  now  address  the  Sen- 
ate for  45  minutes,  plus  the  4  minutes  not  used  by  Mr.  Manager 
Floyd,  if  he  so  desires. 

Mr.  Manager  Rowland  addressed  the  Senate.  After  having  spoken 
for  some  time. 

The  President  pro  tempore.  The  hour  of  6  o'clock  has  arrived,  the 
hour  which,  under  the  order  of  the  Senate,  concludes  the  sitting  of 
the  Senate  in  consideration  of  the  articles  of  impeachment. 

Mr.  Manager  Clayton.  I  understood  the  ruling  to  be  that  15  hours 
would  control,  rather  than  the  mere  matter  of  davs,  and  that  that 
was  the  interpretation  this  morning  of  the  order. 
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Mr.  President,  I  wish  to  say  that  under  the  arrangement  for  the 
apportionment  of  time  21  minutes  remain  for  Mr.  I&wland,  and  2 
hours  and  30  minutes  for  the  concluding  argument  on  the  part  of 
the  managers. 

The  President  pro  tempore.  The  Chair  will  announce  that  under 
the  order,  the  Senate,  sitting  for  the  consideration  of  the  articles  of 
impeachment,  stands  adjourned  until  1  o'clock  to-morrow. 


TKUBSDAT,  JAiniABY  0,  1018. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  [Mr.  Bacon]  took  the  chair  and  an- 
nounced that  the  time  had  arrived  for  the  consideration  of  the  arti- 
cles of  impeachment  against  Robert  W.  Archbald. 

The  respondent  appeared  with  his  counsel:  ]Mr.  Worthington. 
Mr.  Simpson,  Mr.  Robert  W.  Archbald,  jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  proviaed  for  them. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Arms  made  the  usual  pnK'laiuation. 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  sitting  of  the  Senate  for  the  consideration  of  the  articles 
of  impeachment. 

The  Secretary  road  the  Journal  of  the  proceedings  of  the  Senate 
of  Wednesday,  January  8, 1913,  when  sitting  as  a  court. 

The  President  pro  tempore.  Are  there  Rnv  inaccuracies  in  the 
Journal?  If  not,  it  will  stand  approved.  M'r.  Manager  Rowland 
has  the  floor. 
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Mr.  Manager  Rowland.  Mr.  President,  I  shall  proceed  immedi- 
ately to  submit  for  the  consideration  of  the  Senate  certain  proposi- 
tions of  law.  The  questions  of  fact  will  be  discussed  by  my  col- 
leagues. 

The  managers  <;ontend  that  the  power  to  impeach  is  proi)erly 
invoked  to  remove  a  Federal  judge  whenever,  by  reason  of  misbe- 
havior, misconduct,  malconduct,  or  maladministration,  the  judge  has 
demonstrated  his  unfitness  to  continue  in  office;  that  misbehavior 
on  the  part  of  a  Federal  judge  is  a  violation  of  the  Constitution, 
which  is  the  supreme  law  of  the  land^  and  a  violation  also  of  his 
oath  of  office  taken  in  compliance  with  the  requirements  of  the 
statute  law.  If  the  Senate  should  adopt  this  view  of  the  law,  then 
the  only  question  to  be  passed  on  by  the  Senate  would  be  whether 
the  acts  alleged  and  proven  constitute  such  misbehavior  as  to  render 
the  respondent  unfit  to  continue  in  office., 

In  supporting  our  view  of  the  law  I  shall  first  call  attention  to  the 
issue  or  law  directly  raised  by  the  pleadings;  second,  to  the  proper 
construction  to  be  placed  upon  certain  sections  of  the  Constitution; 
and,  third,  to  the  precedents,  both  State  and  Federal. 
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The  respondent,  in  answer  to  each  one  of  the  articles  of  impeach- 
ment filed  against  him  in  paragraph  1  thereof,  uses  the  following 
language : 

That  the  said  article  does  not  set  forth  anything  which,  if  true,  constitutes 
an  impeachable  offense,  or  a  high  crime  or  misdemeanor  as  defined  In  the  Con- 
stitution of  the  United  States,  and  that,  therefore,  the  Senate  sitting  as  a  Court 
of  Impeachment  should  not  further  entertain  the  charge  contained  in  said 
article. 

It  will  be  noticed  that  in  the  first  paragraph  of  his  several  answers 
to  the  various  counts  the  respondent  has  really  interposed  what  may 
properly  be  designated  as  a  general  demurrer  to  each  and  every 
article  presented  against  him,  and  that  by  paragraph  2  of  the  answer 
to  each  article  the  respondent  pleads,  by  way  of  confession  and 
avoidance,  substantially  admitting  the  acte  charged  and  attempting 
to  avoid  by  denying  wrongful  intent. 

The  replication  interposed  by  the  managers  is  a  joinder  in  de- 
murrer and  a  traverse  of  the  new  matter  in  the  plea,  so  that  the 
record  in  this  case  produces  an  issue  of  law  and  an  issue  of  fact  to 
be  passed  upon  by  the  Senate  at  the  same  time.  I  can  only  account 
for  this  condition  of  affairs  by  presuming  that  counsel  for  the  re- 
spondent had  very  little  confidence  in  the  issue  of  law  raised  by  his 
general  demurrer,  and  therefore  did  not  dare  press  it  for  decision 
before  going  to  trial  on  the  merits. 

In  the  consideration  of  this  case,  if  the  Senate  should  decide  that 
the  demurrer  interposed  by  the  respondent  ought  to  be  sustained, 
that  would  terminate  the  inquiry,  and  it  would,  of  course,. be  un- 
necessary to  pass  upon  the  issue  of  fact.  Under  the  general  allega- 
tion of  the  respondent's  demurrer  attacking  the  sufficiency  in  law  of 
the  various  articles  it  was  impossible  to  determine  the  exact  ground 
upon  which  the  respondent  relied.  Learned  counsel  for  the  respond- 
ent, however,  in  his  opening  statement  to  the  Senate,  which  he  has 
since  amplified  in  his  brief,  used  the  following  language: 

So  we  mean  that  what  was  a  crime  at  the  common  law  may  be  made  impeach- 
able here,  and  that  any  laws  which  Congress  has  passed  since  that  time.  If 
violated  by  any  civil  officer  of  the  Government,  Judge,  or  President,  or  anyone 
else,  may  be  the  subject  of  Impeachment,  and  that  there  can  be  no  other  im- 
peachable offenses. 

In  that  statement  we  are  advised  for  the  first  time  of  the  exact 
ground  upon  which  counsel  for  the  respondent  intends  to  attack  the 
sufficiency  in  law  of  the  articles  of  impeachment,  viz,  that  they  charge 
no  indictable  offence  at  common  law  or  under  the  Federal  statutes. 
He  thus  raises  once  more  the  question  which  has  been  discussed  in 
almost  every  proceeding  of  this  character,  whether  Federal  or  State. 
This  contention  is  entitled  to  our  respectful  consideration  on  account 
of  its  age,  if  for  no  other  reason.  Time  and  time  again  it  has  been 
urped,  only  to  be  disregarded  by  the  various  courts  of  impeachment, 
as  we  shall  show  bv  the  authorities  cited  later. 

_  • 

The  learned  counsel  for  the  respondent,  by  interposing  his  demur- 
rer to  the  sufficiency  of  the  articles  and  insisting  that  only  indictable 
offenses  are  impeachable,  would  seem  to  be  placing  himself  in  the 
position  of  holding  that  the  object  of  impeachment  was  punishment 
to  the  individual.  This  conception  of  the  object  of  impeachment  is 
entirely  erroneous,  and  whatever  injury  may  result  to  the  individual 
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IS  purely  incidental  and  not  one  of  the  objects  of  impeachment  in  anr 
sense.  An  impeachment  proceeding  is  the  exercise  of  a  power  whick 
the  people  delegated  to  their  representatives  to  protect  them  from 
injury  at  the  hands  of  their  own  servants  and  to  purify  the  public 
service.  The  sole  object  of  impeachment  is  to  relieve  the  people  in 
the  future,  either  from  the  improper  discharge  of  official  functions 
or  from  the  discharge  of  official  functions  by  an  improper  person. 
This  view  of  impeachment  is  clearly  demonstrated  by  the  juagment 
which  the  Constitution  authorizes  in  case  of  conviction  and  which 
shall  extend  no  further  than  removal  from  office  and  disqualification 
to  hold  or  enjoy  any  office  of  honor,  trust,  or  profit  under  the  Gov- 
ernment of  the  United  States,  leaving  the  punishment  of  the  indi- 
vidual for  any  crime  he  may  nave  committed  to  the  criminal  court- 
(See  Art.  I,  sec.  3,  par.  7,  Constitution  of  the  United  States.) 

As  bearing  upon  the  Question  of  law  raised  by  the  demurrer  of  the 
respondent  I  wish  to  call  attention  to  two  provisions  of  the  Federal 
Constitution.    Section  4,  Article  II,  provides: 

The  President,  Vice  President,  and  all  civil  officers  of  tlie  United  SUites  shall 
be  removed  from  office  on  impeachment  for  and  conviction  of  treason,  bribery, 
or  other  high  crimes  and  misdemeanors — 

To  which  I  shall  hereafter  refer  as  the  removal  section,  and  section 
1,  Article  III,  the  second  sentence  thereof,  which  provides  that — 

The  Judges,  both  of  the  Supreme  and  Inferior  courts,  shall  hold  their  offioei 
during  good  behavior — 

To  which  I  shall  hereafter  refer  as  the  judicial-tenure  section. 

It  will  be  noted  that  the  removal  section  immediately  precedes  the 
judicial -tenure  section.  The  limitation  of  the  judicial  tenure  to  good 
behavior  is  the  only  limitation  of  that  character  to  be  found  in  the 
Federal  Constitution  upon  the  tenure  of  any  of  the  civil  officers  of  the 
(iovernment.  I  therefore  contend  that  it  was  the  plain  intention  of 
tlio  frainers  of  the  Constitution  that,  in  so  far  as  the  Federal  judges 
were  concerned,  the  removal  section  was  not  intended  to  be  antago- 
nistic in  its  terms  to  the  judicial-tenure  section,  immediately  follow- 
ing it,  and  that  the  judicial-tenure  section,  which  provides  that  the 
judicial  term  shall  be  during  good  behavior,  w^as  not  intended  to  be 
antagonistic  to  the  removal  section,  which  immediately  precedes  it 
These  two  sections  must  be  construed  together,  and  when  so  construed 
the  judicial-tenure  section  is  of  necessity  either  an  addition  to  the 
enumerated  offenses  in  the  removal  section  or  a  definition  of  the  term 
''  h'gh  crimes  and  misdemeanors,"  when  applied  to  the  judiciary,  as 
including  misbehavior.  To  say  that  the  judicial  tenure  shall  be  lim- 
ited to  good  behavior  in  one  section  of  the  Federal  Constitution  and 
then  contend  that  the  section  of  the  Constitution  immediately  pre- 
ceding that  has  destroyed  its  force  and  effect  and  has  left  the  Federal 
(iovernment  without  any  machinery  to  pass  upon  the  question  of  the 
forfeiture  of  the  judicial  tenure,  or  to  take  jurisdiction  of  acts  which 
constitute  misbehavior  but  are  not  criminal,  is  to  treat  the  words 
"  during  good  behavior  "  as  surplusage.  Such  an  interpretation  vio- 
lates allrules  of  construction. 

What  is  the  legal  status  of  the  judicial  tenure  and  what  determines 
that  status?  There  are  some  considerations  on  which  to  base  the 
claim  that  the  legal  status  of  the  judicial  tenure  should  be  deter- 
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mined  by  the  same  principles  that  are  applicable  to  a  contract  of 
biring.  The  parties  to  the  contract  are  the  people  of  the  United 
States  and  the  candidate  for  a  Federal  judgeship.  When  he  has 
been  nominated  by  the  President  and  confirmed  by  the  Senate  the 
commission  tendered  or  delivered  to  him  is  an  offer  on  the  part  of 
the  people  of  the  United  States  to  the  candidate  whereby  they  agree 
lo  enter  into  a  contract  on  certain  terms  and  conditions  with  the 
candidate  and  offer  to  pay  him  a  fixed  sum  of  money  for  the  per- 
formance of  certain  services  for  them  in  accordance  with  the  terms 
of  the  offer.  No  obligation  on  the  part  of  the  Government  has  yet 
attached;  the  candidate  need  not  accept  the  offer;  he  is  not  com- 
pelled to  qualify ;  that  is  a  voluntary  act  on  his  part.  (See  Marberry 
V.  Madison,  1  Cranch,  137.) 

Section  257  of  the  judicial  code  provides  that  the  Federal  judge.- 
fhall  take  a  certain  prescribed  oath  before  they  proceed  to  perform 
the  duties  of  their  respective  offices. 

The  acceptance  of  the  offer  on  the  part  of  the  candidate  is  evi- 
denced by  his  oath,  and  when  the  oath  is  taken  the  contract  of  hiring 
becomes  valid  and  binding  on  the  parties  to  the  same  in  accordance 
with  the  terms  and  conditions  of  the  contract. 

In  this  case  the  contracts  between  the  United  States  and  the  re- 
spondent are  evidenced  by  the  various  commissions  and  the  various 
oaths  accepting  the  same.  The  contract  between  the  United  States 
and  the  respondent  as  a  circuit  judge  is  evidenced  by  the  commission 
bearing  date  the  31st  day  of  January,  1911,  in  the  words  and  figures 
following,  to  wit : 

To  all  who  shall  see  these  presents,  greeting: 

Know- ye  that,  reposing  special  trust  and  confidence  in  tho  wisdom,  uprigtit- 
ness,  and  learning  of  Robert  Wodrow  Archbald,  of  Pennsylvania,  I  have  nomi- 
nated and,  by  and  with  the  ndvice  and  consent  of  the  Senate,  do  appoint  hiui 
Additional  circuit  jwdge  of  the  United  States  for  the  third  judicial  circuit,  and 
do  authorize  and  empower  him  to  execute  and  fulfill  the  duties  of  that  office 
according  to  the  Constitution  and  laws  of  the  said  United  States,  and  to  have 
«nd  to  hold  the  said  office,  with  all  the  powers,  privileges,  and  emoluments  to 
the  same  of  right  appertaining  unto  him,  the  said  Robert  Wodrow  Archbald, 
during  his  good  behavior.  Appointed  pursuant  to  the  act  of  June  IS,  1910 
(36  Stats..  540),  and  hereby  designated  to  serve  for  four  years  in  the  Commerce 

Court.  ^    ^ 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the 

feal  of  the  Department  of  Justice  to  be  hereunto  affixed. 
Given  under  my  hand,  at  the  city  of  Washington,  the  Slst  day  of  January, 

A.  D.  1911,  and  of  the  independence  of  the  United  States  of  America  the  one 

bundred  and  thirty-fifth. 

[SEAL.]  Wm.  H.  Taft. 

By  the  President: 

George  W.  Wjckersham, 

Attorney  General, 

The  oath  of  office  bears  date  the  1st  day  of  February,  1911,  in  the 

words  and  figures  following,  to  wit: 

I,  Robert  Wodrow  Archbald,  do  solemnly  swear  that  I  will  administer  jus- 
tice witliout  resi)e<t  to  persons  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  Impartially  discharge  and  perform  all  the  dntiea 
Incumbent  on  me  as  additional  circuit  Judge  of  the  United  States  for  the 
third  Judicial  circuit,  appointed  pursuant  to  the  act  of  June  18.  1910  (36  Stats.. 
640),  and  designated  to  serve  for  four  years  in  the  Commerce  Court  according 
to  the  best  of  my  abilities  and  understanding,  agreeably  to  the  Constitution  and 
laws  of  the  United  States;  and  that  I  will  support  and  defend  the  Constitution 
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of  tbe  United  States  against  all  enemies,  foreign  and  domestic ;  that  I  will  bear 
true  faith  and  allegiance  to  the  same ;  that  I  talce  this  obligation  freely,  without 
any  mental  reservation  or  purpose  of  evasion;  and  that  I  will  well  and  faith- 
fully discharge  the  duties  of  the  office  on  which  I  am  about  to  enter.  So  help 
me  God. 

R.  W.  Abchbald. 
Subscribed  and  sworn  to  before  me  this  Ist  day  of  February,  1911. 
[seal.]  E.  R.  W.  Seable, 

Clerk  District  Court. 

Under  this  state  of  facts,  if  we  were  not  dealing  with  the  Govern- 
ment as  one  of  the  parties  to  the  contract,  under  constitutional  limi- 
tations, the  contract  could  be  abrogated  for  breach  of  condition  if 
necessary  and  the  rights  of  the  parties  determined  in  the  courts  of 
law. 

If  it  should  be  objected  that  the  legal  status  of  the  judicial  tenure 
must  be  placed  on  a  higher  ground  than  an  ordinary  contract  right 
by  reason  of  the  solemnities  necessary  to  create  the  status  and  by 
reason  of  the  important  and  sacred  Junctions  of  government  with 
which  the  judge  is  charged,  we  perhaps  would  be  justified  in  saying 
that  a  fiduciary  relation  of  the  highest  and  most  sacred  character 
known  to  the  law  is  created  by  the  commission  of  appointment  and 
the  oath  of  acceptance  of  a  Federal  judge.  Under  this  conception  of 
the  status  of  the  judicial  tenure  the  judge  is  acting  as  a  trustee.  The 
subject  matter  of  the  trust  is  the  judicial  power  or  the  United  States, 
and  the  beneficiaries  of  the  trust  are  the  people  thereof.  Given  this 
status  in  a  court  of  equity,  the  trustee,  under  well-known  and  well- 
recognized  principles  of  equitable  jurisprudence,  can  always  be  re- 
moved on  application  of  the  beneficiary  and  a  showing  that  the  trus- 
tee is  not  performing  his  duties  as  such  trustee  in  such  a  manner  as 
to  satisfy  the  conscience  of  the  chancellor  that  he  is  acting  for  the 
best  interest  of  the  beneficiary.  Realizing,  however,  the  manifest 
impropriety  of  leaving  the  question  of  forfeiting  the  judicial  tenure 
to  the  judges,  the  framers  or  the  Constitution  wisely  provided  a  dif- 
ferent forum,  viz,  the  Congress,  to  raise  and  try  the  question  of  the 
forfeiture.  We  have  now  seen  that  whether  we  apply  principles  of 
law  or  equity  to  the  status  created  by  the  appointment  of  the  Federal 
judge  there  would  be  a  forum  to  adjudicate  the  rights  of  the  parties, 
and  reasoning  by  analogy  we  are  driven  to  the  conclusion  that  the 
framers  of  the  Constitution  were  not  unmindful  of  the  importance 
of  the  subject  with  which  they  were  dealing,  and  intended  to  and 
did  provide  a  forum  before  which  the  people  of  the  United  States 
could  bring  their  judges  and  on  proper  showing  of  misbehavior, 
which  demonstrates  the  unfitness  oi  the  judge  to  continue  in  office, 
work  a  forfeiture  of  the  judicial  tenure. 

In  the  removal  section  of  the  Constitution  we  find  the  words 
"high  crimes  and  misdemeanors."  These  words  are  used  in  the 
same  sense  that  had  attached  to  them  for  centuries  in  the  impeach- 
ment trials  of  England.  They  were  used  as  part  of  the  well-recog- 
nized terminology  of  the  law  of  Parliament  as  distinguished  from 
the  common  law.  We  must  bear  in  mind  that  these  terms  are  used 
in  a  section  of  the  Constitution  which  is  plainly  intended  to  protect 
the  state  against  its  own  servants. 

The  two  enumerated  offenses  of  treason  and  bribery  are  offenses 
peculiarly  against  the  state  as  distinguished  from  offenses  against 
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the  individual.  In  construing  a  clause  of  this  character  in  the  Con- 
stitution, where  the  whole  object  is  to  protect  and  preserve  the  Gov- 
ernment, such  a  construction  should  be  placed  upon  the  language 
used  as  will  best  accomplish  the  results  desired.  To  insist  that  the 
technical  definition  of  the  criminal  law  should  be  applied  in  con- 
struing the  meaning  of  the  term  "  high  crimes  and  misdemeanors " 
is  to  msist  on  the  narrowest  possible  construction,  and  loses  sight 
of  the  object  and  purpose  of  this  clause  in  the  Constitution.  To 
insist  that  it  is  impossible  to  impeach  a  judge  unless  he  has  com- 
mitted some  indictaole  offense  is  to  say  that  the  people  of  Uiis  coun- 
try are  powerless  to  remove  a  Federal  judge  so  long  8ts  he  is  able 
to  keep  out  of  jail.  While  no  criminal  is  fit  to  exercise  the  judicial 
function,  it  does  not  follow  that  all  other  persons  are  fit  to  be  judges. 
Such  a  construction  is  absolutely  repulsive  to  reason  and  ought  not 
to  be  and  is  not  a  correct  interpretation  of  the  term  ^^high  crimes 
and  misdemeanors." 

Attention  is  often  called  to  the  discussion  that  took  place  in  the 
Constitutional  Convention  between  Col.  Mason  and  Mr.  Madison  in 
which  Mr.  Madison  suggested  that  the  term  ^' maladministration " 
was  too  vague  and  the  phrase  ^'  high  crimes  and  misdemeanors  "  was 
adopted.  Attention  was  called  to  that  by  the  distinguished  counsel 
for  the  respondent  in  his  openmg  statement 

On  the  strength  of  this  passage  in  Madison's  papers  it  is  con- 
tended that  Mr.  Madison  did  not  construe  the  phrase  "  high  crimes 
and  misdemeanors"  as  including  maladministration.  (3  Madison's 
Papers,  1528.) 

We  find,  however,  that  Mr.  Madison  in  a  speech  in  Congress  on 
the  16th  day  of  June,  1789,  on  the  bill  to  establish  a  deparhnent  of 
foreign  affairs,  in  discussing  the  possibility  of  abuse  of  power  by  the 
Executive,  said: 

Perhaps  the  great  danger  of  abuse  in  the  Executive's  power  lies  in  the 
improper  continuance  of  bad  men  in  office.  But  the  power  we  contend  for  will 
not  enable  him  to  do  this,  for  if  an  unworthy  man  be  continued  in  office  by  an 
unworthy  President  the  House  of  Representatives  can  at  any  time  impeach  him 
and  the  Senate  can  remove  him,  whether  the  President  chooses  or  not  The 
danger,  then,  consists  merely  in  this:  The  President  can  displace  from  office  a 
man  whose  merits  require  that  he  should  be  continued  in  it.  What  will  be  the 
motives  which  the  President  can  feel  for  such  abuse  of  his  power  and  the 
restraints  that  operate  to  prevent  it?  In  the  first  place,  he  will  be  impeachable 
by  the  House  before  the  Senate  for  such  an  act  of  maladministration,  for  I  con- 
tend that  the  wanton  removal  of  meritorious  officers  would  subject  him  to 
impeachment  and  removal  from  his  own  high  trust.     (4  Elliot's  Debates,  375.) 

This  lanmiage  clearly  demonstrates  that  Mr.  Madison  believed 
that  acts  of  maladministration  which  were  not  indictable  were  im- 
peachable. 

Nowhere  in  the  English  law  of  impeachment  or  in  the  Constitu- 
tion of  the  United  States  or  any  of  the  States  do  we  find  any  defini- 
tion of  impeachable  offenses.  The  language  of  the  Federal  Consti- 
tution attempts  no  definition  of  impeachable  offenses,  and  the  gen- 
eral term  "nigh  crimes  and  misdemeanors"  is  not  and  was  not 
intended  to  be  a  definition. 

Under  the  State  constitutions  we  sometimes  find  the  added  terms 
"mal  and  corrupt  conduct,"  "corruption  in  office,"  and  "malad- 
ministration"— all  general  terms,  without  attempting  any  technical 
definition.  The  reason  for  this  is  perfectly  obvious,  and  is  that  the 
subject  matter  is  not  capable  of  technical  definition.    Who  is  wise 
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enough  to  anticipate  every  manifestation  of  fraud  that  would  ^ve 
a  chancellor  jurisdiction  and  write  it  into  a  statute?  It  is  the  enect 
of  acts  under  the  circumstances  of  each  particular  case  that  confers 
jurisdiction.  So  it  is  with  impeachment.  No  one  can  tell  in  ad- 
vance  in  what  way  or  from  what  source  the  danger  may  arise  which 
demands  the  exercise  of  this  power.  The  power  of  impeachment  is 
recognized  and  authorized  in  every  one  of  our  constitutions,  Fed- 
eral and  State,  but  the  circumstances  which  warrant  the  exercise  of 
that  power  are  not  defined  arid  the  necessity  for  its  exercise  is  in  the 
first  mstance  left  to  the  discretion  of  the  House  of  Representatives- 
It  is  an  indefinite  and  broad  power  incident  to  sovereignty,  and  its 
exercise  in  this  country  is  demanded  whenever  the  agents  of  sov- 
ereignty have  acted  in  such  a  manner  as  to  destroy  their  efficiency 
in  the  discharge  of  their  duties  to  the  sovereign.  The  existence 
of  this  power  is  necessary  to  the  permanence  of  the  State,  and  the 
exercise  of  the  power  is  necessary  whenever  and  however  the  wel- 
fare of  tlie  State  may  be  threatened  by  its  civil  officers. 

I  wish  at  this  point  to  submit  for  the  consideration  of  the  Senate  the 
record  in  certain  State  trials  of  impeachments,  with  particular  refer- 
ence to  their  holdingS'On  the  question  of  whether  the  acts  of  a  judge 
must  be  indictable  to  be  impeachable,  and  then  to  make  a  very  brief 
reference  to  the  trials  before  the  Senate  of  the  United  States. 

In  the  matter  of  the  impeachment  of  Alexander  Addison,  Esq.,  president  of  the 
court  of  common  p2eas  In  the  circuit  consisting  of  Westmoreland,  Fayette^ 
Washington,  and  Allegheny  Counties,  in  the  State  of  Pennsylvania,  on  an 
impeachment  by  the  House  of  Representatives  before  the  Senate  in  the  year 
1803. 

The  constitution  of  the  State  of  Pennsylvania  of  1790  governed  this 
proceeding,  and  section  3  of  article  4  of  said  constitution  is  the  im- 
peachment section  thereof  and  provides  that  all  civil  officers  of  the 
Commonwealth  shall  be  liable  to  impeachment  for  any  misdemeanor 
in  office. 

Section  2  of  article  5  of  that  constitution  provides  that  judges  shall 
hold  their  offices  during  good  behavior,  but  for  any  reasonable  cause 
which  shall  not  be  sufficient  ground  of  impeachment  the  governor 
may  remove  any  of  them  on  the  address  of  two-thirds  of  each  branch 
of  the  legislature. 

In  the  year  1801  the  attorney  general  of  the  State  of  Pennsylvania 
filed  a  motion  in  the  supreme  court  of  the  State  asking  leave  to  file  an 
information  against  Judge  Addison,  on  the  ground  of  misbehavior,  on 
the  same  state  of  facts  as  subsequently  alleged  in  the  articles.  The 
supreme  court  refused  to  grant  the  motion  because  the  affidavit  did 
not  charge  a  crime  and  intimated  that  there  was  another  remedy  ap- 
plicable to  that  state  of  facts.  And  thereafter  the  house  of  repre- 
sentatives preferred  articles  of  impeachment  against  Judge  Addison, 
alleging  that  he  had  obstructed  the  free^  impartial,  and  due  adminis- 
tration of  justice,  contrarv  to  the  public  rights  and  interests  of  the 
Commonwealth.     (See  Addison's  Trial,  pp.  16-69, 161-154.) 

The  charge,  in  substance,  amounted  to  a  usurpation  of  power  in 
preventing  an  associate  judge  from  addressing  the  grand  jury. 

The  plea  interposed  by  Judge  Addison  was  "  not  guilty." 

Mr.  Dallas  appeared  for  the  managers,  and  Judge  Addison  con- 
ducted his  own  defense,  and  strenuously  insisted  that  the  allegations 
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in  the  articles  of  impeachment  did  not  charge  an  indictable  offense, 
which  was  true. 

He  was,  however,  convicted  by  a  vote  of  20  to  4.  The  sentence  was 
that  "Alexander  Addison,  president  of  the  several  courts  of  common 
pleas  in  the  fifth  district  of  this  State,  shall  be,  and  he  is  hereby,  re- 
moved from  his  office  of  president  aforesaid,  and  also  is  disqualified 
to  hold  and  exercise  the  office  of  judge  in  any  court  of  law  within  the 
Commonwealth  of  Pennsylvania." 

In  the  matter  of  the  Impeachment  proceedings  of  Edward  Shlppen,  chief  Jus- 
tice, Jasper  Yeates  and  Thomas  Smith,  associate  justices,  of  the  Supreme 
Ck>urt  of  Pennsylvania,  on  an  Impeachment  before  the  senate  of  the  Cdmmon- 
wealth,  1805. 

Articles  of  impeachment  were  presented  against  these  judges  of 
the  supreme  court,  because  they  adjudged  Thomas  Passmore  guilty 
of  a  contempt  of  court  and  sent  him  to  jail  for  30  days  and  fined 
him  $50. 

It  would  seem  to  be  clear  that  the  act  charged  against  the  judges 
was  not  an  indictable  offense,  and  yet  this  question  was  not  even 
raised  by  distinguished  counsel  for  the  judges,  the  chief  of  whom 
was  that  great  lawyer,  Mr.  Dallas. 

The  judges  were  acquitted  on  the  merits. 

In  the  matter  of  the  proceedings  of  the  Senate  and  House  of  Representatives  of 
the  Commonwealth  of  Massachusetts  relative  to  the  Impeachment  of  James 
Prescott,  judge  of  probate  of  the  county  of  Middlesex,  J.821. 

This  proceeding  was  had  under  the  constitution  of  1780.  Article 
8  of  section  2,  chapter  1,  authorized  the  senate  to  hear  and  determine 
all  impeachments  made  by  the  house  of  representatives  against  any 
officer  of  the  Commonwealth  for  misconduct  and  maladministration 
in  their  offices.  The  constitution  also  provides  that  all  judicial  officers 
shall  hold  their  offices  during  good  behavior,  and  also  provides  for 
removal  by  the  governor,  with  consent  of  the  council,  upon  the  address 
of  both  houses  of  the  legislature. 

Under  this  constitution  it  would  seem  that  a  majority  vote  was 
sufficient  to  convict. 

February  5,  1821,  the  house  presented  15  articles  of  impeachment 
at  the  bar  of  the  senate.  Article  3  charged  that  Judge  Prescott  held 
court  at  his  law  office  and  not  in  any  probate  court,  and  granted  let- 
ters of  administration  and  warrants  of  appraisal  for  property  and 
collected  greater  fees  than  the  law  allowed. 

Article  12  charged  the  judge  with  advising  a  guardian  and  collect- 
ing a  fee  of  $5  therefor,  and  allowing  the  charge  in  the  account  of 
the  guardian  as  a  proper  charge  against  the  estate  for  attorney  fees. 

From  the  answer  of  the  respondent  it  appears  that  the  difficulty 
arose  out  of  a  dispute  as  to  the  right  to  collect  fees  for  certain  services, 

I  feel  justified  in  calling  this  case  to  the  attention  of  the  Senate 
because  of  the  fact  that  Daniel  Webster  appeared  for  the  respondent 
and  Lemuel  Shaw  appeared  as  one  of  the  managers  on  the  part  of  the 
house.    Of  course,  neither  one  of  the  acts  alleged  in  these  counts  was 

indictable. 

It  was  contended  by  Mr.  Webster  that  the  charge  must  be  the 
breach  of  some  known  and  standing  law,  the  violation  of  some  posi- 
tive duty,  and  the  power  to  impeach  for  other  than  indictable  of- 
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fenses  was  thoroughly  discussed.    Mr.  Lemuel  Shaw,  in  supporting 
the  articles,  said: 

Some  difference  of  opinion  may  arise  as  to  the  true  construction  and  effect 
of  these  words  "  misconduct  and  maladministration  In  office "  as  they  stand  In 
the  Constitution,  proceeding  probably  from  the  ambiguity  and  want  of  tech- 
nical precision  in  the  words  themselves,  and  probably  from  their  connection 
with  the  other  words  in  the  same  panigraph.  The  latter  clause  provides  that  the 
parties  so  convicted  on  impeaclinient  shall  be,  nevertheless,  liable  to  indictment, 
trial,  judgment  and  conviction  according  to  the  laws  of  the  land.  Perhaps 
the  most  reasomible  construction  of  these  provisions  in  the  Constitution,  talsen 
together,  is  that  proceedings  by  impeachment  and  by  indictment  are  had  alio 
intuitu,  designed  and  intended  for  distinct  purposes,  the  one  to  punish  the  offi- 
cer and  the  other  the  citizen.  It  is  obvious  that  a  person  in  official  station  is 
bound  in  common  with  all  other  citizens  to  obey  the  laws  of  the  land,  and  la 
answerable  to  the  ordinary  tribunals  for  any  violation  of  them.  But  the  Con- 
stitution establishes  a  broad  and  marked  distinction  between  official  delinquen- 
cies and  offenses  against  social  duty.  Criminal  acts,  therefore,  may  be  com- 
mitted by  an  officer  of  such  a  nature  as  to  render  him  liable  to  indictment  and 
punishment  in  the  courts  of  justice  and  at  the  same  time  being  an  obvious  vio- 
lation of  his  official  duty  and  may  render  him  liable  to  impeachment.  Again, 
other  acts  may  be  supposed  which,  as  breaches  of  the  laws,  would  render  an 
officer  liable  to  indictment  and  punishment,  but  which  do  not  in  any  way  affect 
his  official  character  and  duty  and  would  not  render  him  liable  to  impeach- 
ment. The  position  is  equally  sound  that  acts  may  be  committed  by  a  public 
officer  in  direct  violation  of  his  official  duty  which  would  amount  to  miscon- 
duct and  maladministration  in  office  within  the  intent  of  the  Constitution,  and 
which  would  consequently  render  the  otficer  liable  to  iuiiieachment,  and  of 
such  a  na4:ure  that  the  ordinary  tribunals  would  not  take  notice  of  and  punish 
them  in  their  usual  course  of  procedure  and  according  to  the  laws  of  the  land, 
for  which,  therefore,  the  offender  would  not  be  indictable.  If  this  construction 
be  true,  an  act  may  be  punished  both  by  indictment  and  impeachment,  or  the 
one  or  the  other  exclusively,  according  to  its  nature  and  circumstances. 

Judge  Prescott  was  found  guilty  on  article  3  by  a  vote  of  16  to  9, 
and  on  article  12  by  a  vote  of  19  to  6,  and  was  removed  from  office. 
(See  Prescott's  Trial,  pp.  7,  165,  180.) 

Mr.  Manager  Howland.  Mr.  President,  last  evening  I  was  address- 
ing myself  to  the  proposition  that  indictability  was  not  a  condition 
precedent  to  impeachability,  and  I  had  calledf  the  attention  of  the 
Senate  to  two  leading  State  cases,  that  of  Judge  Alexander  xVddison, 
in  Pennsylvania,  in  1803,  and  that  of  Judge  James  Prescott,  in 
Massachusetts,  in  1821.  Continuing  the  citation  of  precedents  in 
support  of  (he  proposition  laid  down,  I  now  call  the  attention  of  the 
Senate  to  the  case  of  Judge  George  G.  Barnard,  justice  of  the 
Supreme  Court  of  the  State  of  New  York,  in  1872 : 

In  the  matter  of  the  impeachment  of  Georpre  G.  Barnard.  justi(;e  of  the  Supreme 

Court  of  the  State  of  New  York,  1872. 

In  connection  with  this  case  I  want  to  call  the  attention  of  the 
Senate  to  the  fact  that  under  the  constitution  of  New  York  the  judges 
of  the  court  of  appeals  sat  as  members  of  the  impeachment  court  to- 
gether with  the  senate. 

Judge  George  G.  Barnard,  justice  of  the  Supreme  Court  of  the 
State  of  New  York,  was  impeached  by  the  house  of  representatives, 
who  presented  38  articles  of  impeachment,  and  the  thirty-seventh 
article  contained  15  specifications  thereunder. 

The  allegations  in  the  various  counts  are  all  charged  as  mal  and 
corrupt  conduct,  and  several  of  the  counts  extend  or  relate  to  transac- 
tions occurring  during  a  previous  term  of  office,  to  which  counts  the 
respondent  interposed  a  plea  to  the  jurisdiction,  claiming  that  he 


1460  IMPEACHMENT  OF  BOBERT  W.  ARCHBALD. 

could  not  be  held  accountable  in  this  proceeding  for  acts  done  during 
the  previous  term.  The  court,  however,  overruled  his  plea  by  a  vote 
of  23  to  9,  holding  that  he  could  be  held  as  a  matter  of  law  for  acts 
done  during  a  previous  term. 

A  careful  review  of  the  acts  alleged  as  mal  and  corrupt  conduct  m 
this  case  will  disclose  that  none  of  the  allegations  would  sustain  an 
indictment. 

I  am  unable  to  find  in  the  constitution  of  1846  and  the  amendments 
thereto  in  force  at  the  time  of  this  trial  any  enumeration  of  the 
grounds  for  the  impeachment  of  judges.  The  constitution  of  1821, 
article  5,  section  2,  provided  that  the  assembly  should  have  power  of 
impeaching  all  civil  ofi&cers  of  the  State  for  mal  and  corrupt  conduct 
in  office  and  for  high  crimes  and  misdemeanors.  I  take  it,  however, 
that  the  adoption  c3  the  constitution  of  1846  absolutelv  abrogated  the 
constitution  of  1821,  so  that  in  the  Barnard  trial,  while  they  used  the 
language  of  the  constitution  of  1821  and  charged  mal  and  corrupt 
conduct  in  office,  that  language  has  no  constitutional  force  and  effect 
in  the  proceedings  and  was  simply  descriptive  of  those  acts  which  the 
house  of  representatives  believed  to  be  impeachable. 

The  same  old  question  of  power  to  impeach  for  other  than  indict- 
able offenses  was  argued  very  thoroughly.  Mr.  Van  Cott,  in  pre- 
senting the  case  for  the  managers,  on  page  243  of  volume  1,  makes  a 
statement  of  the  test  which  should  be  applied  in  the  proceeding,  and 
which  was  subsequently  applied,  in  my  judgment,  by  tne  court : 

Now,  I  have  stated  some  of  the  general  principles  aiJplicaUIe  to  Ibis  case.  I 
have  stated  a  few  of  the  orders,,  and  it  Is  now  for  this  court,  sitting,  to  define 
Judicial  good  behavior  and  judicial  bad  behavior;  to  moke  the  precedent  which 
shall  govern  in  all  the  future  and  malve  our  future  clear  or  »nake  it  anything  but 
clear  to  us ;  to  say  that  the  conduct  of  the  Judge  in  these  cases  is  lawful  con- 
dnct,  is  good  b^avlor,  and  sanction  it  as  a  safe  and  lawful  precedent,  or 
whether  the  court  will  condemn  it  and  will  say  that  there  shall  not  be  Infused 
into  the  civilization  and  into  the  judicature  of  this  State  the  morals  of  the  Bar- 
bary  Coast  and  of  the  Spanish  Main,  for  these  proceedings  were  as  mere  buc- 
caneering and  lawless  expeditions  against  persons  and  property  as  were  ever 
pursued  by  pirates  upon  the  high  seas. 

I  would  like  particularly  to  call  the  attention  of  the  Senate  to 
article  37  and  the  specifications  thereunder,  which  charges  respondent 
with  deporting  himself  in  a  manner  unseemly  and  indecorous,  using 
language  coarse,  obscene,  and  indecent,  and  using  the  process  of  the 
court  to  aid  and  benefit  his  friends  and  favoring  suitors  and  counsel, 
and  treating  counsel  in  a  coarse,  indecent,  arbitrary,  tyrannical  man- 
ner, and  was  guilty  of  conduct  unbecoming  the  high  position  which 
he  held,  tending  to  bring  the  administration  of  justice  into  contempt 
and  disgrace.  These  general  allegations  are  laid  more  definitely  m 
the  specifications  which  follow. 

It  IS  i^erfectly  apparent  from  the  reading  of  these  allegatfpns  that 
no  indictable  offense  is  charged,  yet  the  court,  by  a  vote  of  24  to  11, 
found  the  respondent  guilty  under  the  thirty-seventh  article. 

In  the  matter  of  the  iuii)eiiclunent  of  Sherman  Piige,  a  Judge  of  the  district 
court  in  and  for  the  county  of  Mower,  State  of  Minnesota,  1878. 

Ten  articles  of  impeachment  were  presented  by  the  house  of  repre- 
sentatives and  tried  before  the  senate,  charging  malicious,  arbitrary, 
and  tyrannical  use  of  power,  and  citing  specific  instances  of  the  same. 

Under  the  constitution  of  Minnesota  judges  were  impeachable  for 
corrupt  conduct  in  office  or  for  crimes  and  misdemeanors. 
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Article  5  charged  that  "  the  said  Sherman  Page,  needlessly,  mali- 
ciously, and  unlawfully,  with  intent  thereby  to  foment  disturbance 
among  the  inhabitants  of  said  county  of  Mower,  and  with  further 
intent  to  insult  and  humiliate  one  George  Baird,  then  sheriff  of 
said  county,  issued  two  orders  or  commands  to  the  sheriff,  in  sub- 
stance directing  him  to  quell  riots  and  preserve  the  peace,  and  threat- 
ening him  in  case  he  disobeyed." 

On  June  5,  1878,  Hon.  Cushman  K.  Davis,  counsel  for  the  respond- 
ent, moved  to  quash  article  5,  saying: 

The  senate  will  perceive  that  we  provided  In  the  first  sentence  of  our  answer 
to  article  5  that  the  article  Is  Insufficient  In  law  of  Itself  and  charges  no  crime. 
For  those  reasons,  whether  a  motion  to  quash  be  designated  In  that  way  or 
whether  It  Is  bringing  a  demurrer  to  the  sufficiency  of  that  article  or  whether 
it  Is  a  demurrer  to  proof  is  Immaterial.  I  ask  that  this  article  may  be  dis- 
missed from  the  consideration  of  the  senato  and  from  our  own.  (See  Page 
Trial,  p.  623,  1st  vol.) 

The  question  being  taken  on  the  motion  to  quash,  it  was  defeated 
by  a  vote  of  21  to  15,  and  by  that  action  of  the  senate  was  held  good 
in  law,  although  it  did  not  charge  a  crime. 

On  the  merits  of  the  case  judgment  of  acquittal  was  entered. 

In  the  matter  of  the  impeachment  of  the  Hon.  E.  St.  Julien  Cox,  judge  of  the 
ninth  judicial  district  of  Minnesota,  before  the  Senate  of  Minnesota  as  a  high 
court  of  impeachment,  1882. 

The  constitution  of  Minnesota  provided  for  the  impeachment  of 
judges  for  corrupt  conduct  in  office  or  high  crimes  and  misdemeanors 
m  office.  The  house  of  representatives  preferred  a  long  list  of  arti- 
cles of  impeachment,  charging  specific  instances  of  intoxication  and 
averring  that  the  use  of  intoxicating  liauors  had  rendered  the  judge 
incompetent  and  unable  to  discharge  tne  duties  of  said  office  with 
decency  and  decorum,  faithfully  and  impartially,  to  the  great  dis- 

frace  of  the  administration  of  public  justice,  etc.,  by  reason  whereof 
e  was  guilty  of  misbehavior  in  office  and  of  crimes  and  misdemeanors 
in  office. 

It  will  be  noted  that  the  acts  alleged  are  not  charged  in  the  exact 
language  of  the  constitution,  but  the  allegation  is  that  the  respondent 
was  guilty  of  misbehavior  in  office  and  of  crimes  and  misdemeanors 
rather  than  of  corrupt  conduct  in  office  and  of  crimes  and  mis- 
demeanors, which  is  the  language  of  the  Minnesota  constitution.  To 
these  articles  of  impeachment  tne  respondent  interposed  a  demurrer 
attacking  their  sufficiency  in  law.  This  demurrer  was  overruled  to 
all  of  the  articles  except  to  article  19,  which  was  sustained. 

The  respondent  thereafter  pleaded  to  the  merits,  and  trial  was  had 
and  he  was  found  guilty  of  misbehavior  in  office  and  of  crimes  and 
misdemeanors  in  omce  on  seven  of  the  articles,  and  was  removed  from 
the  office  of  district  judge  of  the  State  of  Minnesota  and  disqualified 
for  and  during  the  full  period  of  three  years  to  hold  the  office  of 
judge  of  the  district  court  of  the  State  of  Minnesota  and  of  all  other 
judicial  offices  of  honor,  trust  or  profit  in  the  State  for  the  period 
of  three  years  from  the  date  oi  the  judgment. 

At  the  time  of  these  proceedings  drunkenness  was  not  an  indictable 
offense  in  the  State  of  Minnesota,  although  there  has  since  been 
passed  a  law  making  drunkenness  an  indictable  offense. 

Coming  now  to  tne  impeachment  trials  before  the  Senate  of  the 
United  States,  the  first  case  is  that  of  Senator  William  Blount,  in 
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1799,  who  was  impeached  for  high  crimes  and  misdemeanors,  but 
the  acts  charged  were  not  indictable.  The  case  turned  on  the  question 
of  whether  or  not  a  Senator  was  a  civil  officer  of  the  United  States, 
but  the  power  of  impeachment  was  ably  discussed  in  the  argument. 

Mr,  Jared  Ingersoll,  of  counsel  for  the  respondent  and  who  was 
a  member  of  the  Constitutional  Convention  rrom  Pennsylvania,  in 
discussing  the  removal  section  of  the  Constitution,  said  (U.  S.  Annals 
of  Congress,  vol.  8,  p.  2286,  5th  Cong.) : 

I  add  that  I  conceive  that  proceedings  by  impeachment  are  restricted  not 
only  to  civil  officers,  but  that  the  only  causes  cognizable  in  this  mode  of  pro- 
ceeding are  malconduct  in  office. 

And  again,  on  page  2288,  he  said : 

My  argument  is  that  what  in  England  is  said  to  be  the  most  proper  and  has 
been  the  most  usual  in  this  particular  is,  by  the  Constitution  of  the  United 
States,  the  exclusive  grant  of  proceeding  by  impeachment;  at  least  that  none 
but  civil  officers  of  the  United  States  are  liable  to  be  thus  proceeded  against  I 
do  not  say  that  the  power  Is  limited  to  malconduct  in  office. 

I  also  insert  here  one  paragraph  from  the  plea  drawn  by  Mr.  In- 
gersoll and  Mr.  Dallas — 

that  although  true  it  is  that  he,  the  said  William  Blount,  was  a  Senator  of  the 
United  States  from  the  State  of  Tennessee  at  the  several  periods  in  the  said 
articles  of  impeachment  referred  to;  yet  that  he,  the  said  William,  is  not  now 
a  Senator  and  is  not  nor  was  at  the  several  periods  so  as  aforesaid  referred  to 
an  officer  of  the  United  States;  nor  is  he,  the  said  William,  in  any  of  said 
articles  charged  with  having  committed  any  crime  or  misdemeanor  In  the  exe- 
cution of  any  civil  office  held  under  the  United  States  or  with  any  malconduct 
in  civil  office  or  abuse  of  any  public  trust  in  the  execution  thereof.  <U.  S. 
Annots.,  8th  vol.,  p.  2247.) 

These  quotations  show  that  Mr.  Ingersoll  believed  that  malconduct 
in  office  was  impeachable  without  reference  to  the  indictability  of  the 
act. 

Mr.  Harper,  who  later  defended  Judge  Chase,  was  (me  of  the 
managers.  In  closing  the  argument  in  the  Blount  case,  he  said 
(p.  2316)  : 

It  seems  to  me,  on  the  contrary,  that  the  iwwer  of  impeachment  has  two 
objects:  First,  to  remove  persons  whose  misconduct  may  have  rendered  them 
unworthy  of  retaining  their  offices,  and,  secondly,  to  punish  those  offenses  of  a 
mere  political  nature  which,  though  not  susceptible  of  that  exact  definition 
whereby  they  might  be  brought  within  the  si)here  of  ordinary  tribunals,  are  yet 
very  dangerous  to  the  public.  These  offenses,  in  the  English  law  and  in  our 
constitutions,  which  have  borrowed  its  phraseology,  are  called  "  high  crimes  and 
misdemeanors.** 

As  bearing  upon  the  meaning  of  tlie  term  "  high  crimes  and  mis- 
demeanors," it  might  be  interesting  to  note  that  in  the  Senate  on  the 
8th  of  Julj',  1797,  as  a  result  of  the  proceedings  previously  held  to 
expel  Blount  for  the  offenses  for  which  he  was  subsequently  im- 
peached by  the  House,  it  was  resolved : 

That  William  Blount,  Esq.,  one  of  the  Senators  of  the  United  States,  having 
been  guilty  of  a  high  misdemeanor  entirely  inconsistent  with  his  public  trust 
and  duty  as  a  Senator,  be,  and  he  hereby  is,  expelled  from  the  Senate  of  the 
United  States.     (Wharton's  State  Trials,  p.  202.) 

This  quotation  from  the  proceedings  in  the  Senate  shows  the  sense 
in  which  the  term  "high  misdemeanor"  was  used  by  the  Senate  in 
its  resolution  of  expulsion,  and  is  a  precedent  clearly  in  point  on  the 
proposition  that  the  word  "misdemeanor"  as  used  in  parliamentary 
proceedings  does  not  necessarily  refer  to  indictable  offenses. 
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The  next  impeachment  proceeding  is  that  of  Judge  Pickering, 
Federal  judge,  in  1803. 

He  was  impeached  for  refusing  to  allow  an  appeal  in  a  certain 
matter  and  for  drunkenness.  He  did  not  appear  in  person^  but  his 
son  asked  leave  to  file  an  answer  in  which  he  claimed  that  his  father 
was  insane,  and  certain  affidavits  were  presented  to  substantiate  this 
claim.  He  was  found  guilty  on  all  the  counts  and  removed  from 
office.  It  certainly  can  not  be  claimed  that  drunkenness  was  an 
indictable  offense,  and  yet,  much  to  my  surprise,  I  find  in  the  brief 
of  counsel  in  the  case  at  bar  that  they  attempt  to  make  that  claim. 
I  submit  that  matter,  however,  to  the  judgment  of  the  Senate.  It 
is  the  first  time  I  have  ever  heard  that  comment  made  on  the 
Pickering  case,  with  the  possible  exception  of  Mr.  Harper  in  the 
Chase  case,  who  qualifies  it  very  materially.  If  it  should  be  con- 
tended that  Pickering  was  impeached  on  account  of  his  insanity,  it 
certainly  would  not  oe  contended  that  insanity  was  an  indictable 
offense.  If  it  is  held  that  this  case  was  decided  on  the  proof  that 
Pickering  was  insane,  then  the  case  is  an  authority  for  the  position 
that  the  proof  of  motive  is  not  essential  to  a  conviction  under  an 
impeachment  charge. 

The  next  case  is  that  of  Samuel  Chase,  Associate  Justice  of  the 
Supreme  Court,  18Q5. 

The  articles  charged  injustice,  partiality,  arbitrary  power,  rude 
and  contemptuous  conduct,  and  so  forth. 

None  of  the  acts  charged  were  indictable,  and  Judge  Chase  con- 
tended that  he  could  not  be  impeached  for  offenses  not  indictable. 
Counsel  for  the  judge  did  not  go  to  this  extent  and  practically 
abandoned  the  contention,  and  the  judge  was  acquitted  on  the  merits. 

Mr.  Robert  G.  Harper,  in  closing  the  argument  for  Judge  Chase, 
said  (Hinds'  Precedents,  vol.  3,  pp.  766-767) : 

The  honorable  goiitlenian  who  opened  the  case  on  the  part  of  the  prosecution 
cited  the  case  of  habitnal  drunkenness  and  [irofane  swearing  on  the  part  of  the 
judge  as  an  instance  of  an  offense  not  Indictable  and  yet  punishable  by  im- 
peachment. But  1  deny  his  position.  Habitual  drunkenness  in  a  judge  and 
profane  swearing  in  any  person  are  indictable  ofPen.ses.  And  if  they  were  not, 
still  they  are  violations  of  the  law.  I  do  not  nienn  to  say  that  there  is  a 
statute  against  drunkenness  and  profane  swearing.  But  they  are  offenses 
against  good  morals,  and  as  such  are  forbidden  by  the  common  law.  They  are 
offenses  in  the  sight  of  God  and  man,  definitive  in  their  nature,  capable  of 
precise  proof  and  a  clear  defense. 

In  concluding  a  short  discussion  of  the  Pickering  case,  Mr.  Harper 
said  : 

This  case  therefore  proves  nothing  further  than  that  habitual  drunkenness  Is 
an  impeachable  offense. 

In  conohiding  a  discussion  of  the  Addison  case,  Mr.  Harper  said : 

But  I  am  free  to  declare  that  if  Judge  Addison's  colleague  did  possess  those 
rights,  and  if  he  did  arbitrarily  prevent  and  impede  the  exercise  of  them  by  an 
unconstitutional  exertion  of  the  powers  of  his  office,  he  was  guilty  of  an  offense 
for  which  he  might  properly  be  impeached,  because  he  must  in  that  case  have 
acted  in  express  violation  of  the  constitutions  and  laws. 

In  the  foregoing  statements  Mr.  Harper  takes  the  position  that 
offenses  against  good  morals,  habitnal  drunkenness,  usurpation  of 
power,  are  impeacliable  offenses,  and  in  so  doing  clearly  abandons 
the  position  that  indictability  is  a  condition  precedent  to  impeach- 
ability. 


1464  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

The  fourth  case  was  that  of  James  H.  Peck,  a  United  States  judge, 
in  1830. 

He  was  impeached  for  "  high  misdemeanors  in  office,"  for  imprison- 
ing a  lawyer  for  contempt  of  court. 

His  answer  conceded  the  liability  to  impeachment  on  facts  which 
would  not  be  indictable  in  the  following  words  (par.  3,  p.  62,  Peck's 
Trial) : 

If  the  court  erred  in  adjudging  and  punishing  it  as  a  contempt,  was  It  an 
Innocent  error  of  Judgment  on  the  part  of  the  court  or  was  it  a  high  misde- 
meanor, because  willfully  and  knowingly  done  in  violation  of  law  and  with  the 
intention  imputed  by  the  article  of  impeachment,  to  wit,  wrongfully,  arbitrarily, 
and  unjustly  to  oppress,  imprison,  and  otherwise  injure  the  said  Luke  E.  Law- 
less  under  color  of  law? 

This  respondent  presumes  that  it  is  only  by  making  good  the  affirmative  of 
the  last  proposition  that  the  impeachment  against  him  can  be  sustained. 

Clearly  admitting  that  indictability  is  not  a  condition  precedent  to 
impeachability. 

The  fifth  case  was  that  of  West  H.  Humphreys,  a  Federal  judge, 
in  1862. 

Humphreys  was  charged  with  making  secession  speeches,  and  in 
two  of  the  seven  articles  was  charged  with  treason. 

Making  secession  speeches  was  not  an  indictable  offense,  and  the 
Senate  voted  separately  and  found  him  guilty  on  each  article,  so  that 
this  case  is  an  authority  that  indictability  is  not  a  necessary  element 
to  sustain  impeachment. 

In  the  impeachment  trial  of  Andrew  Johnson  he  was  charged  witli 
sundry  and  divers  acts,  several  of  them  alleging  that  he  had  violated 
the  provisions  of  the  law  known  as  the  "tenure  of  office  act,"  and 
whicn  under  the  terms  of  the  act  probably  constituted  an  indictable 
offense. 

The  celebrated  swing-around-the-circle  article,  charging  him  with 
making  incendiary  speeches,  of  course,  did  not  charge  an  indictable 
offense,  but  the  Senate  in  the  consideration  of  the  various  articles  did 
not  come  to  a  vote  upon  this  particular  article,  for  after  they  had 
voted  on  three  articles  the  Senate  adjourned  without  day. 

In  this  connection  I  wish  to  quote  a  few  sentences  from  the  argu- 
ment of  Mr.  Thaddeus  Stevens  in  closing  the  debate  in  the  House 
on  the  resolution  impeaching  President  Johnson  (Congressional 
Globe,  p.  1399) : 

Impenchmeut  inider  onr  Constitution  is  very  difFereut  from  impeachment 
under  the  English  law.  The  framers  of  our  Constitution  did  not  rely  for 
safety  upon  the  avonpring  dagger  of  a  Brutus,  but  provided  peaceful  remedies 
which  should  prevent  that  necessity.  England  had  two  systems  of  Jurispru- 
dence— one  for  the  trial  and  punishment  of  common  offenders,  and  one  for  the 
trial  of  men  in  higher  stations,  whom  it  was  found  difficult  to  convict  before 
the  ordinary  tribunals.  The  latter  proceeding  was  by  impeachment  or  by  bills 
of  attainder,  generally  practiced  to  punish  oflicial  malefactors;  but  the  system 
soon  degenerated  into  political  and  personal  persecution,  and  men  were  tried, 
condemned,  and  executed  by  this  court  from  malignant  motives.  Such  was  the 
condition  of  the  English  laws  when  our  Constitution  was  framed,  and  the  con- 
vention determined  to  provide  against  the  abuse  of  that  high  power  so  that 
revenge  and  punishment  should  not  be  inflicted  uix)n  political  or  personal  ene- 
mies. Here  the  whole  punishment  was  made  to  consist  in  removal  from  office, 
and  bills  of  attainder  were  wholly  prohibited.  We  are  to  treat  this  question, 
then,  as  wholly  political,  in  which  if  an  officer  of  the  Government  abuse  his 
trust  or  attempt  to  pervert  It  to  improper  purposes,  whatever  might  be  his 
motives,  he  l>ecomes  subject  to  the  impeachment  and  removal  from  office.  The 
ofTense  being  indictable  does  not  prevent  impeachment,  but  is  not  necessary  to 
sustain  it. 
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I  will  also  quote  from  the  opinion  of  the  Hon.  George  F.  Edmunds 
in  the  trial  of  Andrew  Johnson  (Supplement  Congressional  Globe, 
p.  428) : 

In  my  opinion  this  high  tribunal  is  the  sole  and  exclusive  Judge  of  its  own 
Jurisdiction  in  such  cases,  and  that,  as  the  Constitution  did  not  establish  this 
procedure  for  the  punishment  of  crime,  but  for  the  secure  and  faithful  admin- 
istration of  the  law,  it  was  not  intended  to  cramp  it  by  any  specific  definition 
of  high  crimes  and  misdemeanors,  but  to  leave  each  case  to  be  defined  by  law. 
or,  when  not  defined,  to  be  decided  upon  Its  owrn  circumstances  In  the  patriotic 
and  Judicial  good  sense  of  the  representatives  of  the  States.  Like  the  Juris- 
diction of  chancery  in  cases  of  fraud,  it  ought  not  to  be  limited  in  advance, 
but  kept  open  as  a  great  bulwark  for  the  preservation  of  purity  and  fidelity  in 
the  administration  of  affairs,  when  undermined  by  the  cunning  and  corrupt 
practices  of  low  offenders  or  assailed  by  bold  and  high-handed  usurpation  or 
defiance,  a  shield  for  the  honest  and  law-abiding  official,  a  sword  to  those  who 
pervert  or  abuse  their  powers,  teaching  the  maxim  which  rulers  endowed  with' 
the  spirit  of  a  Trojan  can  listen  to  without  emotion,  that  "  kings  may  he 
cashiered  for  misconduct." 

IN   THE   MATTER   OF   THE   IMPEACHMENT   OF    WM.    W.    BELKNAP,   SECRETARY    OF    WAR. 

This  case  has  no  bearing  on  the  proposition  of  law  under  discufS- 
sion,  but  is  clearlj  an  authority  that  the  Senate  will  hold  jurisdiction 
to  try  an  ex-civil  officer  who  is  a  private  citizen  for  acts  done  in 
office.  The  fact  that  jurisdiction  is  determined  by  a  majority  and 
conviction  requires  two-thirds  is  important  only  in  so  lar  as  the 
jurisdictional  question  might  affect  the  final  vote  on  the  merits. 
Applying  the  precedent  established  by  the  Belknap  case  to  the  case 
at  bar,  if  the  Senate  has  jurisdiction  to  try  a  private  citizen  for  acts 
done  when  in  office,  it  certainly  has  jurisdiction  to  try  a  circuit  judge 
for  acts  done  as  district  judge  where  there  has  been  continuity  of 
service  of  the  same  character. 

IN  THE  MATTER  OF  THE  IMPEACHMENT  OF  JUDGE  S WAYNE. 

In  this  case  an  elaborate  brief  was  filed  which,  though  signed  by 
counsel  for  the  respondent,  was  most  carefully  and  politely  disowned 
by  them.  (Hinds  Precedents,  vol.  3,  p.  454.)  It  was  contended  in 
the  brief  that  indictability  was  a  condition  precedent  to  impeacha- 
bility — a  position  which  was  not  urged  by  counsel  for  the  respondent 
at  the  trial.  I  am  glad  to  be  able  to  quote  from  the  brief  of  counsel 
in  the  pending  trial  to  substantiate  the  claim  that  in  the  Swayne  case 
the  proposition  that  indictability  was  a  condition  precedent  to  im- 
peachability  was  entirely  abandoned  (Respondent's  Brief,  p.  39)  : 

On  reading  the  proceedings  in  that  trial  (Swayne)  we  are  unable  to  find 
that  counsel  for  Swayne  discussed  at  all  the  question  whether  it  was  necessary 
for  the  conviction  of  their  client  that  it  should  he  charged  and  proven  that  he 
had  committed  an  indictable  offense. 

Mr.  President,  we  have  shown  that  the  doctrine  that  indictability 
is  a  condition  precedent  to  impeachability  finds  no  constitutional 
warrant  to  sustain  it,  is  antagonistic  to  any  proper  conception  of  the 
object  and  purpose  of  impeachment,  and  is  absolutely  repudiated 
by  an  unbroken  line  of  precedents,  both  State  and  Federal.  We 
therefore  conclude  that  the  power  to  impeach  is  properly  invoked  to 
remove  a  Federal  judge  whenever  by  reason  of  misbehavior,  miscon- 
duct, malconduct,  or  maladministration  the  judge  has  demonstrated 
his  unfitness  to  continue  in  office,  and  with  confidence  in  the  correct- 
ness of  our  judgment  we  await  the  decision  of  the  Senate. 
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Mr.  Manager  Norris.  Mr,  President,  I  shall  not  weary  the  Senate 
with  any  further  discussion  of  the  facts  as  they  have  been  developed 
in  this  case.  My  colleagues,  who  have  already  addressed  the  Senate, 
have  analyzed  and  considered  the  evidence^in  all  of  its  various  phases. 
I  desire,  however,  to  briefly  state  my  views  on  some  of  the  legail  ques- 
tions of  the  case  that  have  arisen  in  this  trial. 

In  some  of  the  articles  of  impeachment  the  respondent  is  charged 
with  misbehavior  in  office,  and  it  is  claimed,  as  far  as  these  articles 
ore  concerned,  that  he  is  not  guilty  of  any  offense  which  would  prop- 
erly be  the  subject  of  a  prosecution  by  indictment  or  information  ni 
a  criminal  court.  It  is  strenuously  argued  by  attornejrs  for  respond- 
ent that  an  impeachment  lies  only  for  offenses  which  are  crimi- 
nal in  their  nature,  and  which  could  legally  be  the  subject  of  prosecu- 
tion by  indictment. 

The  Constitution  provides  (Art.  I,  sec.  2)  that  the  House  of  Repre- 
sentatives shall  have  the  sole  power  of  impeachment,  and  in  section 
3  of  the  same  article  it  is  provided  that  the  Senate  shall  have  the 
sole  power  to  try  all  impeachments.  It  is  undisputed,  and,  indeed, 
has  never  been  questioned,  that  to  remove  a  United  States  judge  from 
office  two  things  are  essential:  First,  he  must  be  impeached  bjr  the 
House  of  Representatives,  and,  second,  he  must  be  tried  and  convicted 
by  the  Senate  upon  the  articles  of  impeachment  presented  by  the 
House.  There  is  no  other  way  provided  by  the  Constitution  of  the 
United  States  fcr  the  removal  from  office  of  a  judge.  In  the  con- 
sideration of  this  subject,  I  shall  draw  a  distinction  oetween  a  judge 
of  the  United  States  court  and  all  other  civil  officers  of  the  United 
States.  I  shall  demonstrate  from  the  Constitution  itself  that  a 
judge  of  the  United  States  court  can  properly  be  impeached,  con- 
victed, and  removed  from  office  for  any  act  from  treason  down  to 
conduct  that  tends  to  bring  the  judiciary  into  disgrace,  disrespect,  or 
disrepute.  Section  4  of  Article  II  of  the  Constitution  reads  as 
follows : 

The  President.  Vice  Presideut.  and  all  civil  officers  of  the  United  States 
BhaU  be  remove<l  from  office  on  iiui)eachnient  for,  and  conviction  of,  treason, 
bribery,  or  otlier  high  crimes  and  misdemeanors. 

It  will  be  noted  that  this  provision  of  the  Constitution  applies  to 
all  civil  officers  of  the  United  States  alike.  It  is  undisputed  that  it 
includes  judges,  and  were  there  no  other  provision  of  the  Constitu- 
tion applying  particularly  to  the  conduct  or  the  tenure  of  office  of 
judges,  then  there  would  be  no  distinction  between  the  impeachment 
and  trial  of  judges  and  any  other  civil  officer,  including  the  President 
and  Vice  President.  But  section  1,  Article  III,  so  far  as  the  same  is 
applicable  to  this  case,  provides:  "  The  judges,  both  of  the  Supreme 
Court  and  inferior  courts,  shall  hold  their  offices  during  good  be- 
havior." This  provision  of  the  Constitution,  it  will  be  observed, 
applies  only  and  exclusively  to  judges.  It  has  no  relation  to  any 
other  civil  officer  of  the  Government,  and  if  we  are  not  to  nuUi^ 
it  entirely,  we  will  find  that  it  bears  a  very  important  part  in  the 
consideration  of  the  particular  branch  of  the  case  under  discussion. 
I  desire  the  Senate  to  continually  bear  in  mind  and  to  faithfully  ob- 
serve at  all  times  during  the  consideration  of  this  subject  that  in  the 
construction  of  any  legal  document  or  instrument  the  court  will  so 


ARGUMENT  OF   MR.    MANAGER   NORBIS.  1467 

construe  it  as  to  give  life  and  vitality  to  every  part  of  the  instrument, 
if  it  can  reasonably  and  logically  do  so.  It  is  our  dutv  to  construe 
these  two  provisions  of  the  Constitution  together  and,  if  possible,  to 
give  equal  vitality  and  life  to  them  both. 

Most  of  the  civil  officers  provided  for  by  the  Constitution  have  a 
definite  fixed  term,  but  the  judges  hold  office  during  good  behavior. 
Much  of  the  contention  arises  over  what  is  meant  in  section  4, 
Article  II,  by  the  word  "  misdemeanor."  It  is  contended  by  the  re- 
spondent that  this  word  is  intended  only  to  apply  to  such  onenses  as 
are  indictable  and  punishable  under  the  criminal  law,  and  that  a 
judge  can  not  be  impeached  and  removed  from  office  unless  his  offense, 
whatever  it  may  be  called,  is  at  least  of  so  high  a  degree  as  to  make 
it  criminal  and  indictable.  This  construction,  if  adhered  to,  ab- 
solutely nullifies  that  provision  of  section  1,  Article  III,  above  quoted, 
which  provides  that  judges  shall  hold  their  offices  during  good  be- 
havior. If  judges  can  hold  their  offices  only  during  good  behavior, 
then  it  necessarily  and  logically  follows  that  they  can  not  hold  their 
offices  when  they  have  been  convicted  of  any  behavior  that  is  not 
good.  If  good  behavior  is  an  essential  to  holding  the  office,  then 
misbehavior  is  a  sufficient  reason  for  removal  from  office.  And  if, 
therefore,  we  give  full  life  and  vitality  to  both  of  these  provisions 
of  the  Constitution,  we  must  hold  that  the  lack  of  good  benavior,  or 
misbehavior  mentioned  in  section  1,  Article  III,  is  synonymous  with 
the  word  "  misdemeanor  "  in  section  4,  Article  II,  in  all  cases  where 
the  offense  is  less  in  magnitude  than  an  indictable  one. 

This  view  of  these  provisions  of  the  Constitution  has  been  sus* 
tained  by  practically  all  of  the  leading  law  writers  upon  the  sub- 
ject. It  has  also  been  sustained  by  the  Senate  in  the  trial  of  prior 
impeachment  cases  that  have  taken  place.  John  Eandolph  Tucker, 
in  his  Commentaries  on  the  Constitution  (vol.  1,  sec.  200),  after 
discussing  the  question  at  some  length  and  enumerating  many 
offenses  that  are  impeachable,  uses  this  language: 

But  If  he  decides  unconscientiously — if  he  decides  contrary  to  his  honest 
convictions  from  corrupt  partiality — this  can  not  be  good  behavior  and  he  is 
Impeachable.  Again,  if  the  judge  is  drunken  on  the  bench,  this  is  ill  behavior 
for  which  he  is  impeachable,  and  all  of  these  are  generally  criminal  or  mis- 
demeanors— for  misdemeanor  Is  a  synonym  of  misbehavior.  ♦  ♦  ♦  To  con- 
fine the  impeachable  offenses  to  those  which  are  made  crimes  or  misdemeanors 
by  statute  or  other  specific  law  would  too  much  constrict  the  jurisdiction  to 
meet  the  objects  proper  of  the  Constitution,  which  was,  by  impeachment, 
to  deprive  of  office  those  who  by  act  of  omission  or  commission  showed  great 
and  flagrant  disqualification  to  hold  It. 

Greorffe  Ticknor  Curtis,  in  his  work  on  the  Constitutional  His- 
tory of  the  United  States  (p.  481),  in  discussing  impeachment, 
uses  this  language : 

The  object  of  the  proceedings  is  to  ascertain  whether  cause  exists  for  re- 
moving a  public  ofllcer  from  office.  Such  a  cause  may  be  found  in  the  fact 
that  either  In  the  discharge  of  his  office  or  aside  from  its  functions  he  has 
violated  a  law  or  committed  what  is  technically  denominated  a  crime.  But  a 
cause  for  removal  from  office  may  exist  where  no  offense  against  positive  law 
has  been  committed. 

Watson,  in  his  work  on  the  Constitution  fvol.  2,  p.  1034^,  takes 
the  same  position  and  says  that  the  word  "misdemeanor"  is  the 
same  as  "misdeed,  misconduct,  misbehavior,  voluntary  transgres- 
sion." Practically  the  same  position  is  taken  by  Foster  in  his  work 
on  the  Constitution,  in  section  93.    This  position  is  sustained  by  a 
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full  review  of  the  question  in  the  American  and  English  Encyclo- 
paedia of  Law,  but  these  cases  have  already  been  called  to  the  at- 
tention of  the  Senate.  These  citations  showed  that  the  Senate  has 
in  the  past  found  officials  guilty  where  the  crime  charged  was  not 
an  indictable  offense. 

In  Black  on  Constitutional  Law,  second  edition,  pages  121  and  122, 
it  is  said : 

Treason  and  bribery  are  well-defined  crimes.  But  the  phrase  "other  high 
crimes  and  misdemeanors"  is  so  very  indefinite  that  practically  It  is  not  sns- 
ceptible  of  exact  definition  or  limiUition,  but  the  power  of  impeachment  may 
be  brought  to  bear  on  any  ofl'ense  against  the  Constitution  or  the  law  which  in 
the  judgment  of  the  House  is  deserving  of  punishment  by  this  means  or  is  of 
such  a  character  as  to  render  the  party  accused  unfit  to  hold  and  exercise  his 
office.  It  is,  of  course,  primarily  directed  against  official  misconduct.  Any  gross 
malversation  in  office,  whether  or  not  it  is  a  punishable  offense  at  law,  may  be 
made  the  ground  of  an  impeachment 

Farther  on  the  same  writer  says : 

It  win  be  observed  that  the  power  to  determine  what  crimes  are  Impeachable 
rests  very  much  with  Congress,  for  the  House  before  preferring  articles  of 
impeachment  will  decide  whether  the  acts  or  conduct  complained  of  constitute 
a  "high  crime  or  misdemeanor"  and  the  Senate  in  trying  the  case  will  also 
have  to  consider  the  same  question. 

But  suppose,  for  the  sake  of  argument,  it  be  admitted  that  "  mis- 
demeanors "  as  used  in  section  4,  Article  II,  was  intended  by  the 
framers  of  the  Constitution  to  exclude  all  offenses  that  were  not  in- 
dictable under  the  law,  it  would  still  not  necessarily  follow  that 
judges  could  not  be  impeached  and  removed  from  omce  for  misde- 
meanors of  so  low  a  grade  that  they  were  not  indictable.  This  sec- 
tion simply  provides  that  all  the  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for  and  conviction  of 
treason,  bribery,  and  other  high  crimes  and  misdemeanors.  If  in  any 
other  provision  of  the  Constitution  additional  reasons  for  impeach- 
ment are  given  of  some  of  these  specified  officers,  or  additional 
reasons  are  given  why  some  of  them  should  cease  to  hold  office,  then 
under  such  provision  such  specified  officers  could  be  tried,  impeached, 
and  removed,  even  though  the  offense  of  which  they  might  be  guilty 
was  not  included  in  any  of  those  enumerated  in  section  4,  Article  11. 

While  I  believe  the  construction  placed  on  "misdemeanors''  by 
the  respondent  is  wrong,  yet  they  have  not  made  a  defense  to  the 
various  charges  of  misbehavior  in  office,  even  if  we  accept  their  con- 
struction of  the  law  that  misdemeanors  in  this  section  means  only 
indictable  offenses.  If,  for  instance,  the  President  was  expressly 
excluded  from  the  officers  named  in  this  section,  then  I  concede  there 
would  be  no  way  under  the  Constitution  for  him  to  be  impeached, 
tried,  and  removed  from  office,  because  there  is  no  other  provision  of 
the  Constitution  that  provides  for  any  offense  on  the  part  of  the 
President  or  limits  his  tenure  of  office,  excepting  the  expiration  of 
his  regular  term.  But  if  judges  were  expressly  eliminated  from  this 
section,  and  it  read,  "all  civil  officers  of  the  United  States  except 
judges,  etc.,"  it  would  not  follow  that  they  could  not  be  impeached, 
convicted  of  misbehavior,  and  removed  from  office,  because  section  1, 
Article  III,  expressly  provides  that  they  shall  only  hold  their  offices 
during  good  behavior.  In  other  words,  our  forefathers  in  framing 
the  Constitution  have  wisely  seen  fit  to  provide  for  a  requisite  of 
holding  office  on  the  part  of  a  judge  that  does  not  apply  to  other 
civil  officers.    The  reason  for  this  is  apparent.    The  President,  Vice 
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President,  and  other  civil  officers,  except  judges,  hold  their  positions 
for  a  definite,  fixed  term,  and  any  misbehavior  in  office  on  the  part 
of  any  of  them  can  be  rectified  by  the  people  or  the  appointing  power 
when  the  term  of  office  expires.  But  the  judge  has  no  such  tenure  of 
office.    He  is  placed  beyond  the  power  of  the  people  or  the  appointing 

Eower  and  is,  therefore,  subject  only  to  removal  for  misbehavior, 
ince  he  can  not  be  removed  unless  he  be  impeached  by  the  House 
of  Representatives,  tried  and  convicted  by  the  Senate,  it  must  neces- 
sarily follow  that  misbehavior  in  office  is  an  impeachable  offense. 

Any  authority  that  has  been  cited  by  the  respondent  which  shows 
or  tends  to  show  that  a  President,  Vice  President,  or  other  civil 
officer  other  than  a  judge  can  not  be  impeached  except  the  offense  is 
at  least  of  the  grade  of  a  misdemeanor  that  is  indictable,  does 
not  apply  to  the  impeachment  or  trial  of  a  United  States  judge.  To 
hold  that  an  officer  whose  tenure  of  office  is  definite  and  fixed  and 
who  will  necessarily  go  out  of  office  within  the  course  of  a  year  or 
two  should  not  be  impeached  and  removed  from  office  for  a  mis- 
behavior that  does  not  reach  in  magnitude  an  indictable  offense,  is 
entirely  different  from  holding  that  an  officer  whose  term  of  office 
ordinarily  lasts  for  life  should  not  be  so  impeached  and  removed. 
And  our  forefathers  evidently  had  this  distmction  in  mind  when 
they  applied  exclusively  to  judges  that  provision  of  the  Constitution 
which  provides  that  judges  SiM  hold  their  offices  during  good 
behavior. 

If  I  am  not  right  in  my  construction  of  the  Constitution,  then  the 
Congress  and  the  country  are  absolutely  helpless  in  any  .attempt  to 
get  relief  from  a  judge  who  drags  the  judicial  ermine  down  into  dis- 
grace, but  is  careful  in  doing  so  not  to  commit  any  criminal  offense. 
If  I  am  not  right  in  my  construction,  then  that  provision  of  the  Con- 
stitution which  says  that  judges  shall  hold  office  during  good  be- 
havior is  absolutely  nullified,  and  as  far  as  the  good  behavior  part 
of  it  is  concerned  it  has  no  vitality,  no  life,  no  effect.  The  judge 
who  secretly  arranges  with  attorneys  on  one  side  of  a  case  to  make  a 
private  argument — who  not  only  makes  such  arrangement,  but  who 
mitiates  it — is  guilty  of  a  misbehavior.  Every  lawyer  knows  this; 
every  Senator  will  admit  it.  Are  we  helpless  in  the  premises  simply 
because  such  an  act  is  not  indictable  under  the  law?  The  judge  who 
is  continually  asking  favors  of  litigants  in  his  court,  if  he  is  careful, 
can  not  be  convicted  of  anv  crime^  but  he  is  guilty  of  a  misbehavior. 
No  one  will  dispute  it.  rfe  is  perverting  the  ends  of  justice.  He  is 
bringing  the  judiciary  into  disgrace  and  into  disrepute.  Carried  to 
its  logical  conclusion,  such  conduct  would  sdon  mean  that  our  judi- 
cial system  would  fall.  It  could  not  survive.  Are  we  helpless? 
Must  we  say  that,  although  the  Constitution  says  the  judge  shall  only 
hold  his  office  during  good  behavior,  the  House  of  Representatives 
and  the  Senate  are  unable  to  apply  those  provisions  of  the  Con- 
stitution which  provide  for  impeachment,  trial,  and  removal?  If 
our  forefathers  meant  anything  when  they  provided  in  the  Consti- 
tution that  the  judges  should  hold  their  offices  during  good  behavior, 
they  certainly  intended  that  when  the  judge  misbehaved  he  should 
be  removed  from  office.  Such  a  construction  of  the  Constitution  will 
not  violate  any  principle  of  law,  but,  on  the  other  hand,  it  will  give 
full  effect  to  a  constitutional  provision  that  would  otherwise  be  mean- 
ingless and  a  dead  letter.    Our  forefathers  wisely,  I  think,  refrained 
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in  the  Constitution  from  giving  any  definition  to  "crimes  and  mis- 
demeanors," and  likewise  ref ramed  from  defining  what  would  be  an 
abuse  or  a  violation  of  "good  behavior."  Misbehavior,  the  opposite 
of  good  behavior,  and  I  think  the  proper  appellation  of  any  c<m- 
duct  that  is  not  good  behavior,  implies  innumerable  offenses  of 
greater  or  less  magnitude.      . 

As  to  what  is  misbehavior  in  office  must  be  determined  in  the  first 
place  by  the  House  of  Representatives  when  they  adopt  the  articles 
of  impeachment.  It  must  be  redetermined  by  the  Senate  when, 
after  listening  to  the  evidence,  they  pass  judgment  upon  the  case. 
I  think  all  will  agree  that  any  conduct  on  the  part  of  a  judge  which 
brings  the  office  he  holds  into  disgrace  or  disrepute,  or  whicn  results 
or  has  a  tendency  to  result  in  tne  denial  of  absolute  justice  to  all 
persons  engaged  in  litigation  in  his  court,  is  a  misbehavior.  Cer- 
tainly such  conduct  is  not  good  behavior,  and  the  Constitution  pro- 
vides that  he  shall  only  hold  office  during  good  behavior.  There- 
fore it  follows  that  in  the  absence  of  good  ^havior  on  the  part  of 
the  judge  he  should  be  removed  from  office.  It  is  undoubtedly  true 
that  the  House  of  Representatives,  in  passing  upon  articles  of  im- 
peachment, and  the  Senate  upon  the  trial  of  the  offense  charged  in 
such  articles,  where  only  misbehavior  in  office  was  shown,  would 
take  into  consideration  in  reaching  their  conclusions  not  only  the 
magnitude  of  such  misbehaviors  but  the  frequency  of  their  occiir- 
rence.  Where  the  evidence  shows  that  a  judge  is  continually  mis- 
behaving by  engaging  in  conduct  and  practices  that  bring  his  office 
into  disrespect  and  disrepute,  the  House  and  the  Senate  can  not 
avoid  their  duty  or  their  responsibility  by  saying  that  each  distinct 
offense  is  in  itself  of  small  magnitude  and  not  indictable. 

An  eminent  writer  on  the  Constitution  has  summed  up  the  ques- 
tion in  the  following  forcible  and  appropriate  language : 

A  civil  officer  may  so  behave  in  public  as  to  bring  disgrace  upon  himself  and 
shame  upon  his  country,  and  he  may  continue  to  do  this  until  his  name  woufd 
become  a  national  stench,  and  yet  he  would  not  be  subject  to  indictment  by 
any  law  of  the  United  States,  but  he  certainly  could  be  impeached.  What 
wiU  those  who  advocate  the  doctrine  that  impeachment  will  not  lie  except  for 
an  oflPense  punishable  by  statute  do  with  the  constitutional  provision  relative 
to  Judges  which  says,  "  Judges,  both  of  the  Supreme  and  inferior  courts,  shall 
hold  their  office  during  good  behavior"?  This  means  that  as  long  as  they  be- 
have themselves  their  tenure  of  office  is  fixed  and  they  can  not  be  disturbed. 
But  suppose  they  cease  to  behave  themselves?  When  the  Constitution  says, 
"A  Judge  shall  hold  his  office  during  good  behavior,"  it  means  that  he  shall  not 
hold  it  when  it  ceases  to  be  good.  Suppose  he  should  refuse  to  sit  upon  the 
bench  and  discharge  the  duties  which  the  Constitution  and  the  law  enjoin  upon 
him,  or  should  become  a  notoriously  corrupt  character,  and  live  a  notorloudy 
corrupt  and  debauched  life?  He  could  not  be  indicted  for  such  conduct,  and 
he  could  not  be  removed  except  by  Impeachment.  Would  It  be  claimed  that 
Impeachment  would  not  be  the  proper  remedy  In  such  a  case?  (Watson  on 
the  Constitution,  vol.  2,  pp.  1036,  1037.) 

In  this  case  some  of  the  articles  of  impeachment  charge  the  re- 
spondent with  offenses  committed  while  he  held  the  office  of  district 
judge.  It  will  be  remembered  that  the  evidence  discloses  that  while 
the  respondent  was  holding  the  office  of  district  judge  he  was  ap- 
pointed circuit  judge.  He  passed  directly  from  one  office  into  the 
other,  and  no  interim  lapsed  between  the  time  that  he  held  the  office 
of  district  judge  and  the  time  when  he  became  circuit  judge,  which 
office  he  still  holds.  And  the  technical  defense  is  made  by  the  re- 
spondent that  he  can  not  be  impeached  for  any  misconduct  or  mis- 
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behavior  that  occurred  while  he  was  holding  the  office  of  district 
judge.  The  change  was  in  the  nature  of  a  promotion,  but  the  nature 
of  his  office  is  practically  the  same.  The  Senate  will  take  judicial 
notice  of  the  fact  that  at  the  time  the  respondent  was  distrifl  judge 
he  had  authority  and  jurisdiction  under  the  law  to  sit  as  a  circuit 
judge  and  to  hold  circuit  court.  It  is  a  well-known  fact  that  the 
district  judges  prior  to  the  adoption  of  our  code  practically  did  all 
of  the  work  in  the  circuit  courts.  Indeed,  in  this  case  in  mosc  of  the 
particular  offenses  charged  the  respondent,  although  a  district  judge, 
was  engaged  in  the  function  of  holding  circuit  court.  The  Peale  case 
and  the  Kissinger  case  were  cases  pending  not  in  the  district,  court 
but  in  the  circuit  court,  and  the  respondent  in  each  case  was  the 
presiding  judge.  I  think  that  the  authorities  are  practically  unani- 
mous that  a  public  official  can  be  impeached  for  official  misconduct 
occurring  while  he  held  a  prior  office  if  the  duties  of  that  office  and 
the  one  he  holds  at  the  time  of  the  impeachment  are  practically  the 
same,  or  are  of  the  same  nature.  The  Senate  must  bear  in  mind,  as 
stated  by  all  of  the  authorities,  that  the  principal  object  of  impeach- 
ment proceedings  is  to  get  rid  of  an  imworthy  public  official.  In  the 
State  of  New  York  it  was  held  in  the  Barnard  case  that  the  respond- 
ent could  be  impeached  and  removed  from  office  during  his  second 
term  for  acts  committed  during  his  first  term.  And  in  the  State  of 
Wisconsin  the  court  held  the  same  way  in  the  impeachment  of  Judge 
Hubbell.  To  the  same  effect  was  the  decision  in  Nebraska  upon  the 
impeachment  trial  of  Gov.  Butler.  On  this  point  the  respondent 
relies  upon  the  case  of  the  State  v.  Hill  (37  Nebr.,  p.  80). 

In  that  case  the  State  treasurer  of  Nebraska  was  impeached  after 
he  had  completed  his  term  and  retired  to  private  life.  The  articles 
of  impeachment  were  not  passed  on  by  the  legislature — in  fact,  were 
not  even  introduced  in  the  legislature — until  after  the  respondent  had 
served  his  full  term,  and  the  court  there  held  that  impeachment  did 
not  lie,  but  it  expressly  approved  the  judgment  of  the  New  York 
court  in  the  Judge  Barnard  case,  the  judgment  of  the  Wisconsin 
court  in  the  Judge  Hubbell  case,  and  tlie  prior  judgment  of  the 
Nebraska  court  in  the  Butler  case.  And  the  court  in  giving  its  rea- 
son expressly  stated  that  the  object  of  impeachment  as  defined  by 
the  constitution  of  that  State  was  to  remove  a  corrupt  or  unworthy 
officer,  and  that  inasmuch  as  his  term  had  expired  prior  to  his  im- 
peachment he  was  no  longer  in  office  and  the  object  of  the  constitu- 
tion had  been  attained,  and  therefore  impeachment  would  not  lie. 
In  the  case  at  bar  the  functions  of  the  office  held  by  the  respondent 
as  district  judge  were  practically  the  same  as  his  official  functions 
when  he  was  made  circuit  judge.  They  were  of  the  same  nature, 
and  would  be  directly  affected  by  the  same  misconduct  in  office.  He 
has  held  a  Federal  judgeship  continuously  during  all  the  time  of 
the  commission  of  all  of  the  alleged  offenses. 

The  House  in  presenting  the  articles  of  impeachment  was  perform- 
ing an  official  duty.  The  managers  on  the  part  of  the  House  have 
undertaken  to  carry  out  the  mandate  of  that  body,  without  any 
malice,  without  any  ill  will,  but  without  fear  or  favor.  Like  the 
balance  of  our  fellow  citizens,  we  hold  the  judiciary  in  the  highest 
respect.  We  are  anxious  that  the  citizenship  generally  should  have 
for  it  unbounded   respect  and  unlimited  admiration.     We  realize 
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that  it  is  only  by  the  confidence  that  the  people  have  in  public  officials 
that  the  stabih'ty  of  our  institutions  can  be  maintained.  AYhen  pub- 
lic officials  disregard  their  duty  and  ^dolate  the  common  standards 
of  propriety  with  impunitjr,  the  standard  of  our  citizenship  is  low- 
ered and  the  very  foundation  of  our  Government  is  threatened.  Of 
all  the  departments  of  Government  the  judiciary  is,  and  ought  to 
be,  held  in  the  highest  regard.  Our  Government  can  not  perform  its 
full  destiny  unless  the  courts  are  above  reproach  and  the  judges 
above  suspicion. 

It  is  not  for  the  managers  to  say  what  the  verdict  of  the  Senate 
shall  be.  We  have  done  our  best  to  give  you  a  fair,  honest,  and 
impartial  presentation  of  the  evidence  and  the  law  as  we  see  it  and 
understand  it.  To  the  best  of  our  ability  we  have  performed  our 
duty.  Our  responsibility  is  about  ended,  and  your  greatest  responsi- . 
bility  is  just  before  you.  That  you  will  perform  it  without  fear, 
without  favor,  without  prejudice,  and  render  such  judgment  as  you 
believe  to  be  righteous,  is  our  earnest  belief  and  our  sincere  conviction. 
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Mr.  Manager  Davis.  Mr.  President,  the  issues  presented  by  the  case 
before  the  Senate — whether  of  law  or  fact — would  seem  to  be  neither 
numerous  nor  complex.  After  the  exhaustive  and  able  discussion 
which  has  been  had  by  gentlemen  who  have  already  spoken,  only  the 
vain  could  hope  to  add  anything  of  clarity  or  adornment  to  their 
presentation.  I  address  myself,  therefore,  to  the  single  purpose  of 
showing  into  how  narrow  a  compass  the  issues  may  be  compressed 
and  shall  make  my  remarks  more  in  the  nature  of  an  index  than  a 
commentary. 

To  simplify  the  argument  let  us  admit  that  none  of  the  acts  with 
which  the  respondent  is  charged  are  denounced  by  any  express  legis- 
lative enactment  nor  are  they  punishable  as  crimes  either  by  statute 
or  at  common  law.  We  may  go  further  and,  for  the  sake  of  argu- 
ment, concede  that  none  of  them,  if  done  by  a  private  individual, 
would  in  themselves  evince  any  degree  of  moral  turpitude.  Indeed, 
it  is  even  possible  to  conceive  that  in  a  moment  of  thoughtlessness, 
without  due  reflection  upon  the  restraints  of  his  position  or  the  neces- 
sary implication  arising  from  his  course,  a  judge  upon  the  bench 
might  commit  a  single  one  of  the  indiscretions  here  alleged  without 
an  intentional  surrender  of  his  judicial  purity  or  a  deliberate  willing- 
ness to  profit  by  his  exalted  station.  But  when  such  things  are  done 
by  an  occupant  of  the  bench,  and,  beine:  done,  are  repeated  and  per- 
sisted in,  then,  in  the  oj>inion  of  the  body  by  which  these  charges  are 
preferred,  condonation  is  impossible.  A  course  so  continued  amounts 
to  gross  misbehavior  and  demonstrates  the  unfitness  of  the  man  guilty 
of  such  delinquencies,  and  by  such  misconduct  he  forfeits,  as  we 
claim,  the  condition  of  his  official  tenure,  which  is  good  behavior. 
The  case,  when  all  is  said,  comes  to  this:  Does  the  proof  show  the 
respondent  unfit  to  continue  in  the  office  which  he  holds ;  and  if  so, 
has  this  court  power,  by  process  of  impeachment,  to  remove  him? 

Quite  naturally  the  latter  question  comes  on  first  to  be  examined. 
When  the  jurisdiction  of  the  court  is  challenged  or  the  sufficiency  of 
an  indictment  is  called  in  question  it  is  useless  to  investigate  the 
facts  until  these  matters  are  disposed  of.  The  issue  at  once  narrows 
itself  down  to  the  meaning  of  the  phrase  "  high  crimes  and  misde- 
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meanors"  occurring  in  Article  IT,  section  4,  of  the  Constitution; 
and  the  respondent  now  renews  the  oft-repeated  contention  that  this 
language  can  be  used  only  with  reference  to  offenses  which,  either 
by  common  law  or  by  some  express  statute,  are  indictable  as  crimes. 
This  same  proposition  has  been  so  often  refuted  in  the  past  and  has 
been  so  conclusively  disposed  of  in  the  course  of  this  argument  that 
it  is  difficult  to  add  more.  Every  canon  of  construction  which  can 
be  applied  to  this  clause  of  the  Constitution  negatives  the  position 
whicn  counsel  for  the  respondent  assiune.  Test  it  by  the  context^ 
by  contemporary  interpretation,  by  precedent,  by  the  weight  oi 
authority,  and  by  that  reason  which  is  the  life  of  every  law,  and  the 
answer  is  always  the  same. 

In  the  first  place,  when  we  read  this  clause  of  the  Constitution,  as 
we  are  required  to  do  in  the  light  of  the  context  of  the  instrument, 
we  are  confronted  at  once  by  the  clause  fixing  the  tenure  of  judges 
of  the  Federal  courts  during  good  behavior ;  and  if  it  be  difficult,  as 
counsel  for  respondent  assert,  to  enlarge  the  phrase  "  high  crimes 
and  misdemeanors  "  so  as  to  embrace  acts  not  indictable  as  crimes, 
it  is  certainly  far  more  difficult  to  restrict  "  good  behavior  "  to  the 
narrow  limite  fixed  by  the  criminal  law.  To  say  that  a  judge  need 
take  as  the  guide  of  his  conduct  only  the  statutes  and  the  common 
law  with  reference  to  crimes,  and  that  so  long  as  he  remains  within 
their  narrow  confines  he  is  safe  in  his  position,  is  to  overlook  the 
larger  part  of  the  duties  of  his  office  and  of  the  restraints  and  obliga- 
tions which  it  imposes  upon  him.  We  insist  that  the  prohibitions 
contained  in  the  criminal  law  by  no  means  exhaust  the  judicial  deca- 
logue. Usurpation  of  power,  the  entering  and  enforcement  of  orders 
beyond  his  jurisdiction,  disregard  or  disobedience  of  the  rulings  of 
superior  tribunals,  unblushing  and  notorious  partiality  and  favorit- 
ism, indolence  and  neglect,  all  are  violations  of  his  official  oath,  yet 
none  may  be  indictable.  Personal  vices,  such  as  intemperance,  may 
incapacitate  him  without  exposing  him  to  criminal  punishment* 
And  it  is  easily  possible  to  go  further  and  imagine  such  indecencies 
in  dress,  in  personal  habits,  in  manner  and  bearing  on  the  bench; 
such  incivility,  rudeness,  and  insolence  toward  counsel,  litigants,  or 
witnesses ;  such  willingness  to  use  his  office  to  serve  his  personal  ends 
as  to  be  within  reach  of  no  branch  of  the  criminal  law,  yet  calculated 
with  absolute  certainty  to  bring  the  court  into  public  obloquy  and 
contempt  and  to  seriously  affect  the  administration  of  justice.  Can 
it  be  possible  that  one  who  has  so  demonstrated  his  utter  unfitness  has 
not  also  furnished  ample  warrant  for  his  impeachment  and  removal 
in  the  public  interest? 

Stated  in  its  simplest  terms,  the  proposition  of  counsel  is  to  change 
the  language  of  the  Constitution  so  that  instead  of  reading  that — 

the  Judges  both  of  the  Supreme  and  inferior  courts  shall  hold  their  offices  during 
good  behavior — 

it  will  read  that — 

the  judges  both  of  the  Supreme  nnd  inferior  courts  shall  hold  their  offices  so 
long  as  they  are  guilty  of  no  Indictable  crime. 

If  the  latter  were  the  true  meaning,  is  it  conceivable  that  the  careful 
and  exact  stylists  by  whom  the  Constitution  was  composed  would 
have  used  an  ambiguous  term  to  express  it? 

But  counsel  ask :  What  shall  be  done  with  that  clause  which  pro- 
vides that  in  case  of  impeachment — 
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the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment  according  to  law. 

This,  they  insist,  is  a  definition  by  implication,  and  signifies  that 
the  scope  of  impeachment  and  indictment  is  one  and  the  same, 
although  the  mode  of  trial  and  the  penalty  to  be  inflicted  may  differ. 
We  submit,  on  the  contrary,  that  this  clause,  instead  of  being  a  decla- 
ration that  impeachment  and  indictment  occupy  the  same  field,  is 
a  recognition  of  the  fact  that  the  field  which  they  occupy  may  or 
may  not  be  identical;  and,  recognizing  this  fact,  it  declares  merely 
that  when  the  field  of  impeachment  and  the  field  of  indictment  over- 
lap there  shall  be  no  conflict  between  them,  but  that  the  same  offense 
may  be  proceeded  against  in  either  forum  or  in  both. 

The  light  drawn  from  contemporary  speeches  and  writings  con- 
firms the  position  for  which  we  contend.  It  is  true,  as  counsel  will 
point  out,  that  in  the  Constitutional  Convention  when  the  word 
"  maladministration  "  was  proposed  it  was  objected  to  by  Mr.  Madi- 
son as  too  vague,  and  the  words  "high  crimes  and  misdemeanors" 
were  inserted  instead;  but  it  is  also  true  that  on  the  16th  day  of 
June,  1789,  when  debating  in  the  House  of  Representatives  the  pro- 
priety of  giving  to  the  President  the  right  to  remove  an  officer,  he 
said: 

The  danger,  then,  consists  merely  In  this:  The  President  can  displace  from 
office  a  man  whose  merits  require  that  he  should  be  continued  in  it.  What  will 
be  the  motives  which  the  President  can  feel  for  such  abuse  of  his  power  and 
the  restraints  that  operate  to  prevent  it?  In  the  first  place  he  will  be  impeach- 
able by  this  House  before  the  Senate  for  such  .an  net  of  maladministration ; 
for  I  contend  that  the  wanton  removal  of  meritorious  ofiScers  would  subject 
him  to  impeachment  and  removal  from  his  own  high  trust. 

His  great  colaborer,  Alexander  Hamilton,  discussing  in  the  sixty- 
fourth  number  of  the  Federalist  the  Senate  as  a  Court  of  Impeach- 
ment, says : 

A  well-constituted  court  for  the  trial  of  impeachments  is  an  object  not  more 
to  be  desired  than  difficult  to  be  obtained  In  a  government  wholly  elective.  The 
subjects  of  its  jurisdiction  are  those  offenses  which  proceed  from  the  misconduct 
of  public  men,  or,  In  other  words,  from  the  abuse  or  violation  of  some  public 
trust.  They  are  of  a  nature  which  may  with  peculiar  propriety  be  denominated 
**  political,"  as  they  relate  chiefly  to  Injuries  done  Immediately  to  the  society 
Itself.  ♦  ♦  ♦  What,  it  may  be  asked,  is  the  true  spirit  of  the  institution  itself? 
Is  it  not  designed  as  a  method  of  national  inquest  Into  the  conduct  of  public  men? 
If  this  be  the  design  of  It,  who  can  so  properly  be  the  Inquisitors  for  tlie 
nation  as  the  representatives  of  the  nation  themselves?  ♦  *  ♦  As  well  the 
latter  (State  constitutions)  as  the  former  (the  British  constitution)  seem  to 
have  regarded  the  practice  of  Impeachments  as  a  bridle  in  the  hands  of  the 
legislative  body  upon  the  executive  servants  of  the  Government.  Is  not  this 
the  true  light  in  which  it  ought  to  be  regarded?  •  •  ♦  The  necessity  of  a 
numerous  court  for  the  trial  of  lmi>eachments  Is  equally  dictated  by  the  nature 
of  the  proceeding.  This  can  never  be  tied  down  by  such  strict  rules,  either  in 
the  delineation  of  the  offense  by  the  prosecutors  or  in  the  construction  of  it 
by  the  Judges,  as  In  common  cases  serve  to  limit  the  discretion  of  courts  In 
favor  of  personal  security. 

And  again  in  the  seventy-eighth  number  of  the  Federalist,  when 
makinpf  an  examination  of  the  Judiciary  Department,  we  read  from 
his  pen  that : 

According  to  the  plan  of  the  convention  all  Judges  who  may  be  appointed  by 
the  United  States  are  to  hold  their  offices  during  good  behavior,  which  is  con- 
formable to  the  more  approved  of  the  State  constitutions  and  among  the  rest 
to  those  of  this  State.  Its  propriety  having  been  drawn  Into  question  by  the 
adversaries  of  that  plan  Is  no  light  symptom  of  the  rage  for  objections  which 
disorders  their  imaginations  and  Judgments.  The  standard  of  good  behavior 
for  the  continuance  in  office  of  the  Judicial  magistracy  Is  certainly  one  of  the 
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most  valuable  of  the  modern  improvements  in  the  practice  of  governments.  In 
a  monarchy  it  is  an  excellent  barrier  to  the  despotism  of  princes;  in  a  repubHc 
it  is  a  no  less  excellent  barrier  to  the  encroachments  and  oppressions  of  the 
representative  body.  And  it  is  the  best  expedient  which  can  be  devised  in  any 
government  to  secure  a  steady,  upright,  and  impartial  administration  of  the 
laws. 

And  continuing  the  same  examination  in  the  following  paper, 
the  seventy-ninth,  he  goes  on: 

The  precautions  for  their  responsibility  are  comprised  in  the  article  respect- 
ing Impeachments.  They  are  liable  to  be  Impeached  for  malconduct  by  the 
House  of  Representatives  and  tried  by  the  Senate,  and  if  convicted  may  be 
dismissed  from  office  and  disqualified  for  holding  any  further.  This  is  the  only 
provision  on  the  point  which  is  consistent  with  the  necessary  independence  of 
the  judicial  character,  and  is  the  only  one  which  we  find  in  our  own  Consti- 
tution in  respect  to  our  own  judges. 

And  then,  evidently  treating  the  word  "  malconduct "  as  covering 
the  whole  category  of  voluntary  actions  on  the  part  of  the  judse 
which  would  go  to  his  judicial  character  or  fitness,  he  discusses  the 
want  of  a  provision  for  removing  the  judges  on  account  of  physical 
or  mental  inability  as  being  the  only  emergency  unproviaed  for. 
He  has  in  mind  chiefly  the  inability  arising  from  advanced  age, 
and  calls  attention  to  the  difficulty  of  measuring  the  faculties  of  the 
mind  and  the  opportunity  which  the  attempt  would  give  for  the 
play  of  personal  and  party  attachments  and  enmities. 

The  result — 

Says  he — 

except  in  the  case  of  insanity,  must  for  the  most  part  be  arbitrary ;  and  Insanity 
without  any  formal  or  express  provision  may  be  safely  pronounced  to  be  a 
virtual  disqualification. 

It  can  be  safely  said  that  nothing  was  further  from  the  minds  of 
the  men  who  framed  the  Constitution  than  the  construction  here 
contended  for  by  respondent's  counsel. 

Again  we  may  look  to  the  precedents  only  to  find  that  the  wofd 
^'  misdemeanor  "  has  always  been  treated  as  having  a  meaning  of  its 
own  in  parliamentary  law,  and  that  one  impeacnment  proceeding 
after  another  has  been  based  upon  offenses  not  within  the  law  or 
crimes.  I  do  not  repeat  the  many  authorities  for  this  statement 
which  my  colleagues  have  cited.  This  body,  of  course,  being  a  law 
unto  itself,  is  bound  by  no  precedents  save  those  of  its  own  making, 
and  even  as  to  them  no  doubt  has  the  power  which  anj  other  court 
enjoys  to  overrule  a  previous  decision  if  convinced  of  its  error.  Of 
the  cases  which  have  been  tried  in  this  Chamber  those  of  Blount, 
Pickering,  Chase,  Peck,  Humphreys,  and  Swayne  have  been  pointed 
out  as  involving  in  whole  or  in  part  charges  not  criminal  in  their 
character.  So  also  have  many  other  cases  tried  in  similar  forms 
imder  similar  constitutional  provisions.  Persuasive  precedents  are 
also  to  be  found  in  the  records  of  those  cases  investigated  by  the 
House  of  Representatives  where  articles  of  impeacnment  were 
authorized  by  a  vote  of  the  House,  but  for  one  cause  or  another  were 
never  tried.  Such,  for  instance,  was  the  case  of  Judge  Lawrence, 
of  the  District  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana.  During  the  year  1839  he  was  charged  with  the  unau- 
thorized removal  of  the  clerk  of  his  court  and  various  improper  orders 
made  in  the  effort  to  get  possession  of  the  seal  and  records  in  the 
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clerk's  custody,  with  refusal  to  obey  mandates  of  the  Supreme 
Court,  and  with  intemperance.  The  "committee  which  investigated 
these  charges  recommended  his  impeachment  for  "misdemeanors  in 
office."  It  is  perhaps  significant  that  the  word  "  crimes  "  was  inten- 
tionally omitted.  The  report  came  in  as  the  Twenty-fifth  Congress 
neared  its  close  and  no  action  was  had.  Doubtless  the  reason  why  the 
matter  was  never  presented  is  to  be  found  in  the  fact  that  on  the  3d 
day  of  September,  1841,  Theodore  H.  McCaleb  was  appointed  judge 
in  his  room  and  stead. 

Again,  in  the  year  1872  in  the  Forty-second  Congress  the  House  of 
Representatives  impeached  at  the  bar  of  the  Senate  for  "  high  crimes 
and  misdemeanors"  Mark  H.  Delahay,  United  States  district  judge 
for  Kansas.  Benjamin  F.  Butler  headed  the  committee  in  charge 
and  stated  that — 

the  most  grievous  charge  aud  that  which  is  beyond  all  question  was  that  his 
personal  habits  unfitted  him  for  the  Judicial  ofilce;  that  he  was  Intoxicated  off 
the  bench  as  well  as  on  the  bench. 

Although  there  was  a  question  as  to  certain  alleged  corrupt  transac- 
tions, Mr.  Daniel  W.  Voorhees,  of  Indiana,  said  that  it  was  not 
proven  to  the  satisfaction  of  several  members  of  the  committee  that 
there  was  any  malfeasance  in  this  regard,  but  Mr.  Butler  said : 

The  committee  agree  that  there  Is  enough  In  his  personal  habits  to  found  a 
charge  upon. 

Here  again  the  resolution  was  reported  just  as  Congress  was  about 
to  expire,  and  before  any  further  proceedings  could  be  had  the 
successor  of  Judge  Delahay  was  appointed. 

So,  also,  in  the  case  of  Judge  Durell,  of  the  United  States  court  for 
Louisiana,  in  the  same  Congress,  against  whom  a  resolution  of  im- 
peachment was  reported  on  the  ground  of  his  usurpation  of  power 
m  issuing  the  so-called  midnight  order  putting  the  United  States 
marshal  m  charge  of  the  building  in  the  city  of  New  Orleans  in 
which  the  State  legislature  was  about  to  assemble.  There  was  no 
pretense,  of  course,  that  this  act  on  his  part  would  have  warranted 
an  indictment.  The  matter  was  summed  up  by  Mr.  Benjamin  F. 
Butler  in  these  words: 

It  seemed  to  me  so  gross  an  exercise  of  power  that  If  the  Judge  did  not  know 
he  was  exceeding  his  powers  he  ought  to  have  known  it ;  and  in  either  case,  If 
he  did  know,  of  course  he  was  wrong;  and  if  he  did  not  know,  he  ought  to 
have  known,  and  therefore  be  did  not  conduct  himself  well  in  office. 

Pending  the  proceedings,  Judge  Durell  resigned,  and  for  this 
reason  only  the  matter  was  discontinued. 

But.  without  stopping  to  multiply  precedents  further,  we  next  call 
attention  to  the  long  list  of  eminent  authorities  and  commentators 
on  the  Constitution  who  uphold  the  construction  for  which  we  con- 
tend— Story,  Curtis,  Cooley,  Tucker,  Watson,  Foster — all  these  and 
many  more  have  been  cited  in  the  course  of  this  discussion.  Speak- 
ing as  a  lawyer,  it  must  be  said  that  the  weight  of  authority  in  our 
favor  is  overwhelming. 

Last  of  all  we  resort  to  the  highest  of  all  canons  for  the  construc- 
tion of  constitutions  and  statutes  alike,  viz,  "The  reason  of  the 
thing."  It  is  true  that  the  framers  of  the  Constitution  intended  to 
create  an  independent  judiciary,  but  they  never  contemplated  a  judi- 
ciary which  should  be  totally  irresponsible.    Regarding  public  office 
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as  a  public  trust,  they  found  it  necessary  to  lodge  somewhere  the 

fower  to  determine  whether  that  trust  had  or  had  not  been  abused, 
n  the  appointment  of  judges  they  required  that  the  judgment  of 
the  President  with  reference  to  indiyidual  fitness  should  be  con- 
curred in  by  the  Senate,  and  quite  naturally  they  gave  to  the  body 
which  had  approved  the  appointment  the  power  to  withdraw  that 
approval  and  dismiss  the  officer  when  he  had  shown  himself  faith- 
less to  his  trust.  In  requiring  first  of  all  a  majority  of  the  House 
of  Representatives  in  order  to  prefer  articles  of  impeachment  and 
then  two-thirds  of  the  Members  of  the  Senate  present  to  convict 
they  hedged  the  power  about  with  all  the  safeguards  necessary  to 
protect  the  upright  official  and  yet  leave  it  sufficient  play  to  preserve 
the  public  welfare.  Experience  has  shown  how  more  than  adequate 
the  machinery  so  provided  has  been  to  prevent  hasty  or  intemperate 
action.  Indeed,  it  would  seem  that  if  the  fathers  erred  it  was  in 
making  too  slow  and  difficult  the  process  of  removing  the  unfaithful 
and  unfit.  I  hope — indeed,  I  believe — that  this  high  court  will  never 
sanction  any  construction  of  the  Constitution  which  will  render  it 
practically  impotent  for  the  purposes  of  its  creation. 

But  in  the  brief  filed  by  counsel  for  the  resi)ondent  it  is  suggested 
that  if  an  impeachable  offense  need  not  be  criminal  in  fact  it  must 
still  be  criminal  in  its  nature. .  It  will  at  once  be  clear  tliat  this  is  a 
definition  which  does  not  define,  and  that  the  phrase  ''  criminal  in  its 
nature"  has  no  more  certainty  to  commend  it  than  has  "good  be- 
havior." Hecognizing  this  to  be  true,  counsel  go  on  to  say,  in  the  at- 
tempt to  define  their  own  language,  that — 

For  the  same  reason,  even  if  tbe  misdemeanors  for  which  impeachment  wiU  Ue 
are  not  necessarily  indictable  offenses,  yet  they  must  be  of  such  a  character  as 
might  properly  be  made  criminal. 

We  are  not  called  on  to  agree  with  their  position  as  so  stated,  but 
have  no  great  cause  to  fear  it. 

We  understand  a  crime  or  misdemeanor  to  be,  in  the  language  of 
Blackstone : 

An  act  committed  or  omitted  in  violation  of  a  public  law  either  forbidding  or 
commanding  it 

If  the  phrase  "  criminal  in  nature  "  means  those  things  which  might 
be  made  crimes  by  legislative  prohibition,  every  act  here  charged 
against  this  respondent  comes  within  the  description.  Certainly 
Congress  could  by  express  criminal  statute  forbid  a  Federal  judge 
to  accept  gifts  of  money  from  members  of  his  bar,  to  communicate 
in  private  either  orally  or  by  letter  with  counsel  in  reference  to  cases 

E ending  for  decision,  to  request  financial  favors  from  parties  litigant 
efore  him.  and  as  to  the  Commerce  Court  might  well  forbid  the 
members  or  that  court  to  engage  in  the  business  of  hunting  bargains 
from  railroad  companies  engaged  in  interstate  commerce.  And  cer- 
tainly if  such  things  are  not  already  misdemeanors  or  misconduct  or 
misbehavior,  a  statute  to  forbid  them  can  not  come  too  soon. 
So  much  for  the  law  of  the  case.  What  of  the  facts  ? 
The  articles  of  impeachment  call  attention  to  eleven  distinct  acts 
of  misconduct  and  misbehavior  on  the  part  of  the  respondent,  and 
close  with  the  thirteenth  article  drawing  the  necessary  inference  from 
the  specific  acts  alleged.  In  point  of  time  they  may  be  divided  be- 
tween the  service  of  Jud^e  Archbald  as  a  district  judge  and  his 
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service  as  circuit  judge  and  judge  of  the  Commerce  Court.  Five  of 
them  occurred  during  his  district  judgeship,  to  wit :  The  appointment 
of  Jury  Commissioner  Woodward,  the  Kissinger  note  and  the  Hon- 
duras gold-mining  transaction,  the  John  Henry  Jones  note  and  the 
Venezuelan  land  speculation,  the  Cannon  trip  and  the  purse  from  the 
members  of  his  bar.  Those  during  his  citcuit  judgeship  are  the 
Katydid  deal,  the  Marian  Coal  Co.  settlement,  the  deal  jf or  the  dump 
known  as  Packer  No.  3,  the  transaction  with  Frederick  Warnke,  the 
James  R*  Dainty-Everhart  matter,  and  the  correspondence  with 
Helm  Bruce. 

For  want  of  time,  I  pass  by  those  things  which  occurred  during  his 
district  judgeship  ana  classify  again  the  six  occurrences  charged 
against  him  as  circuit  judge.  Five  of  these  have  to  do  with  trans- 
actions between  himself  and  officers  of  railroads  or  their  subsidiaries, 
and  one  with  the  correspondence  between  himself  and  counsel  for  a 
railroad  company  with  reference  to  a  pending  cause.  I  shall  not 
undertake  to  repeat  what  has  been  said  as  to  the  details  of  these  trans- 
actionSj  nor  do  I  conceive  it  to  be  necessary  to  this  case  to  decide  the 
minor  issues  of  fact  which  are  raised  as  to  each  of  them,  such,  for 
instance,  as  the  actual  value  of  the  Katydid  culm  dump,  which 
consumed  so  much  of  the  time  of  this  trial. 

The  undisputed  or  admitted  facts  are  all-sufficient,  and  when  we 
come  to  look  to  these  five  transactions  with  these  five  different  rail- 
road companies  they  present  certain  points  of  similarity  too  striking 
to  escape  comment.  These  points  of  curious  resemblance  touch  the 
very  core  of  this  whole  case.  Take  the  Katydid,  Marian,  Packer  No. 
3,  Warnke,  and  the  Dainty-Everhart  transactions  and  observe,  first, 
that  Robert  W.  Archbald  was  commissioned  circuit  judge  of  the 
United  States  and  assigned  to  the  Commerce  Court  on  the  31st  day 
of  January,  1911,  and  that  each  one  of  these  fi\e  transactions  origi- 
nated within  a  year  then  following  and,  so  far  as  the  evidence  shows, 
were  the  first  of  their  kind  in  which  Judge  Archbald  had  ever  been 
engaged.  Observe,  second,  that  not  a  single  one  of  them,  whether 
engaged  in  ostensibly  ior  his  profit  or  not,  involved  the  expenditure 
on  his  part  of  a  single  dollar  or  the  investment  of  a  single  penny. 
His  sole  contribution  in  each  instance  was  his  api>roach  to  the  officers 
of  the  various  companies  or  the  hearing  he  obtained  from  them  for 
others.  Observe,  third,  that  in  each  instance  the  proposition  did  not 
originate  with  himself,  but  that  he  was  approacned  by  some  third 
person,  who  requested  him  to  take  up  the  matter  with  the  railroad 
company.  Thus  Edward  J.  Williams  goes  to  him  about  the  Katydid 
culm  dump  and  induces  him  to  approach  Capt.  May,  Brownell,  and 
Richardson,  officers  of  the  Erie  Railroad  Co.,  or  its  subsidiary,  the 
Hillside  Coal  &  Iron  Co.;  George  M.  Watson  or  some  other  person 
interests  him  in  the  settlement  of  the  Marian  Coal  Co.  and  the  sale  of 
its  assets  to  the  Delaware,  Lackawanna  &  Western  Railroad  Co.,  and 
thereupon  Judge  Archbald  pursues  beyond  the  point  of  importunity 
Loomis  and  Phillips  and,  through  them,  Rine  and  Truesdale. 

John  Henry  Jones,  himself  a  man  without  financial  responsibility, 
fixes  his  desires  on  the  dump  known  as  Packer  No.  3,  and  at  his  sug- 
gestion Judge  Archbald  assumes  the  duty,  again  performed  with 
vigor,  of  obtaining  a  lease  on  it  from  the  (jirard  estate  and  inducing 
the  consent  thereto  of  the  Lehigh  Valley  Coal  Co.,  a  subsidiary  of  the 
Lehigh  Valley  Railroad  Co.,  his  only  connection  with  the  proposi- 
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tioiij  in  the  language  of  the  testimony,  being  for  the  purpose  of  ob- 
taining a  lease  from  the  Lehigh  Valley  Coal  Co.,  of  seeing  the  Girard 
estate  and  Mr.  Warriner.  Frederick  Wamke,  having  failed  in  per- 
son and  by  counsel  to  bend  George  F.  Baer,  president  of  the  Phila- 
delphia &  Reading  Railroad  Co.  and  the  Philadelphia  &  Reading 
Coal  Co.,  and  W.  J.  Richards,  general  manager  of  the  latter  com- 

Eany,  to  his  will,  induces  Judge  Archbald  to  approach  Richards  in 
is  behalf,  and  afterwards  pays  to  Judge  Archbald  $500  upon  his 
purchase  of  certain  property,  the  title  to  which  seemed  open  to  at- 
tack on  the  part  of  the  Pennsylvania  Coal  Co.,  a  subsidiary  of  the 
Erie  Railroad  Co. ;  and,  lastly,  Edward  J.  Williams  once  more  brings 
James  R.  Dainty  and  Judge  Archbald  together  and  to  Judge  Arch- 
ibald is  once  more  assigned  the  duty  of  procuring,  if  possible,  from 
the  Lehigh  Valley  Coal  Co.  or  S.  D.  Warriner,  its  vice  president  and 
general  manager,  a  lease  on  a  tract  of  land  owned  by  that  company 
and  known  as  the  Morris  &  Essex  tract.  And  again,  and  in  the 
fourth  place,  it  will  be  noticed  that  in  each  one  of  these  transactions 
Judge  Archbald  called  upon  these  railroad  companies 'to  do  some- 
thing which  prior  to  his  intervention  they  had  expressly  refused  or 
which  was  contrary  to  their  fixed  course  of  action  and  which  there- 
fore required  something  more  than  normal  effort. 

Thus  we  learn  that  May  and  Richardson  had  either  refused  out- 
right or  were  indisposed  to  sell  the  Katydid  dump  until  the  respondent 
went  to  Richardson,  by  way  of  Brownell.  The  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  had  not  only  rejected  the  claim  of 
the  Marian  Coal  Co.  for  damages  but  was  stoutly  contesting  it  in 
the  courts  when  the  respondent  joined  Watson  in  the  effort  to  force 
a  settlement.  The  Lehigh  Valley  Coal  Co.  had  definitely  refused  to 
lease  to  Madeira,  Hill  &  Co.  the  banks  known  as  Packer  No.  2,  No.  3, 
and  No.  4  some  time  before  the  respondent  asked  it  to  assent  to  his 
acquiring  Packer  No.  3;  and  its  general  manager,  Mr.  Warriner, 
states  that  he  had  never  known  his  company  to  sublease  any  land 
leased  from  the  Girard  estate  except  in  this  one  instance  to  Judge 
Archbald.  Richards  and  Baer  had  utterly  rejected  Wamke's  request 
for  the  Lincoln  culm  dump,  and  only  after  other  men  had  tried  to 
help  him  and  failed  did  Wamke  urge  Judge  Archbald  on  them  as  his 
"last  shot."  And,  finally,  when  the  respondent  once  more  ap- 
proached Warriner  to  get  from  the  Lehigh  Valley  Coal  Co.  the  lease 
on  the  Morris  &  Essex  tract  for  James  K  Dainty,  he  was  promptly 
told — what  undoubtedly  he  already  knew — ^that  it  was  not  the  policy 
of  that  company  to  lease  or  sell  its  coal  lands. 

In  considering  this  chain  of  facts  it  must  not  for  a  moment  be 
forgotten  that  Judge  Archbald  was  a  member  of  the  Commerce 
Court,  and  that  the  duties  of  that  court  are  peculiar  in  that  its  busi- 
ness is  restricted  to  a  certain  class  of  litigants,  and  that  in  that  court 
is  concentrated  all  the  litigation  of  all  the  railroads  of  the  United 
States  engaged  in  interstate  commerce  having  to  do  with  the  rates 
and  facilities  afforded  by  them  to  their  shippers. 

I  do  not  mean  to  impugn  the  personal  mtegrity  of  the  officers  of 
the  railroads  of  this  country  whether  their  names  be  mentioned  in 
this  proceeding  or  not,  but  I  only  state  what  every  man  knows  to 
be  true  when  I  say  that  from  the  moment  when  Judge  Archbald 
went  upon  the  Commerce  Court  there  was  not  a  door  closed  against 
him  in  the  office  of  any  railroad  in  these  United  States,  and  not  a 
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reasonable  request  which  he  might  make  the  refusal  of  which  would 
not  have  been  a  source  of  embarrassment  to  the  railroad  officer  to 
whom  it  was  addressed.  He  knew  this  fact  if  gifted  with  ordinary 
common  sense.  Beyond  question  Edward  J.  WiUiams  knew  it ;  John 
Henrjr  Jones  knew  it ;  Frederick  Warnke  knew  it ;  James  K.  Dainty 
knew  it ;  and  George  M.  Watson  knew  it.  Can  any  man  listen  to  this 
testimony  without  believing  that  there  was  a  deliberate  intent  and 
purpose  to  utilize  this  situation? 

In  so  far  as  the  correspondence  with  Mr.  Bruce  is  concerned,  the 
respondent  alleges  that  it  was  no  more  than  an  effort  on  his  part 
to  secure  further  light  in  a  case  about  to  be  decided.  No  one  will 
contend  that  a  court  may  not  utilize  to  the  utmost  the  aid  of  coimsel 
in  solving  his  judicial  doubts  and  difficulties,  and  that  until  final 
decision  is  rendered  it  is  his  right,  and  indeed  his  duty,  to  exhaust 
all  the  help  which  they  can  give  him.  The  unfortunate  part,  how- 
ever, of  this  correspondence  is  that  no  information  of  its  progress  or 
its  contents  was  ever  communicated  to  opposing  counsel,  and,  more 
remarkable  still,  not  even  communicated  to  his  brother  members  of 
the  court.  So  far  as  I  know  it  has  been  regarded  from  time  imme- 
morial as  a  gross  indecency  on  the  part  oi  any  court  to  solicit  or 
accept  suggestions,  discussion,  or  argument  from  one  party  to  a 
litigation  in  the  absence  or  without  the  knowledge  of  the  other. 
Every  code  of  judicial  ethics  ever  written  has  forbidden  it;  and  if 
it  did  not,  the  common  conscience  of  mankind  would  protest  against 
it.  No  subtler  poison  can  corrupt  the  streams  of  justice  than  that 
of  private  access  to  the  judge. 

Mr.  President,  all  that  was  good  in  the  feudal  nobility  was 
summed  up  in  tne  two  words  of  their  deathless  motto,  "  noblesse 
oblige."  They  recognized  that  rank  and  station  have  dieir  duties 
and  obligations  no  less  than  their  privileges.  If  this  be  true  of 
those  whose  elevation  springs  from  the  mere  accident  of  birth,  how 
much  more  so  of  those  whose  title  to  office  depends  upon  the  esteem 
of  their  fellow  citizens?  How  dare  they  for  one  moment  forget  that 
with  them  always  and  everywhere  "  noblesse  oblige."  No  man  can 
justly  be  considered  fit  for  public  office  of  whatever  rank  or  kind 
who  does  not  realize  the  double  duty  resting  upon  him — first,  to  ad- 
minister his  trust  with  unflinching  honesty,  and,  second,  and  hardly^ 
less  important,  to  so  conduct  himself  that  public  confidence  in  his 
honesty  shall  remain  unshaken.  This  confidence  of  the  people  in 
the  integrity  of  their  officers  is  the  foimdation  stone,  the  prop,  the 
support  of  all  free  government;  without  it  constitutions  ana  statutes 
are  empty  forms;  executives,  legislators,  and  judges  the  creatures  of 
an  ephemeral  day.  In  forms  of  government  only  that  which  is  best 
administered  in  fact  and  in  appearance  is  best.  A  public  man,  it  is 
true,  may  be  as  chaste  as  ice  and  as  pure  as  snow  and  not  escape  sus- 
picion. Try  as  he  may,  he  can  not  always  avoid  the  ready  tongue  of 
slander,  but  what  he  can  do,  ought  to  do,  and  must  do,  is  to  avoid 
putting  himself  in  any  position  to  which  suspicion  can  rightfully 
or  reasonably  or  naturally  attadi.  More  can  not  be  expected  of 
him.  but  nothing  less  should  be  permitted. 

It  it  be  possible  to  discriminate  in  such  matters,  does  it  not  seem 
that  these  obligations  rest  with  peculiar  force  upon  the  judge?  His 
life  is  to  be  spent  as  a  peacemaker  in  adjusting  the  quarrels  and  diffi- 
culties of  his  fellows,  and  in  vindicating  the  right  of  society  to  peace 
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and  order.  The  appointing  power  or  the  electorate,  as  the  case  maj 
be,  his  solemn  oath,  the  State,  society  itself,  all  stand  sponsor  for  his 
absolute  honesty  and  strict  impartiality.  To  preserve  these  virtues* 
therefore,  both  in  essence  and  in  seeming,  should  be  his  first  and 
most  especial  care.  He  must  realize  that  he  has  entered  upon  a 
career  monastic  in  its  requirements,  not  only  of  labor  but  of  ab- 
stinence and  self-denial  as  well.  Many  things  which  he  mav  have 
been  accustomed  to  do,  many  things  which  in  other  men  may  Be  per- 
mitted or  approved,  or,  if  not  approved^  forgiven,  are  cut  off  for  nim 
from  the  moment  when  he  dons  his  official  robe,  and  many  avenues  of 
life  are  closed  to  him  forever.  The  pursuit  of  fortune,  the  chase  for 
wealth,  he  must  put  behind  him ;  and  though  he  need  not  strip  him- 
fself  of  all  his  worldly  goods  nor  cease  to  give  a  decent  degree  of  care 
and  thought  to  the  preservation  of  such  property  as  he  may  own,  he 
must  recognize  that  his  period  of  accumulation,  his  active  participa- 
tion in  commercial  pursuits,  is  over  for  the  time.  He  has  undertaKen 
to  content  himself  for  this  loss  with  the  honors  and  emoluments 
springing  from  his  position  and  the  opportunities  for  service  that  it 
brings.  His  ideal  must  be  that  expressed  by  John  Randolph,  who 
said,  in  speaking  of  the  great  chancellor  of  Virginia,  George  Wythe, 
that— 

He  was  in  the  world,  yet  not  of  the  world,  but  wjis  the  mere  incariiiition  of 
Justice. 

Who  is  there  that  will  declare  this  rule  too  rigid  or  this  ideal  too 
high?  If  any  such  there  be,  at  least  even  he  must  admit  that  the 
iuage  should  scrupulously  abstain  from  bargaining  with  litigants 
before  him,  or  from  using  the  prestige  of  his  lofty  station  as  a  means 
of  procuring  financial  favors.  If  this  were  not  so,  think  how  many 
subtle  byways  of  approach  and  influence  would  be  opened;  how 
quickly  and  surely  litigants  would  trace  the  outcome  of  their  causes 
to  something  other  than  a  fair  application  of  the  maxims  of  the  law ; 
how  easily  a  gift  might  be  concealed  under  the  guise  of  a  trade  op- 
portunity; and  how  restless  would  be  the  suitor  when  compelled  to 
submit  his  cause  for  adjudication  to  the  favored  friend  or  business 
ally  of  his  adversary.  Indeed,  since  judges  at  their  best  are  merely 
human,  how  far  might  the  poise  and  balance  of  their  judgment  be 
thus  disturbed  by  a  bias  and  a  prepossession  not  confessed  even  to  them- 
selves ?  The  mere  suggestion  of  these  things  is  enough.  If  emphasis 
were  needed,  we  might  content  ourselves  with  recalling  the  famous, 
but  universally  condemned,  defense  of  Lord  Bacon,  who  admitted 
the  receipt  of  ^fts  from  suitors,  but  denied  that  his  judgment  had 
been  adversely  influenced  thereby. 

Measured  by  these  standards  the  conduct  of  this  respondent  is 
indefensible  indeed.  There  is  little  need  to  emphasize  the  situation  by 
analogies;  but  if  a  member  of  the  Interstate  Commerce  Commission 
were  found  to  be  engaged  in  trafficking  with  railroad  companies  for 
their  properties ;  if  a  member  of  the  new  Court  of  Customs  Appeals 
were  found  either  in  person  or  by  his  runners  to  be  hunting  bargains 
from  importers  on  the  New  York  docks,  there  would  be  none  to 
defend  him.  All  men  will  unite  in  regretting  the  necessity  for  action 
in  the  case  at  bar;  but  the  duty  of  the  Senate,  we  submit,  is  perfectly 
clear. 

Mr.  Simpson.  Mr.  President 

Mr.  Jones.  I  suggest  the  absence  of  a  quorum. 
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The  Prksident  pro  tempore.  The  Senator  from  Washington  sug- 
gests the  absence  of  a  quorum.    The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Present:  Ashurst,  Bacon.  Bankhead,  Bourne,  Bradley,  Brandegee, 
Bristow,  Brown,  Bryan,  Burnham,  Burton,  Chamberlain,  Clapp, 
Clark  of  Wyoming,  Crane,  CuUom,  Cummins,  Curtis,  Dillingham. 
Dixon,  du  Pont,  Fletcher,  Foster,  Gallinger,  Gronna,  Johnson  or 
Maine,  Jones,  Kenyon,  Kern,  Lippitt,  Lodge,  McLean,  Mai-tine  of 
New  Jersey,  Oliver,  Page,  Paynter,  Penrose,  Perkins,  Perky, 
Pomerene,  Richardson,  Root,  Shively,  Simmons,  Smith  of  Arizona, 
Smith  of  Georgia,  Smith  of  Maryland,  Smoot,  Stephenson,  Stone, 
Sutherland,  Thornton,  Tillman,  Townsend — 54. 

The  President  pro  tempore.  On  a  call  of  the  roll  of  the  Senate 
64  Senators  have  responded  to  their  name.s.  A  quorum  of  the  Senate 
is  present. 

Mr.  Nelson.  Mr.  President,  I  desire  to  have  my  name  recorded. 

The  President  pro  tempore.  The  Senator's  name  can  not  now  be 
recorded,  but  the  fact  that  he  has  addressed  the  Chair  shows  that  he 
is  present. 
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Mr.  Simpson.  Mr.  President,  in  the  early  days  of  this  trial,  day 
by  day  one  or  more  Senators  appeared  and  took  the  oath  of  office 
for  Senators  who  were  to  sit  upon  impeachment  trials.  That  oath 
states  that  each  Senator  shall  "in  all  things  appertaining"  to  this 
trial  "  do  impartial  justice  according  to  the  Constitution  and  laws." 
I  take  it  that  those  words  "  in  all  things  "  necessarily  mean  Ihat  the 
respondent  shall  be  fairly  advised  of  what  the  charges  are  against 
him ;  that  the  evidence  shall  be  limited  to  those  charges ;  and  that 
the  judgment  which  is  passed  upon  those  charges  when  that  time 
comes  shall  be  passed  upon  them,  each  charge  by  itself,  according  to 
the  evidence  which  relates  to  that  charge,  and  to  that  charge  alone. 
If  it  does  not  mean  that,  it  is  a  little  difficult  to  understand  what  it 
does  mean. 

Upon  most  of  these  points  counsel  for  the  respondent  and  the 
managers  agree.  We  disagree  slightly  as  to  whether  the  first  of  the 
things  I  have  suggested  has  been  thorou^ly  met  hj  articles  6  and 
13,  but  inasmuch  as  those  two  articles  are  m  the  keepmg  of  my  senior 
colleague  [Mr.  Worthington]  I  shall  not  dwell  upon  that  point 

There  is,  however,  in  that  oath  one  other  thing  that  I  want  to 
dwell  upon,  because  it  is  really  at  the  root  of  tne  whole  of  the 
charges,  and  that  is,  that  to  this  respondent  "  impartial  justice  "  is  to 
be  done  "  according  to  the  Constitution  and  laws."  What  laws  are 
there  referred  to?  Necessarily,  I  take  it^  it  must  be  the  laws  of  the 
United  States,  yet  I  do  not  recall  having  heard  during  the  four 
arguments  of  yesterday  and  to-day  any  particular  reference  to  the 
laws  of  the  United  States. 

It  was  suggested  by  several  of  the  managers  yesterday  that  a  vio- 
lation of  section  132  of  the  Judicial  Code  might  have  been  charged  in 
some  of  these  articles,  but  it  was  admitted  in  the  same  breath  that 
there  was  no  charge  under  that  section,  which  relates  only  to  bribery; 
and  it  is,  of  course,  admitted  that  you  can  not  convict  this  respondent 
on  a  charge  of  bribery  when  he  is  not  charged  with  bribery. 
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Ifc  is  evident  that  the  managers  felt  the  difficulty  of  their  position 
in  that  regard,  for  when  Mr.  Manager  Sterling  made  his  argument 
yesterday,  in  order  to  avoid  just  that  difficulty  he  used  this  language, 
which  I  prefer  to  read  so  that  there  may  be  no  mistaking  his  exact 
meaning — I  am  reading  from  page  1345 : 

And  so,  Mr.  President,  I  say,  tliat  outside  of  the  language  of  the  Constitution 
whicli  I  quoted  there  is  no  law  which  binds  the  Senate  in  this  case  to-day  except 
that  law  which  is  prescribed  by  tlieir  own  conscience,  and  on  that,  and  on  that 
alone,  must  depend  the  result  of  this  trial.  Each  Senator  must  fix  his  own 
standard;  and  the  result  of  this  trial  depends  uix)n  whether  or  not  tli«?se 
offenses  we  have  charged  against  Judge  Archbald  come  within  the  law  laid 
down  by  the  conscience  of  each  Senator  for  himself. 

Sirs,  if  that  be  so,  I  want  to  know  what  has  become  of  the  Consti- 
tution in  this  case?  Of  what  use  was  it  to  write  into  the  Constitution 
that  a  man  shall  be  impeached  only  for  "  treason,  bribery,  or  other  high 
crimes  and  misdemeanors  "  if  there  is  no  law  to  govern  you,  and  if 
you  may,  out  of  your  own  consciences,  evolve  the  thought  that  you 
will  dismiss  this  respondent  from  the  public  service  simply  because 
you  wish  to  get  rid  of  him.  You  need  no  proof  of  "  treason,  bribery, 
or  other  high  crimes  and  misdemeanors  "  to  discharge  him  if  that  is 
the  position  you  are  to  take  in  this  case,  for  those  words,  under  such 
circumstances,  are  unnecessary  and  meaningless. 

I  submit  that  that  is  not  and  can  not  be  the  true  legal  position.  It 
must  be  precisely  the  reverse  of  that.  You  must  find  somewhere, 
whether  it  is  under  the  "  good  behavior  "  clause  of  the  Constitution, 
or  whether  it  is  under  the  article  relating  to  impeachments  themselves, 
that  upon  which  you  can  lay  your  finger  and  say  that  this  respondent 
has  violated  that  thing,  or  you  must  under  your  oaths  of  omce  say 
that  he  shall  go  free. 

Nay,  there  is  more  than  that  in  this.  Judge  Curtis,  one  of  the 
ablest  lawyers  this  country  has  ever  known,  met  just  that  claim  in  the 
trial  of  the  President.  In  those  days  of  excitement  one  wonders  not 
that  such  a  position  was  maintained.  I  do  wonder  that  at  this  day, 
in  the  quiet  of  this  Senate  Chamber,  when  men  are  supposed  to  be 
viewing  this  matter  in  a  judicial  capacity,  when  there  is  no  political 
excitement  to  distract  them  from  the  performance  of  their  duty,  that 
such  a  position  should  be  taki  n.  But  when  it  came  before  the  Senate 
in  the  trial  of  Andrew  Johnson,  this  is  what  Judge  Curtis  said — I 
may  be  pardoned  for  reading  it,  as  probably  no  man  could  better  say 
it  than  he : 

But  the  argument  does  not  rest  mainly.  I  think,  upon  the  provisions  of  the 
Constitution  concerning  impeav^hment.  It  is,  at  any  rate,  vastly  strengthened 
by  the  direct  prohibitions  of  thi*  Constitution.  "  Congress  shall  pass  no  bill  of 
attainder  or  ex  post  facto  law."  According  to  that  prohibition  of  the  Constitu- 
tion, if  every  Member  of  this  body,  sitting  in  its  legislative  capacity,  and  every 
Member  of  the  other  body,  sitting  in  its  legislative  capacity,  should  unite  in 
passing  a  law  to  punish  an  act  after  the  act  was  done,  that  law  would  be  a 
mere  nullity.  Yet  what  is  claimed  by  the  honorable  managers  in  behalf  of 
Members  of  that  body?  As  a  Congress  you  can  not  create  a  law  to  punish 
these  acts  if  no  law  existed  at  the  time  they  were  done;  but  sitting  here  as 
judges,  not  only  after  the  fact,  but  while  the  case  is  on  trial,  you  may  Indi- 
vidually, each  one  of  you,  create  a  law  by  himself  to  govern  the  case. 

That  is  his  quotation  of  what  was  claimed  in  the  Johnson  case, 
just  as  Mr.  Manager  Sterling  claims  it  here. 
Then  Judge  Curtis  goes  on: 

According  to  this  assumption  the  same  Constitution  which  has  made  it  a  bill 
of  rights  of  the  American  citizen,  not  only  as  against  Congress  but  as  against 
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the  legislature  of  every  State  in  the  Union,  that  no  ex  post  facto  law  shall  be 
passed — this  same  Constitution  has  erected  you  into  a  body  and  empowered 
every  one  of  you  to  say,  Aut  inveniam  aut  faclam  viam — If  I  can  not  find  a 
law  I  will  make  one.  Nay,  it  has  clothed  every  one  of  you  with  imperial 
power ;  it  has  enabled  you  to  say,  Sic  volo  sic  jubeo  stat  pro  ratlone  voluntas — 
I  am  a  law  unto  myself,  by  which  I  shall  govern  this  cf^se. 

And  that  is  the  position  which  Mr.  Manager  Sterling,  speaking 
for  the  managers,  asks  you  to  take  here.  He  asks  you  not  to  look 
to  the  law  of  the  land  for  that  which  shall  govern  the  rights  of  the 
parties  here;  but  he  asks  you,  out  of  vour  own  conscience,  whether 
your  conscience  agrees  with  mine  or  Kis  or  anybody's,  to  evolve  a 
law  which  shall  apply  to  this  case  and  which  when  this  case  is  over 
shall  cease  ever  thereafter  to  be  the  law.  And  that  is  said  to  men 
who  are  here  trying  a  case  according  to  law.  In  sooth,  I  would 
rather  quote  as  the  true  guide  for  your  deliberations  what  Mr.  Man- 
ager Buchanan,  afterwards  President  Buchanan,  said  on  the  trial 
o?  Judge  Peck,  when  he  said — 

I  freely  admit  that  we  are  bound  to  prove  that  the  respondent  has  violated 
some  known  law  of  the  land. 

That  is  the  claim  which  the  respondent's  counsel  make  here,  as 
antagonistic  to  the  lawless  claim  of  the  managers  as  above  quoted. 

Turning  now  to  the  Constitution — and  I  am  not  going  to  go  at  great 
length  into  this,  because  my  senior  colleague  is  the  one  who  prepared 
the  brief  upon  this  particular  point  and  who  is  entitled  to  all  the 
honor  and  credit  for  it,  and  wiU  deal  with  it  himself  when  his  turn 
comes,  and  hence  I  shall  only  deal  with  it  partially — ^but  turning  to 
it  for  the  purpose  of  partially  dealing  with  it,  let  us  see  where  we 
land  ourselves  when  the  Constitution  is  taken  into  consideration. 
It  needs  no  panegyric  here.  The  managers  might  have  saved  them- 
selves the  trouble  of  praising  it  up  to  the  seventh  heaven.  But  in 
this,  as  in  everything  else,  the  Constitution  is  only  a  frame  of  govern- 
ment. It  remains  for  the  Congress  to  vivify  many  of  its  provisions. 
It  remains  for  Congress  to  write  on  the  statute  books  what  shall  con- 
stitute "  high  crimes  and  misdemeanors,"  and  there  are  already  in  the 
Revised  Statutes  many  provisions  upon  that  point. 

One  of  them,  you  may  remember,  came  up  m  the  Andrew  Johnson 
impeachment.    Another  one  I  will  refer  to  m  a  little  while. 

But  it  is  said  that  in  this  case  you  do  not  need  any  statute;  you 
have  the  provision  of  the  Constitution  which  says  that  judges  shall 
hold  their  offices  during  good  behavior.  Now,  I  want  to  know  what 
good  behavior  means.    Tnis  is  the  provision : 

The  judges,  both  uf  the  Supreme  and  Inferior  courts,  shall  hold  their  offices 
during  good  behavior,  aud  shall,  at  stated  times,  receive  for  their  services  a 
compensiition  which  shall  not  be  diminished  during  their  continuance  in  office. 

If  you  take  that  whole  clause  and  consider  it,  either  historically  or 
grammatically,  you  will  find  that  the  words  "  good  behavior  "  relate 
to  good  behavior  in  office.  The  compensation  which  is  to  be  paid  is 
for  service  in  the  office.  The  good  behavior  which  is  the  tenure  is 
to  be  good  behavior  in  the  office.  But,  say  the  managers,  it  is  not 
good  behavior  in  office  which  is  the  test  at  all,  and  you  may  impeach 
and  remove  a  man  even  though  he  has  behaved  perfectly  well  in  his 
office.  Personally  I  agree  with  that ;  I  am  not  challenging  that  posi- 
tion, but  it  answers  their  proposition  now  being  considered  that  good 
behavior  in  office  is  the  tenure  by  which  the  respondent  holds,  and 
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for  a  breach  of  that  he  may  be  removed  from  office  without  consider- 
ing the  impeachment  clause  of  the  Constitution. 

1  do  not  think  that  the  good-behavior  clause  has  anything  what- 
ever to  do  with  the  impeacnment.  Everybody  knows  how  the  good- 
behavior  clause  came  mto  being.  In  the  ancient  days  the  judges, 
like  all  other  civil  officers,  held  their  positions  at  the  pleasure  of  the 
King.  Then  the  barons  wrested  from  the  King  his  power  of  dis- 
missal and  required  that  there  should  be  a  good-benavior  tenure 
rather  than  a  tenure  at  the  pleasure  of  the  King,  subject  at  that  time 
only  to  the  power  of  impeachment.  And  then,  a  little  later — I  think 
it  was  in  1701,  after  the  Revolution — ^there  was  added  the  removal 
power;  so  that,  upon  address,  judges  might  be  removed  the  same  as 
upon  impeachment. 

Mr.  WoRTHiNGTON.  Without  a  trial. 

Mr.  Simpson.  Without  a  trial.  Those  are  the  circumstances  under 
which  the  good-behavior  tenure  came  into  existence- 

But  what  does  "good  behavior"  mean  if  you  are  going  to  take 
that  alone  into  consideration  ?  A  man  ill  behaves  if  he  speaks  unduly 
cross  to  his  wife  and  children.  May  he  be  removed  from  office  be- 
cause of  that?  If  he  is  the  happv  owner  of  an  automobile  he  may 
violate  the  speed  laws  and  be  haled  before  some  magistrate  and  fined. 
Is  he  to  be  removed  from  office  because  of  that?  No  one  would 
answer  "yes"  to  either  of  those  questions,  and  hence  you  must  get 
down  to  something  definite,  something  upon  which  you  can  lay  your 
finger  and  say,  "  There  is  the  definite  thing  which  this  man  should 
have  known,  and  as  he  should  have  known  it  and  has  chosen  to  vio- 
late it  he  must  pay  the  penalty  of  his  violation."  That  definite  thing 
can  be  ascertainea  only  by  reference  to  the  clause  which  says  that  he 
may  be  impeached  for  "treason,  bribery,  or  other  high  crimes  and 
misdemeanors."  In  the  ordinary  sense  of  the  term  one  can  under- 
stand how  a  man  can  be  of  perfectly  good  behavior  in  everything  else 
and  still  be  guilty  of  treason,  but  does  anybodv  doubt  but  that  he 
could  be  removed  from  office  if  he  was  guilty  of  treason  ?  In  truth, 
you  have  to  go  back  from  the  good-behavior  clause  to  the  impeach- 
ment clause  to  find  out  what  are  the  causes  for  an  impeachment.  It 
is  the  impeachment  clause  which  is  the  controlling  clause  and  not  the 
good-behavior  clause  at  all. 

The  argument  that  grows  out  of  the  claim  that  a  violation  of  the 
good-behavior  clause  is  sufficient  justification  for  an  impeachment  is 
as  clearly  reasoning  in  a  circle  as  ahybody  can  well  imagine.  Con- 
cede that  good  behavior  is  the  tenure,  still  you  can  not  remove  a  man 
from  office,  under  the  Constitution,  unless  he  is  guilty  of  "treason, 
bribery,  or  other  high  crimes  and  misdemeanors,"  and  hence  the 
determinative  factor  as  to  whether  or  not  a  judge  was  of  good  beha- 
vior is  whether  or  not  he  was  guilty  of  "treason,  bribery,  or  other 
high  crimes  and  misdemeanors.  And  you  may  go  round  in  a  circle 
and  get  nowhere  except  where  you  started. 

Now,  one  thing  must  certainly  be  evident  in  this  matter.  It  was 
claimed  by  the  managers  yesterday,  and  partially  by  Mr.  Manager 
Rowland  to-day,  that  the  words  *^  high  crimes  and  misdemeanors  " 
as  used  in  this  provision  of  the  Constitution  were  taken  bodily  out 
of  the  English  practice,  the  English  parliamentary  law,  as  they  said. 
That  is  unquestionably  true.  It  is  not  true  that  m  all  the  impeach- 
ments in  England  they  used  the  words  "  high  crimes  and  misde- 
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meanors,"  but  those  words  are  used  in  a  number  of  their  impeach- 
ments. This  being  so,  you  must  either  accept  the  construction  placed 
upon  those  words  in  the  lex  parliamentii,  or  you  must  decline  to 
accept  that  construction.  If  you  decline  to  accept  it,  of  course  that 
branch  of  the  argument  falls  by  the  wayside  at  once.  But  if  you 
accept  it,  then  the  question  arises  which  of  the  English  precedents 
are  you  going  to  accept,  in  vie.w  of  the  fact  that  some  hold  that  an 
impeachable  offense  need  not  be  a  indictable  one,  and  others  hold  a 
precisely  antagonistic  view.  Are  you  going  back  to  the  days  when 
a  man  was  impeached  simply  because  he  happened  to  have  been  put 
in  office  by  those  who  have  themselves  just  been  turned  out?  If 
that  is  the  view  you  are  going  to  accept,  then  perhaps  every  four 
years  in  this  country  there  will  be  a  wholesale  slaughter.  But  if  you 
are  going  to  accept  the  best  precedents  which  appear  upon  the  Eng- 
lish reports,  and  especially  those  down  near  to  the  time  when  the 
Constitution  of  the  United  States  was  adopted,  then,  as  is  shown  in 
the  brief,  and  as  I  have  no  doubt  Mr.  Worthington  will  refer  you  to, 
those  best  precedents  show  that,  except  for  an  indictable  offense,  no 
impeachment  would  lie  under  the  laws  of  England. 

But  what  are  you  going  to  do  if  the  matter  is  to  be  considered 
solely  under  the  language  of  the  Constitution  itself?  The  word 
^'misdemeanors"  in  that  clause  must  be  taken  either  in  the  tech- 
nical sense  or  in  the  proper  sense.  If  that  word  is  taken  in 
the  technical  sense  everybody  knows  that  a  misdemeanor  taken 
technically  is  a  crime  pure  and  simple.  If  it  is  taken  in  the  popular 
sense,  then,  notwithstanding  what  some  text  writers  have  said,  I 
venture  the  assertion  that  if  you  go  out  into  the  cars  or  on  the  streets 
or  in  your  homes  and  ask  the  people  you  meet  what  is  meant  by  the 
words  "  treason,  bribery,  or  other  hiffh  crimes  and  misdemeanors," 
you  will  not  find  one  in  a  thousand  but  will  say  that  every  one  of 
those  words  imports  a  crime.  If  that  is  so,  then  necessarily,  when 
you  come  to  construe  those  words  after  this  trial  is  over,  you  will 
necessarily  have  to  reach  the  conclusion  that  these  charges  must  be 
indictable  or  they  can  not  be  impeachable. 

I  have  infringed  somewhat,  probably,  Mr.  Worthington,  on  your 
copyright,  I  admit,  in  touching  this  question,  but  there  is  one  other 
thing  I  want  to  refer  to  before  I  leave  it.  Mr.  Howland  referred 
yesterday  to  the  impeachment  of  Alexander  Addison,  and  as  he 
thereby  trespassed  upon  my  bailiwick  I  prefer  to  deal  with  that  case 
rather  than  to  leave  Mr.  "W'orthington  to  deal  with  it. 

Mr.  Worthington.  Go  ahead,  sir. 

Mr.  Simpson.  Alexander  Addison  was  impeached.  He  was  im- 
peached shortly  after  Jefferson  became  Presiaent.  I  do  not  need  to 
recall  to  this  assembly  what  the  condition  of  the  public  mind  was 
at  that  time  as  between  the  then  Republicans,  represented  by  Jeffer- 
son, and  the  Federalists,  who  had  gone  out  of  power. 

It  is  true,  as  Mr.  Howland  stated,  that  the  attorney  general  of 
the  State  presented  to  the  supreme  court  a  request  for  leave  to  sub- 
mit to  the  grand  jury  an  information  against  Alexander  Addison. 
It  is  not  accurate  to  state  that  the  supreme  court  said  that  the 
charge  against  him  was  not  an  indictable  offense.  What  the  su- 
preme court  did  saj  to  the  attorney  general  was  this:  Inasmuch 
as  the  affidavit  which  you  have  presented  to  us  does  not  charge 
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either  willfulness  or  malice  against  Judge  Addison,  it  is  insufficient 
to  charge  an  indictable  offense.  If  you  amend  it  by  charging  will- 
fulness and  malice,  then  there  will  be  a  misbehavior  m  office  charged, 
^ind  that  is  indictable. 

But  those  in  power  did  not  choose  to  amend  it.  Having  cwitrol 
of  both  branches  of  the  legislature  of  my  State,  thev  preferred  to 
proceed  by  way  of  impeacmnent,  and  they  impeached  Judge  Addi- 
son, and  he  appeared.  Did  he  say  that  the  charges  against  him 
were  not  indictable?  On  the  contrary,  althouffh  he  tried  his  own 
case  from  beginning  to  end,  he  started  out  and  stoutly  maintained 
throughout  the  proceeding  that  the  charge  was  an  indictable  charge, 
and  the  record  of  the  case  which  Mr.  Manager  Howland  had  shows 
it  most  clearly. 

Instead,  therefore,  of  that  case  being  a  precedent  for  the  position 
that  an  offense  may  be  impeachable  which  is  not  indictable^  it  is 
the  precise  reverse  of  that^  for,  as  stated,  the  respondent  himself 
boldlv  admitted  that  the  offense  with  which  he  was  charged  was  in- 
dictable and  therefore  was  impeachable. 

Let  me  ask  this  upon  conclusion  on  this  point  of  the  case:  Suppose 
that  among  the  various  suggested  amendments  to  the  Constitution  of 
the  United  States  some  one  would  come  along,  in  view  of  the  posi- 
tion taken  in  a  few  places  at  least  in  our  country,  and  ask  for  and 
succeed  in  obtaining  an  amendment  which  would  fix  a  term  of  years 
for  each  judge.  Instead  of  holding  during  good  behavior,  they 
would  hold,  then,  for  10  or  20  or  30  or  any  number  of  years  that 
you  choose.  Does  anybody  pretend — can  anybody  pretend — that 
the  duties  of  the  judge  would  be  altered  in  the  slightest  degree? 
Would  there  not  be  required  of  him  the  same  good  behavior  and 
could  he  not  be  impeached  for  the  same  lack  of  good  behavior  or 
indulgence  in  bad  behavior,  or  whatever  you  choose  to  call  it,  just 
the  same  as  he  can  now,  when  there  is  a  term  of  office  during  good 
behavior  ?  If  that  is  so,  and  certainly  no  one  will  say  that  the  duty 
of  a  judge  would  change  by  reason  of  such  an  amendment  as  that, 
then,  as  heretofore  claimed  in  this  argument,  the  good-behavior 
clause  has  nothing  whatever  to  do  with  the  question  of  impeachment. 

I  pass  from  the  pjoint,  perhaps  having  dwelt  longer  upon  it  than  my 
time  justifies,  and  inquire  what  is  the  law  which,  under  the  oaths  of 
office  of  Senators,  they  are  bound  to  apply  to  a  large  number,  at  least, 
of  the  articles  of  this  impeachment?  I  heard  it  said  yesterday, 
"  Why,  the  facts  are  admitted  in  relation  to  Judge  Archbald."  Yes ; 
a  good  many  of  the  facts  are  admitted;  but  the  question  whether 
the  facts  are  or  are  not  admitted  plays  but  the  slightest  conceivable 
part  in  this  determination  of  this  case.  Is  there  in  the  answer  any 
admitted  fact  upon  which  criminality  can  be  founded?  Is  there  in 
that  amswer  any  admitted  fact  or  series  of  facts  upon  which  a  viola- 
tion of  law  can  be  stated  ?     Not  in  the  slightest  degree. 

It  is  said,  "  Why,  he  purchased  culm  dumps  and  prepared  to  en- 
gage in  the  business  of  washing  the  coal  in  the  Katydid  and  in 
Packer  No.  3,"  and  so  on.  Yes;  he  did.  He  admits  that.  Is  that 
a  crime? 

Away  back  in  1812  Congress  passed  the  only  act  of  which  I  have 
any  knowledge  which  bears  even  in  the  slight^t  degree  on  the  ques- 
tion of  the  duties  of  a  judge  outside  of  the  time  when  he  is  sitting 
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for  the  performance  of  his  judicial  duties.    That  provision  is  now 
in  section  713  of  the  Revised  Statutes,  and  it  reads  tnus : 

Sec.  713.  It  shall  not  be  lawful  for  any  judge  appointed  under  the  authority 
of  the  United  States  to  exercise  the  profession  or  employment  of  counsel  or 
attorney,  or  to  be  engaged  in  the  practice  of  the  law.  And  any  person  offend- 
ing against  the  prohibition  of  this  section  shall  be  deemed  guilty  of  a  high 
misdemeanor. 

There  you  have  written  into  your  statute  books  that  engaging  in 
the  practice  of  law  while  a  judge  shall  be  a  high  misdemeanor,  and 
of  course  that  would  bring  the  case  within  the  impeachment  clause 
of  the  Constitution  I  have  so  often  quoted.  But  the  very  fact  that 
you  do  not  sajr  of  a  judge  that  he  shall  not  engage  in  any  other  busi- 
ness necessarily  implies  under  the  doctrine  expressio  unius  est  ex- 
clusio  alterius  that  Congress  has  not  yet  seen  fit  to  say  that  a  judge 
shall  not  engage  in  any  other  business  so  long  as  he  is  judge;  and, 
until  you  see  fit  to  say  that,  he  has  the  right  to  carry  on  any  business, 
provided  only  he  carry  it  on  as  you  or  I  or  anybody  else  would  carry 
it  on,  in  a  decent  and  honest  manner. 

It  was  suggested  yesterday  that  out  of  this  trial  there  might  grow 
a  statute  upon  that  point.  I  would  welcome  such  a  statute.  If 
there  is  a  doubt  to-day  in  the  public  mind,  or  in  the  mind  of  any 
single  Senator  on  this  floor,  that  judges  ought  to  be  prohibited  from 
carrying  on  any  business,  I  would  welcome  the  passage  of  such  a 
statute,  so  that  it  might  be  known  definitely  by  everj'  ]udge  on  the 
Federal  bench  what  he  may  and  what  he  may  not  do.  If  after  that, 
after  you  have  told  him  what  he  may  not  do,  he  willfully  disobeys, 
then  rightfully  may  he  be  impeached;  but  uptil  that  time  comes  I 
submit  that  the  only  thing  you  ought  to  do  or  that  the  Congress 
ought  to  do  is  what  was  done  after  the  trial  of  Judge  Peck,  when 
he  was  acq[uitted  of  the  charge  made  against  him.  Then  it  was  that 
Congress,  m  1831,  I  think  it  was,  passed  the  act  in  relation  to  con- 
tempts, which  remains  upon  the  statute  books  until  to-day.  Give 
us  something  definite,  something  certain,  in  regard  to  this  matter: 
otherwise  you  are  convicting  a  man,  as  Judge  Curtis  said,  by  an  ex 
post  facto  law,  and  you  are,  as  by  a  bill  of  attainder,  taking  from 
him  his  office  without  ever  having  theretofore  told  him  that  he  should 
not  do  that  which  you  are  convicting  him  for  doing. 

There  is  another  point  in  this  same  connection  upon  which  I  want 
to  dwell  a  little  while  before  I  come  to  the  evidence  in  the  case.  I 
have  repeatedly  said  that  the  Senate  is  sitting  here  as  a  court.  I  am 
not  going  into  the  much-controverted  question  which  has  arisen 
from  time  to  time,  and  which  was  such  a  bugbear  during  the  trial 
of  the  President,  as  to  whether  it  ought  to  be  called  a  high  court  of 
impeachment  or  only  a  Senate. 

The  question,  however,  is  whether  or  not  the  duty  which  you  have 
to  perform  is  in  point  of  fact  a  judicial  duty.  It  must  be  conceded 
that  it  is  not  a  legislative  duty.  That  is  perfectly  clear.  It  is  cer- 
tainly equally  clear  that  it  is  not  an  executive  duty.  I  can  not  see 
what  else  remains  unless  it  is  a  judicial  duty. 

But  the  Constitution  in  its  various  articles  has  made  that  exceed- 
ingly clear.  In  Article  I,  section  3,  it  savs  "  the  Senate  shall  have  the 
sole  power  to  try  all  impeachments.'*  It  says,  "  when  the  President 
of  the  United  States  is  tried  the  Chief  Justice  shall  preside ;  and  no 
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person  shall  be  convicted  without  the  concurrence  of  two-thirds  of 
the  Members  present."  It  says,  "  judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal  from  office,"  and  so  on,  "  but 
the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and  punishment,  according  to  the  law."  It 
says  in  Article  II,  section  2,  "  the  President  *  ♦  *  shall  have 
power  to  grant  reprieves  and  pardons  for  offenses  against  the  United 
States  except  in  cases  of  impeachment,"  and  Artide  III,  section  2, 
lastly  says,  "  the  trial  of  all  crimes  except  in  cases  of  impeachment 
shall  be  by  juiT,  and  such  trial  shall  be  held  in  the  State  where  the 
said  crime  shall  have  been  committed." 

Now,  I  want  to  ask  if  it  is  possible  to  use  words  more  clearly 
demonstrative  that  that  which  you  as  Senators  are  doing  you  are  do- 
ing in  a  judicial  capacity  ?  That  is  what  I  am  claiming  at  this  stage. 
It  will  reach  up  itself  to  its  proper  conclusion  after  a  little  while. 
The  point  is,  you  are  in  fact  sitting  as  judges.  I  read,  for  it  expresses 
briefly  the  thought,  the  language  of  Prof.  Dwight  in  6  American  Law 
Register  (n.  s.),  258-259: 

When  a  criminal  act  has  been  committed,  it  may  evidently  be  regarded  in 
three  aspects:  First  the  injury  to  the  individual  or  his  family  may  be  con- 
sidered; second,  the  wrong  to  the  executive  officer  charged  with  the  administra- 
tion of  the  laws  may  be  looked  at;  and,  third,  the  mind  may  dwell  upon  the 
general  wrong  done  to  the  State,  or  "  the  people,"  as  we  say  in  modem  times. 
This  view  was  early  taken  in  the  common  law;  the  injury  to  the  individual 
was  redressed  by  a  proceeding  called  an  appeal;  the  injury  to  the  King  by  a 
process  called  an  indictment;  the  wrong  to  the  entire  nation  by  a  proceeding 
called  an  impeachment.  In  process  of  time  the  injury  to  the  individual  came  to 
be  regarded  as  a  private  and  not  as  a  public  wrong,  so  that  in  the  progress  of  the 
law  there  remained  two  great  criminal  proceedings — indictment  and  impeach- 
ment. 

Mr.  Manager  Clayton,  when  reference  was  made  to  that  quotation 
in  a  very  early  stage  of  this  trial,  said  that  many  of  the  things  which 
Prof.  Dwight  referred  to  had  not  been  sustained  by  the  adjudica- 
tions of  this  body.  That  I  do  not  care  to  go  into.  It  is  immaterial 
for  the  thought  which  I  wish  to  present.  Certain  it  is,  however, 
that  that  historical  statement,  thus  briefly  presented,  has  never  been 
controverted  by  anybody,  and  can  not  successfully  be,  for  it  is  part 
of  the  judicial  history  of  England. 

Indeed,  when  the  managers  were  preparing  their  brief  in  this  case 
they  unwittingly  said  some  of  the  things  wnich  I  wish  to  quote  to 
you  now  as-  bearing  out  exactly  the  thought  that  I  want  to  present. 
I  am  reading  from  pages  6  and  7  of  the  brief,  particularly  in  the 
quotations  from  Tucker  on  the  Constitution.    He  says  this : 

(/)  The  word  *'  maladministration,"  which  Mr.  Mason  originally  proposed, 
and  which  he  displaced  because  of  its  vagueness  for  the  words  "o^er  high 
crimes  and  misdemeanors,"  was  Intended  to  embrace  all  official  dellquency  or 
maladministration  by  an  officer  of  the  Govemment  where  It  yras  criminal ;  that 
is,  where  the  act  done  was  done  with  willful  purpose  to  violate  public  duty. 
There  can  be  no  crime  in  an  act  where  it  is  done  through  Inadvertence  or  mis- 
take, or  from  misjudgment.  Where  it  is  a  willful  and  purposed  violation  of 
duty  it  is  crimhial. 

In  another  place: 

So,  if  he  omits  a  judicial  duty,  as  well  as  when  he  commits  a  violation  of 
duty,  he  is  guilty  of  crime  or  misdemeanor ;  for,  says  Blackstone,  "  crime  or  mla- 
demeanor  is  an  act  committed  or  omitted  in  violation  of  a  public  law  either 
forbidding  or  commanding  It."    •    •    • 
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And  again : 

It  must  be  criminal  misbehavior — a  purposed  defiance  of  official  duty — to 
disqualify  the  man  from  holding  office,  or  disable  him  from  ever  after  holding 
office,  which  constitute  the  penalty  upon  conviction  under  the  impeachment 
process. 

I  claim  no  more  than  that  for  the  purpose  of  my  argument  in  this 
case. 

So,  when  they  came  to  quote  from  Foster  on  the  Constitution,  un- 
happily they  left  out  the  vital  clause  in  the  extract  which  they  under- 
took to  make.  It  was  most  convenient  to  substitute  asterisks  for  that 
vital  clause,  but  I  prefer  to  read  the  whole  of  the  paragraph,  in- 
cluding the  vital  clause  and  leaving  out  the  asterisks.  As  it  is  quoted 
in  that  brief,  these  are  the  words : 

The  term  "  high  crimes  and  misdemeanors  **  has  no  significance  in  the  common 
law  concerning  crimes  subject  to  indictment.  It  can  be  found  only  in  the  law 
of  Parliament  and  is  the  technical  term  which  has  been  used  by  the  Commons 
at  the  bar  of  the  Lords  for  centuries  before  the  existence  of  the  United  States. 

Then  come  the  asterisks.  These  are  the  words  which  the  asterisks 
displace : 

But  the  Judgments  of  the  Senate  of  the  United  States  in  the  cases  of  Chase 
and  Peck,  as  well  as  those  of  the  State  senates  in  the  different  cases  which  have 
been  before  them,  have  established  the  rule  that  no  officer  should  be  impeached 
for  any  act  that  does  not  have  at  least  the  characteristics  of  a  crime,  and  public 
opinion  must  be  Irremediably  debauched  by  party  spirit  before  it  will  sanction 
any  other  course. 

That  is  the  law,  as  I  understand  it,  and  I  pass,  therefore,  from  it. 
It  is  a  rule  of  law  founded  on  legal  principles  applied  not  only  in 
impeachment  cases  but  in  every  other  class  of  cases  that  ever  comes 
before  a  court.  At  the  very  basis  of  all  constructions,  whether  of 
constitution  or  of  statutes  or  of  contracts,  is  the  maxim  noscitur  k 
sociis,  which  says  neither  more  nor  less  than  that  words  are  to  be 
taken  in  their  meaning  in  conjunction  with  the  other  words  with 
which  they  are  in  fact  associated.  It  has  found  this  construction  so 
many  times  that  it  is  perhaps  only  necessary  for  me  to  refer  to  more 
than  one  set  of  cases  in  order  to  put  the  point  clearly  in  the  minds  of 
the  Senate. 

In  the  various  turnpike  cases,  when  they  were  more  flourishing 
in  the  earlier  days,  it  was  quite  common  to  say  that  the  turnpike 
company  should  have  the  right  to  charge  toll  for  all  carriages, 
wagons,  carts,  and  other  vehiaes  which  u^  the  turnpike,  and  also 
they  might  charge  toll  for  all  horses,  cattle,  hogs,  and  other  animals 
which  used  the  turnpike.  But  it  was  held  without  exception  in 
every  case  that  I  ever  heard  tell  of,  that  the  words  "  other  vehicles  " 
did  not,  for  instance,  cover  baby  carriages,  though  they  were  vehicles 
just  as  well  as  the  others,  and  that  the  word  "animals"  did  not 
cover  man,  though  he  is  an  animal  just  as  much  as  a  horse  or  a 
steer,  and  perhaps  quite  as  much  of  a  hog  sometimes  as  the  ones  that 
pay  toll  when  they  travel  along  the  turnpike. 

The  point  is  that  general  words  like  the  word  "  misdemeanor  "  in 
this  case  are  to  be  construed  in  accordance  with  the  words  which 
precede;  and  under  the  constitutional  provision  that  is  particularly 
emphasized  by  the  use  of  the  word  "  other  "  in  the  phrase,  "  treason, 
bribery,  or  other  high  crimes  and  misdemeanors." 
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If  the  position  I  have  taken  on  this  point  be  accurate,  we  ought 
to  be  able  to  take  the  next  step,  and  a  long  one,  in  regard  to  tnis 
matter.  If  this  is  a  court  then  it  is  perfectly  evident  that  the  rules 
which  experience  has  demonstrated  to  be  wise  and  applicable  in 
trials  in  other  courts  ought  to  be  applied  here;  and  among  those 
rules,  which  are  down  at  the  very  foundation  of  Anglo-Saxon  juris- 
prudence, are  those  which  relate  to  the  effect  of  character  evidence, 
to  the  effect  of  the  reasonable  doubt  doctrine,  to  the  effect  of  the  pre- 
sumption of  innocence,  and  to  the  effect  to  be  given  to  admissions 
made  during  the  trial.  I  prefer  for  a  convenient  purpose  to  treat 
of  the  question  of  the  admissions  made  during  the  trial  first.  When 
we  were  introducing  the. character  evidence  in  this  case  Mr.  Manager 
Clayton  arose  and  said  this 

Mr.  Clayton.  On  what  page? 

Mr.  Simpson.  On  page  888 : 

I  may  say,  Mr.  President,  in  the  beginning  that  we  have  not  controverted  the 
good  chciracter  of  Judge  Archbald.  Perhaps  if  we  had  controverted  that  a 
larger  range  would  be  permissible  for  the  respondent  in  reply  to  that  con- 
troversy raised  by  tlie  managers;  but  the  managers  have  not  raised  that 
question. 

Again,  on  page  889 : 

We  have  not  charged  that  while  actually  sitting  on  the  bench  Judge  Archbald 
was  guilty  of  these  several  misbehaviors.  We  have  charged  misbehaviors  when 
he  was  not  sitting  on  the  bench.  The  whole  ease  is  his  misbehavior  aside  from 
the  discharge  of  his  mere  oflicinl  duties  while  actually  sitting. 

Again,  on  page  889 : 

Mr.  President,  I  do  not  think  It  necessary  to  detain  the  Senate  longer.  I 
insist  that  inasmuch  as  his  good  character  is  not  controverted  this  range  of 
examination  sought  here  by  the  counsel  is  not  permissible. 

Again,  I  read  from  page  915: 

So,  Mr.- President,  I  respectfully  submit  to  you  and  to  the  Senate  that  after 
these  gentlemen  have  examined  10  witnesses  on  character  and  when  the  testi- 
mony of  those  character  witnesses  is  not  disputed — is  not  controverted — and 
when  the  managers  tell  the  Senate  it  will  not  be  controverted,  it  seems  to  me 
that  the  further  examination  of  character  witnesses  might  well  be  dispensed 
with. 

It  was  in  recognition  of  that  fact — that  is,  the  evidence  relating  to 
the  character  w  itnesses — that  this  body  passed  its  order  that  15  char- 
acter witnesses  should  be  the  limit.  A  little  later  on  in  the  examina- 
tion, on  page  891,  this  question  was  asked : 

Q.  Now,  MaJ.  Warren,  I  want  to  ask  you  to  tell  us,  from  your  long  acquaint- 
ance with  Judge  Archbald  and  your  observation  of  him  as  a  Judge,  what  were 
his  principal  characteristics  as  a  judge  as  to  integrity,  ability,  and  industry? 

Objection  was  made  to  that,  and  your  Presiding  OflBcer,  in  sus- 
taining the  objection^  said,  on  page  892 : 

This  porticular  question  is  as  to  the  opinion  of  the  witness  himself.  If  the 
counsel  would  limit  his  question  to  the  witness's  Icnowledge  of  the  general 
character  of  the  respondent  for  judicial  integrity,  the  Chair  would  think  that 
was  competent:  but  this  question  not  only  asks  the  individual  opinion  of  the 
witness,  leaving  aside  the  question  of  general  reputation,  but  it  goes  further 
and  asks  for  the  opinion  of  the  witness,  not  only  as  to  integrity,  but  as  to  abil- 
ity and  industry,  none  of  which  characteristics  or  features  are  Involved,  as  the 
Chair  understands,  in  any  issue  before  the  Senate  at  this  time. 

And  the  managers  sat  here  and  did  not  raise  any  point  touching 
that  ruling  of  the  Chair,  which  was,  in  fact,  made  on  their  objection. 
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SO  that  thev  stand  to-day  estopped  by  their  silence  from  denying 
Judge  Archbald's  judicial  integrity,  or  nis  individual  integrity,  or  his 
ability,  or  his  industry.  Those  facts  must  stand  throughout  this 
trial  as  admitted  facts,  not  relating  to  one  article,  but  to  every  article 
in  the  case. 

One  other  reading  and  I  shall  have  passed  from  that  which  I  want 
to  read  in  regard  to  this  point.  I  am  reading  from  page  905.  When 
Judge  Gray  was  upon  the  witness  stand  I  asked  him  this  question : 

Q.  Win  you  please  tell  us  what  is  his  reputation  for  Integrity  and  Impar- 
tiality as  a  Judge,  If  you  know? 

That  was  objected  to,  and  the  Presiding  OflScer  said  this,  on  page 
906: 

The  Pressing  Offtceb.  The  Chair  thinks,  however,  that  the  question  tran- 
scends the  limitation.  The  witness  is  asked  the  question  as  to  his  Impartiality. 
The  Chair  thinks  it  ought  to  be  limited  as  to  his  reputation  for  integrity  as  a 
Judge. 

And  again  the  managers  sat  silent. 

We  have  therefore  as  admitted  facts,  I  may  say,  certainly  undis- 
puted facts  in  this  case,  that  Judge  Archbald  is  a  man  whose  integ- 
rity is  unquestioned,  whose  judicial  integrity  is  unauestioned, 
wliose  industry,  whose  ability,  whose  impartiality  are  ail  unques- 
tioned, and  those  elements  are  necessarily  vital  in  determining  the 
truth  or  falsity  of  the  charges  which  are  here  made  against  him. 

Let  us  see  how  far  they  go  as  determined  by  the  Supreme  Court 
of  the  United  States.  I  prefer  to  limit  my  quotations  to  the  judg- 
ments of  that  tribunal,  not  only  because  it  stands  highest  in  the  land 
but  because  it  is  the  best  exponent  on  Federal  questions. 

In  the  case  of  Kirby  v.  The  United  States  (174  U.  S.,  47)  this 
was  said  : 

The  presumption  of  the  innocence  of  an  accused  attends  him  throughout  the 
trial  and  has  relation  to  every  fact  that  must  be  established  in  order  to  prove 
his  guilt  beyond  reasonable  doubt.  *'This  presumption,"  this  court  has  said, 
"  Is  an  instrument  of  proof  created  by  the  law  in  favor  of  one  accused,  whereby 
his  Innocence  is  established  until  sufBcient  evidence  is  introduced  to  overcome 
the  proof  which  the  law  has  created. 

In  Coffin  V.  United  States  (156  U.  S.  Repts.)  I  read  from  page 
460.  This  is  said  in  the  opinion  written  by  the  present  Chief 
Justice : 

Concluding,  then,  that  the  presumption  of  innocence  is  evidence  in  favor 
of  the  accused  introduced  by  the  law  in  his  behalf,  let  us  consider  what  Is 
**  reasonable  doubt."  It  Is  of  necessity  the  condition  of  mind  produced  by  the 
proof  resulting  from  the  evidence  in  the  cause.  It  is  the  result  of  the  proof,  not 
the  proof  itself;  whereas  the  presumption  of  Innocence  is  one  of  the  instruments 
of  proof,  going  to  bring  about  the  proof,  from  which  reasonable  doubt  arises; 
thus  one  is  a  cause,  the  other  nn  effect  To  say  that  the  one  is  the  equivalent 
of  the  other  is,  therefore,  to  say  that  legal  evidence  can  be  excluded  from  the 
Jury,  and  that  such  exclusion  may  be  cured  by  instructing  them  correctly  in 
regard  to  the  method  by  which  they  are  required  to  reach  their  conclusion 
upon  the  proof  actually  before  them.  In  other  words,  that  the  exclusion  of  an 
important  element  of  proof  can  be  Justified  by  correctly  Instructing  as  to  the 
proof  admitted. 

Skipping  a  portion,  I  read  from  j^age  461 : 

Whether  thus  confining  them  to  "  the  pboofs  "  and  only  to  the  proofs  would 
have  been  error  if  the  Jury  had  been  instructed  that  the  presumption  of  inno- 
cence was  a  part  of  the  legal  proof  need  r not  be  considered,  since  it  is  clear 
that  the  failure  to  instruct  them  in  regard^  to  it  excluded  from  their  minds  a 
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portion  of  the  proof  created  by  law,  and  which  they  were  bound  to  consider. 
"  The  proofs  and  the  proofs  only  "  confined  them  to  those  matters  which  were 
admitted  to  their  consideration  by  the  court,  and  among  those  elements  of 
proof  the  court  expressly  refused  to  Include  the  presumption  of  innocence,  to 
which  the  accused  was  entitled,  and  the  beieflt  whereof  both  the  court  and  the 
Jury  were  bound  to  extend  him. 

Again,  from  Edgington  v.  United  States  (164  U.  S.,  p.  365)  I  read 
this: 

It  is  impossible,  we  think,  to  read  the  charge  without  perceiving  that  the  lead- 
ing thought  in  the  mind  of  the  learned  judge  was  that  evidence  of  good  char- 
acter could  only  be  considered  if  the  rest  of  the  evidence  created  a  doubt  of 
defendant's  guilt.  He  stated  that  such  evidence  "  is  of  value  in  conflicting  cases," 
and  that  if  the  mind  of  the  Jury  "  hesitates  on  any  point  as  to  the  guilt  of  the 
defendant,  then  you  have  the  right  and  should  consider  the  testimony  given  as 
to  his  good  character." 

Whatever  may  have  been  said  in  some  of  the  earlier  cases,  to  the  effect  that 
evidence  of  the  good  character  of  the  defendant  is  not  to  be  considered  unless 
the  other  evidence  leaves  the  mind  in  doubt,  the  decided  weight  of  authority 
now  is  that  good  character,  when  considered  in  connection  with  the  other 
evidence  in  the  case,  may  generate  a  reasonable  doubt.  The  circumstances  may 
be  such  that  an  established  reputation  for  good  character,  if  it  is  relevant  to 
the  issue,  would  alone  create  a  reasonable  doubt,  although  without  it  the  other 
evidence  would  be  convincing. 

Now,  if  those  principles  are  applied  to  the  admissions  as  to  good 
character,  as  to  industry,  as  to  integrity,  and  as  to  impartiality,  I 
ask  what  then  is  the  conclusion  which  the  Senate  ought  to  reach  in 
regard  to  considering  the  evidence  in  the  case  ? 

I^erhaps  before  passing,  however,  to  that  evidence  I  ought  to  refer 
somewhat  briefly,  as  T  must,  but  none  the  less  in  order  to  disabuse  the 
minds  of  the  Senate  of  any  lodgment  which  may  have  been  found  in 
it  by  reason  of  the  case  of  the  Amity  Coal  Co.  which  was  called  to 
the  attention  of  Mr.  Willard  when  ne  was  upon  the  witness  stand, 
and  to  Judge  Gray  likewise,  so  that  you  may  know  that  that  which 
wa*s  said  by  the  Supreme  Court  of  Pennsj^lvania  casts  in  fact  no  re- 
flection upon  Judge  Archbald.  We  have  in  our  State  a  statute  pro- 
viding for  the  formation  of  joint-stock  associations.  Like  most  of 
those  statutes  they  are  a  delusion  and  a  snare  to  anybody  who  tries 
to  form  an  association  under  them.  If  you  fail  to  dot  an  "  i "  or  to  cross 
a  "  t  "  you  are  almost  certain  to  find  yourself  in  a  position  where  you 
will  pay  the  penalty  in  any  suit  that  happens  to  be  brought  against 
you  individually.  In  this  particular  case  the  statute  provided,  among 
other  things,  that  the  certificate  should  state  "  the  amount  of  capital 
stock  of  the  said  association  subscribed  bv  each  subscriber,  the  total 
amount  of  the  capital,  and  when  and  how  to  be  paid." 

Judge  Archbald,  before  he  became  a  judge  at  all,  in  drawing  the 
articles  of  association  for  himself  and  his  associates  when  they 
formed  the  Amity  Coal  Co.,  did  not  pay  in  anything.  They  con- 
strued that  statute  to  mean  when  it  says  "  when  and  how  to  be  paid  " 
that  there  was  not  any  necessity  at  the  time  to  pay  in  anything.  That 
view  of  the  law  was  taken  by  the  judge  of  the  lower  court  when  the 
case  came  before  him  for  consideration.  It  went  to  the  upper  court, 
the  supreme  court  of  the  State,  and  they  said  that  that  was  not  a 
proper  construction  of  it,  and  this  though  every  dollar  of  the  capital 
had  in  fact  been  paid  in  in  the  interim  and  a  great  many  thousands 
of  dollars  besides. .  But  because  in  the  inception  of  the  thing  there 
had  not  been  a  payment  in  of  money,  which  the  court  thought  by 
analogy  under  the  corporation  act  ougnt  to  be  at  least  10  per  cent  of 
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the  amount  of  capital  subscribed,  therefore  there  was  held  to  be  a 

Jersonal  liability  in  that  case;  but  the  court  was  most  careful  to  say — 
am  now  quoting  from  the  Opinion  on  page  899 : 

In  saying  this  we  do  not  impute  an  intention  to  defraud  or  reflect  ut)on  tbe 
motives  of  tlie  gentlemen  by  whom  the  Amity  Coal  Co.  was  organized.  They 
may  have  supposed  themselves  to  be  complying  with  the  provisions  of  the  act. 
Our  business  is  not  with  their  motives,  but  with  what  they  did;  and  our  in- 
quiry is  whether  this  association  was  organized  in  accordance  with  the  fair 
interpretation  of  the  act  of  1874. 

And  because  of  that  construction  they  held  it  was  not ;  and  yet  two 
of  the  ablest  judges  of  that  court — I  mean  of  the  supreme  courts 
agreeing  with  the  judgment  of  the  judges  of  the  court  below,  dis- 
sented from  that  conclusion.  Now,  I  asK  the  Senate,  can  it  be  that 
because  Judge  Archbald  drew  the  articles  which,  in  the  judgment  of 
two  of  the  upper  judges  of  the  supreme  court  and  all  of  the 
judges  of  the  lower  court,  were  in  exact  compliance  with  the  law, 
that  he  is  to  be  held  guilty  of  any  moral  wrong  because  in  fact  the 
upper  court  thought  that  it  was  not  in  compliance  with  the  law,  and 
that,  too,  in  face  of  the  fact  that  the  upper  court  said  that  they  did 
not  mean  in  any  way  to  reflect  upon  him  ?  If  that  is  so,  I  want  to 
know  how  many  of  the  60  lawyer  Members  of  this  Senate  would 
always  find  themselves  safe  from  just  such  a  reflection  as  that  ?  If  a 
man,  whether  a  lawyer  or  no,  is  bound  to  be  held  to  be  immoral 
because  he  makes  a  mistake  in  the  law,  then  the  lawyers  are  in  as  sad 
a  plight  as  were  the  lawyers  in  the  early  days  of  my  Commonwealth, 
when  the  Quakers  there  refused  to  permit  any  lawyers  to  dwell 
therein. 

Now,  let  us  see  what  is  the  result  of  the  matter  so  far  presented. 
We  have  a  man  admittedly  of  high  character ;  we  have  a  man  whose 
judicial  integrity  is  not  challenged;  we  have  a  man  who,  it  is  ad- 
mitted, is  impartial  in  all  that  which  he  has  done,  who  is  able  and 
who  is  industrious,  and  you  are  asked,  notwithstanding  those  ad- 
mitted facts,  to  find  that  he  has  been  guilty  of  wrongdoing. 

You  get  down  therefore  just  to  this  position :  You  are  asked  to  say 
that  because  of  suspicion  this  man  is  to  be  convicted  of  a  wrong 
and  excluded  from  office,  though  it  is  an  admitted  fact  that  there 
was  nothing  done  which  was  wrong  at  all ;  in  other  words,  the  sus- 

Sicion  of  wrong  is  to  control  the  fact  that  there  was  no  wrong. 
Iven  in  the  palmiest  days  of  impeachment  under  the  English  practice 
no  case  can  be  found  in  which  such  admissions  appear  upon  the  rec- 
ord of  an  impeachment  trial. 

I  pass,  Senators,  from  the  law  and  carry  myself  to  the  facts  in  the 
case.  I  desire  to  say  that  my  senior  colleague  will  look  after  article 
No.  1,  article  No.  3,  article  No.  6,  and  article  No.  13.  The  other 
charges  are  the  ones  which  I  am  to  take  care  of  as  best  I  may  in  this 
argument  before  you. 

Article  2  charges  that  Judge  Archbald  while  a  judge  of  the  Com- 
merce Court  undertook  to  effect  a  settlement  between  the  Marian 
Coal  Co.  and  the  Delaware,  Lackawanna  &  Western  Railroad  Co. ; 
that  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  was  a  liti- 
gant in  the  court  over  which  he  was  a  judge;  that  he  undertook  to  do 
that  for  a  consideration;  that,  by  various  conversations  and  corre- 
spondence, he  undertook  to  use  his  influence  as  a  judge  for  that  con- 
sideration to  bring  to  pass  a  settlement ;  and  that,  by  reason  of  those 
acts,  he  is  guilty  of  a  high  crime  and  misdemeanor.*^ 
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You  will  observe  in  the  answer  he  admits  that  he  did  try  to  effect 
the  settlement.  He  admits  that  he  did  that  because  of  his  friendship 
for  Mr.  Watson  and  for  Mr.  C.  G.  Boland ;  but  he  denies  everything 
which  undertakes  to  import  to  that  which  he  did  either  criminality 
or  any  breach  of  good  manners  or  propriety.  The  issues  which  you 
are  called  upon,  therefore,  to  consider  is  whether  or  not  an  impeach- 
able offense  is  charged — as  to  which  I  have  said  all  that  I  desire  to 
say — whether  or  not  Judge  Archbald,  for  a  consideration,  undertook 
to  effect  that  settlement;  whether  or  not  what  is  commonly  spoken  of 
here  as  the  Lighterage  case  was  in  any  real  sense  pending  in  his 
court  at  the  time  he  undertook  to  effect  that  settlement,  and  if  it  was, 
what  the  effect  was ;  whether  or  not  he  corruptly  used  his  influence 
as  a  judge;  and  whether  or  not  what  he  did  constituted  a  high  misde- 
meanor in  office. 

The  first  question,  of  course,  is  whether  he  undertook  to  do  that 
for  a  consideration.  The  managers  once  or  twice  during  the  trial 
and  once  or  twice  yesterday  said  that  they  did  not  think  that  the 
question  as  to  whether  or  not  he  undertook  to  do  it  for  a  considera- 
tion moving  to  himself  was  a  material  question;  but  by  innuendo 
they  still  insist,  to  use  the  language  of  Mr.  Manager  Sterling,  that 
they  believe  that  he  did. 

I  agree  with  them  that  the  question  as  to  whether  or  not  he  was 
to  do  this  for  a  consideration  moving  to  himself  is  immaterial  in 
this  sense;  that  is  to  say,  if  he  undertook  to  effect  that  settlement 
for  a  consideration  moving  to  his  friend,  it  would  be  just  as  much 
a  crime  and  a  wrong,  if  it  was  done  corruptly,  as  it  would  have  been 
if  it  had  been  done  for  a  consideration  moving  to  himself;  but  there 
must  inhere  in  it  corruption,  otherwise  there  is  no  crime  and  no 
wrong  in  relation  to  it.  That  is  the  point  as  to  which  this  evidence 
becomes  important. 

The  onlv  evidence  as  to  whether  or  not  he  did  undertake  for  a 
consideration  to  do  anything  rests  in  the  statement  of  Mr.  C.  G. 
Boland.  When  Mr.  C.  G.  Boland  was  recalled  as  a  witness  to  testif;^' 
as  to  this  point  the  Senate  will  remember  that  there  was  auite  an 
extended  argument,  and  by  a  comparatively  small  vote  the  objection 
of  the  respondent's  counsel  was  overruled.  The  question  was  then 
put,  and  I  will  read  the  question  and  answer : 

Q.  Now,  go. ahead  and  state  what  he  said  about  that. — ^A.  He  said  that  as 
the  judge  was  assisting  him  in  the  matter  he  felt  that  he  ought  to  be  compen- 
sated, nnd  that  he  proposed  to  compensate  him  by  one-fourth  of  the  amount  he 
was  to  receive  in  excess  of  $95,000,  which  was  the  price  it  was  to  net  to  us. 

That  is  found  on  page  720.  That  is  to  say— so  that  it  may  have 
the  fullest  effect  that  can  be  given  to  it — ^Mr.  C.  G.  Boland  said  that 
Mr.  Watson  said  that  he  (Mr.  Watson)  thought  the  judge  ought  to 
be  compensated,  and  that  ne  (Mr.  Watson)  proposed  to  compensate 
him.  That,  you  will  remember,  Mr.  Boland  testified  was  said  when 
he  and  Mr.  Watson  were  alone.  He  further  said  it  was  never  com- 
municated to  the  judge  at  any  time  or  under  any  circumstances;  and 
I  want  to  ask  the  Senate  whether  or  not  they  can  find  a  man  guilty 
of  a  charge  like  that  upon  a  double  hearsay  statement  never  carried 
to  the  man  who  is  to  be  charged. 

But  that  question  is  only  a  very  small  part  of  the  answer  to  it. 
Mr.  Watson,  whose  testimony  you  have  not  heard  read,  denies  that 
anything  like  that  was  said.    I  shall  liave,  therefore,  to  detain  you 
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long  enough  to  read  a  portion  of  that  testimony.    I  read  from  pages 
1141  and  1142 : 

Mr.  WoBTHiNOTON.  One  thing,  there  has  been  some  testimony  here  In  relation 
to  you  that  I  have  not  heard  you  asked  about,  and  that  is  about  a  division  of 
the  difference  between  one  hundred  thousand  and  a  hundred  and  sixty  thousand 
dollars  Into  fours.    Have  you  read  the  testimony  on  that  subject? 

Mr.  Watson.  Yes. 

Mr.  WoRTHiNQTON.  What  have  you  to  say  about  it,  Mr.  Watson? 

Mr.  Watson.  I  never  heard  that  until  I  read  it 

Mr.  WoRTHiNGTON.  Had  there  been  any  suggestion  by  anybody,  while  the 
negotiations  were  going  on,  that  Mr.  Phillips  or  Mr.  Loomis  should  participate 
in  what  was  to  be  paid? 

Mr.  Watson.  Absolutely  not. 

Mr.  WORTHINGTON.  Was  there  any  suggestion  at  any  time  that  Judge  Arch- 
bald  should  receive  anything  in  any  way  as  compensation  for  what  he  did  in 
this  matter? 

Mr.  Watson.  Not  to  me;  I  never  heard  of  it 

Mr.  WORTHINGTON.  Wfis  there  anything  said  about  that  by  anybody,  to  your 
knowledge? 

Mr.  Watson.  No  ;  I  do  not  know  anything  about  that  Only  two  people  that 
I  ever  heard  was  to  get  any  money  out  of  this,  and  one  was  Reynolds  and  one 
was  me.    That  is  all  I  ever  heard  of. 

I  will  not  stop  here  to  read  the  judge's  testimony  denying  that 
same  statement,  because  it  must  be  very  fresh  in  your  own  minds. 
I  submit  that,  with  the  two  disputing  it  and  Mr.  Boland  not  under- 
taking to  assert  it  of  his  own  knowledge,  but  only  that  somebody  else 
said  it,  you  can  draw  no  conclusion  antagonistic  to  the  judge.  But 
the  case  is  infinitely  stronger  than  that.  The  same  Mr.  Boland  who 
says  that  Watson  told  him  that  thing  testified  thus  before  Mr.  Wrisley 
Brown : 

Mr.  Bbown.  Did  Watson  give  you  any  intimation  of  what  was  to  become  of 
this  large  excess  over  the  $100,000? 
C.   G.   Boland.  No. 

Mr.  Brown.  You  did  not  concern  yourself  about  it? 
C.  G.  Boland.  No. 

And  when  he  was  asked  to  explain  before  the  Senate  w^hy  it  was 
that  he  made  that  statement  to  Mr.  Wrisley  Brown,  which  he  now 
says  is  a  lie,  he  said  that  he  did  not  want  to  be  drawn  into  the  mat- 
ter, because  Mr.  Watson  made  that  statement  also  regarding  Mr. 
Loomis  and  Mr.  Phillips,  and  that  he  had  no  proof  that  it  was  true. 
When  he  was  put  upon  the  stand  here  to  testify  in  regard  to  it,  he 
said  that  in  the  testimony  he  gave  here  he  did  not  give  the  names 
of  Mr.  Phillips  and  Mr.  Loomis  because  he  did  not  believe  there 
was  any  agreement  or  understanding  ever  made  that  they  were  to 
get  any  part  of  that  money ;  and  yet  the  same  thing  was  said  about 
them  that  was  said  about  Judge  Archbald.  He  chooses  to  retail  the 
same  slander,  said  by  a  man  he  does  not  believe,  against  Judge 
Archbald  in  this  case,  though  refusing  to  give  it  as  against  others 
charged  by  the  same  man  at  the  same  time,  and  the  reason  he  does 
this  I  leave  you  to  guess.  So  it  is  otherwise  throughout  the  testimony 
of  Mr.  Boland.  He  says  in  another  place  that  he  knows  nothing 
affecting  the  integrity  of  Judge  Archoald  except  that  which  may 
be  drawn  out  in  relation  to  the  $500  note  which  was  brought  to  him, 
C.  G.  Boland,  for  discount;  and  he  repeats  that  in  two  or  three 
different  ways.  He  makes  no  explanation  of  why  he  said  that  thing 
if  it  was  not  true :  and  yet  the  managers  ask  you,  by  innuendo,  to  be- 
lieve that  Judge  Archbald  was  guilty  of  a  wrong  because  of  a  state- 
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ment  of  a  man  like  that,  who  himself  admits  in  your  presence  that 
he  told  an  untruth  about  it  at  least  three  times. 

I  pass.  Senators,  away  from  the  question  of  consideration.  What 
was,  in  lact — and  this  is  the  second  point  at  issue  under  these  plead- 
ings— what  was,  in  fact,  the  situation  in  relation  to  the  Lighterage 
case?  And,  by  the  way,  I  may  say  here  if  any  reference  I  make  to 
the  evidence  in  this  argument  is  doubted  by  any  Senator,  or  is  chal- 
lenged in  any  way,  I  shall  be  glad  to  have  my  attention  called  to  it, 
because  I  have  here  a  memorandum  of  the  pages  of  the  testimony 
covering  every  one  of  these  points. 

What  is  the  true  position  with  relation  to  the  Lighterage  case?  It 
is  true  that  technically  that  case  was  pending  m  the  Commerce 
Court ;  and  I  may  as  well  at  the  same  time  deaF  with  the  Fuel  Rate 
case,  though  it  only  appertains  to  article  No.  1,  which  Mr.  Wor- 
thington  has  in  charge.  It  is  true  that  that  case  also  technically  was 
pending  in  the  Commerce  Court  at  the  time  these  negotiations  were 
carried  on,  but  both  cases  were  only  technically  pending  there.  I 
want  to  put  that  broadly,  so  that  when  Mr.  Manager  Clayton  comes 
to  reply  to  the  argument  which  I  am  this  day  making  he  may  chal- 
lenge that  in  some  way  if  he  chooses  so  to  do.  Both  of  those  cases 
had  been  decided  in  the  month  of  May  preceding  the  August  when 
these  negotiations  commenced.  It  is  true  they  were  both  decided  on 
motions  for  preliminary  injunction,  and  that  in  the  month  of  June 
both  of  those  cases  had"  been  appealed  to  the  Supreme  Court  of  the 
United  States ;  but  those  cases  both  raised  questions  of  law  on  undis- 
puted facts,  and  the  records,  which  were  offered  in  your  presence  on 
Tuesday,  show  that  beyond  the  peradventure  of  a  doubt. 

In  the  Fuel  Rate  case — I  am  not  going  into  the  facts  in  regard  to 
the  case,  for  it  is  wholly  unnecessary  to  do  so — ^the  Commerce  Court 
granted  a  special  injunction,  and  the  case  went  to  the  Supreme  Court, 
which  reversed  the  court  below  and  entered  an  order  that  the  record 
should  be  remitted  to  the  Commerce  Court  with  instructions  to 
dismiss  the  petition. 

Everybody  supposed  the  case  was  at  an  end,  so  far  as  the  Commerce 
Court  was  concerned,  when  it  was  appealed  to  the  Supreme  Court, 
and  that  it  only  had  to  be  reviewed  on  its  law  in  the  Supreme  Court, 
and  the  Supreme  Court  agreed  to  that  view  and  entered  the  order 
that  I  have  stated.  When  the  Lighterage  case  went  to  the  Supreme 
Court,  the  Supreme  Court  affirmed  the  judgment  of  the  Commerce 
Court  and  sent  the  case  back  for  further  hearing.  When  it  came 
back,  both  the  counsel  for  the  United  States  and  trie  counsel  for  the 
Interstate  Commerce  Commission  withdrew  their  answers,  asked 
leave  of  the  Commerce  Court  to  present  motions  to  dismiss,  and 
elected  to  stand  upon  the  motions  to  dismiss,  thereby  establishing 
that  the  facts  averred  in  the  petition  were  true  and  that  there  was 
nothing  else  to  be  considered  but  the  law  as  applicable  to  those  facts. 

The  opinion  of  Judge  Carland,  which  is  also  upon  this  record, 
rendered  after  these  proceedings  commenced,  and  when  Judge  Arch- 
bald  did  not  sit  at  all,  states  the  facts  just  as  I  have  stated  them  to 
you;  and  the  Commerce  Court,  Judge  Archbald  not  being  present, 
as  a  matter  of  law  affirmed  their  prior  ruling  that  the  Lighterage 
case  was  properly  decided  theretofore.  So  you  see  that  it  is  only 
in  the  most  technical  sense  possible  that  the  Delaware,  Lackawanna 
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&  Western  Sailroad  Co.  had  any  cases  then  pending  in  the  Com- 
merce Court. 

I  thought  I  had  stated,  but  my  colleague  thinks  I  did  not,  that  the 
Lighterage  case  went  up  to  the  Supreme  Court  and  was  affirmed  and 
came  back  again.    Both  cases  went  up  at  the  same  date  in  June,  1911. 

The  next  and  the  only  other  point  in  this  article  is  the  question 
as  to  whether  or  not  Judge  Archbald  used  his  influence  as  a  judge 
to  assist  in  that  settlement.  He  says  he  did  not  and,  of  course, 
nobody  contradicts  him.  It  is  quite  true,  as  the  managers  say, 
that  it  is  a  practical  impossibility  lor  a  prosecuting  officer  to  get  into 
the  mind  oi  a  man,  and  that  he  can  only  reach  out  by  circumstantial 
evidence  to  establish  such  a  fact.  That  I  quite  agree  to,  but  the 
managers  can  not  establish  a  fact  by  circumstantial  evidence  unless 
the  circumstantial  evidence,  with  at  least  reasonable  certainty,  moves 
to  the  establishment  of  the  fact,  and  that  is  not  the  situation  here. 

One  would  have  supposed  from  the  arguments  which  were  presented 
to  you  yesterday  upon  that  point  that  Judge  Archbald,  or  perhaps  Mr. 
Watson,  or  botn,  were  the  ones  who  instituted  the  thought  of  making 
that  settlement;  but  that  is  not  so.  I  repeat  that  it  is  not  so,  because 
there  are  upon  this  record  three  letters  offered  in  evidence  by  the 
managers  showing  attempts  to  settle  before  Mr.  Watson  was  even 
consulted,  in  whidi  letters  the  fact  is  referred  to  that  Mr.  Reynolds, 
who  was  the  other  counsel  for  the  Bolands,  was  the  party  being  con- 
sidered in  connection  with  the  question  of  settlement  up  to  that  time, 
and  neither  Watson  nor  Judge  Archbald  had  anything  whatever  to 
do  with  it.  But  Reynolds,  for  some  reason  not  necessary  to  con- 
sider, was  not  a  success  in  bringing  about  a  settlement,  and,  as  Mr. 
C.  G.  Boland  himself  said,  he  feared  that  unless  something  was  done 
they  would  lose  their  property,  and  so — it  may  be  at  the  suggestion 
of  Mr.  Williams,  but  at  any  rate  they  went  to  Watson  to  get  him  to 
bee  if  he  could  not  effect  a  settlement. 

What  Watson  does  before  he  sees  Judge  Archbald  I  neither  know 
nor  care.  He  goes  to  Judge  Archbald  to  see  if  he  can  not  get  an 
introduction  to  Mr.  Loomis,  who  had  been  a  neighbor  of  Judge 
Archbald  in  Scranton  for  a  number  of  years.  He  gets  his  intro- 
duction and  then  the  negotiations  commence.  There  were  various 
interviews.  It  is  quite  unnecessary  to  consider  how  many  nor  when 
they  took  place,  but  they  all  occurred  on  or  after  August  22,  1911. 
There  were  various  interviews  which  Mr.  Watson  had  with  various 
officers  of  this  railroad  company;  but  he  did  not  get  very  far,  as  they 
were  so  largely  at  variance  in  regard  to  the  figures.  He  was  not 
willing  to  come  down  far  enough,  nor  were  uiey  willing  go  up 
high  enough,  to  reach  even  a  reasonable  basis  for  effecting  a  set- 
tlement. Boland  says,  and  Watson  and  Judge  Archbald  deny,  that 
there  was  on  the  23(i  of  August  a  meeting  held  in  the  judge's  office, 
in  which  the  question  was  spoken  of  as  to  having  a  writing  to  show 
that  Watson  was  entitled  to  a  fee  of  $5,000.  It  was  denied  by  both 
Watson  and  Archbald  that  there  ever  was  such  a  meeting;  and 
Mr.  Watson  says  he  never  saw  that  paper  until  it  was  called  to  his 
attention  before  the  Judiciary  Committee. 

A  great  point  was  attempted  to  be  made  yesterday  that  there 
was  a  raising  of  the  price  from  $100,000  to  $161,000,  although  the 
amount  of  $100,000  was  spoken  of  at  the  meeting  in  Judge  Arch- 
hald's  office,  as  Mr.  Boland  claims  and  the  others  dispute.    I  do  not 
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care  whether  that  is  so  or  not.  It  is  as  immaterial  to  this  case  as 
anything  very  well  can  be ;  but  the  fact  is,  testified  to  by  Mr.  Wat- 
son, on  pages  111(5  and  1117  and  1119  and  1120,  where  he  sets  forth 
just  exactly  how  the  change  from  $100,000  to  $161,000  came  to  be 
Drought  about.    I  read  from  the  top  of  page  1117 : 

Mr.  Watson.  From  the  first  time  that  the  price  was  fixed  at  $100,000,  the 
property  that  was  to  be  passed  had  changed  very  materially.  There  were  dif- 
ferent things  to  be  done  with  it,  and  then  when  they  offered  this  property  first 
there  was  no  two>thlrds  interest  offered.  The  Marian  Coal  Go.  in  its  entirety 
was  offered  to  me. 

Mr.  Floyd.  For  $100,000? 

Mr.  Watson.  For  $100,000.  That  would  include  the  suit — ^well,  I  may  say 
the  suit ;  yes.  There  was  the  Peale  matter ;  Mr.  Peale  had  $16,000,  which  was 
admitted.  Mr.  Peale  finally  got  a  Judgment  stated  for  thirty-odd  thousand  dol- 
lars, $34,000,  or  something  lilie  that.  Now,  that  was  hanging  fire  over  there, 
and  I  didn't  know  that  that  was  a  part  of  this  transaction  when  I  first  under- 
took to  handle  this  for  $100,000.  Now,  there  was  another  thing  that  I  didn't 
know,  and  that  is  that  one-third  of  this  stock  that  represented  the  Marian 
Ck>al  Go.  was  in  Mr.  Peale's  hands  and  belonged  to  him.  That  is  two  things 
tliat  1  didn't  know  about.  The  first,  the  increased  Indebtedness,  the  $16,000, 
I  did  get  an  idea  of  before  we  got  very  far  along  with  it.  But  the  larger 
amount,  this  $18,000  more  added  to  It,  I  did  not  get  that,  you  know,  until  the 
decree  was — not  the  decree — until  the  Judgment  was  entered,  which  was  along 
after  I  had  gotten  out  of  the  matter.  Now,  I  did  not  know  what  that  litigation 
was.  Then  there  was  another  thing  that  I  did  not  know.  I  did  not  know  that 
the  Bolands  had  any  dispute  of  title  over  there,  which  they  did  have  finally, 
and  that  the  Lackawanna  claimed  a  good,  sizable  interest  in  this  dump.  Now, 
I  did  not  know  that.  Then,  when  I  brought  that  to  Mr.  Boland's  attention,  and 
he  began  to  see  his  $100,000  being  carved  out  by  $16,000,  by  a  third  interest 
of  tilt'  Petiles,  nnd  by  a  quarter  interest  of  the  Lackawanna,  it  began  to  get  him 
down  so  that  he  would  have  trouble  getting  home  on  the  proceeds;  and  tiiere- 
fore  we  agreed,  or  he  agreed,  to  raise  that  to  the  $161,000,  and  I  was  to  make 
that  up  on  the  rates.    That  is  what  was  to  happen. 

'J1iat  is  the  situation,  and  that  is  the  reason  why  the  price  was 
raised.  No  one  pretends  that  Judge  Archbald  had  anything  what- 
soever to  do  with  it.  I  care  not  whether  he  knew  that,  under  the 
original  arrangement,  $100,000  was  to  be  asked  and  that  it  was  after- 
wards raised  to  $161,000,  or  whether  he  only  knew  that  $161,000  was 
to  be  asked;  the  result  is  precisely  the  same  so  far  as  it  can  in  any 
way  affect  this  case. 

It  is  said,  and  said  truly,  that  the  judge  had  a  later  interview  with 
Loomis  on  or  about  the  25th  of  September,  and  then  on  the  27th  he 
got  a  letter  from  Loomis  saying  that  no  settlement  could  be  made 
because  the  Bolands  were  asking  too  much ;  that  he  had  an  interview 
with  Phillips  at  his  own  home  on  the  30th  of  September ;  that  he  had 
an  interview  here  in  Washington  with  Watson  on  or  about  the  7th 
of  October ;  that  he  had  a  still  later  interview  with  Mr.  Boland  ask- 
ing him  to  see  Mr.  Loomis  after  Watson  had  failed  and  given  up  the 
job:  that  he  did  see  Loomis  and  foimd  that  he  could  not  effect  a 
settlement,  and  then,  on  the  13th  of  November,  returned  all  the  papers 
to  Mr.  Watson  and  told  him  that  the  settlement  could  not  be  carried 
through  because  of  the  vast  difference  between  them  as  to  the  figures 
which  the  one  was  willing  to  give  and  the  other  was  willing  to  accept. 
Mr.  Worthington  asks  me  to  read  in  the  same  connection  with  that 
which  I  have  already  read  a  sentence  from  the  testimony  of  Mr. 
Watson.    I  read  from  page  1119 : 

I  had  every  reason  to  believe  perhaps  it  was  so,  and  therefore  we  added  It 
together,  and  it  made  $161,000,  and  that  is  the  only  price  I  ever  had — the  only 
price  I  was  ever  authorized  to  offer  the  land  for  to  the  Lackawanna  road — and 
I  offered  it  at  that  price. 
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I  may  say  just  in  this  connection  that  there  is  a  letter  of  Mr. 
Phillips  to  Mr.  Loomis,  both  of  th^m  officers  of  this  road,  showing 
exactly  how  that  $161,000  was  made  up,  on  the  demand  of  Mr.  Bo- 
land,  m  that  it  was  by  multiplying  376,000  tons  of  coal,  which  had 
been  shipped  from  their  washery  over  this  road,  by  43  cents  a  ton, 
which  they  claimed  was  the  excess  price  charged  against  them,  mak- 
ing just  exactly  the  price  which  was  presented  to  the  Delaware, 
Lackawanna  &  Western  Eailroad  Co.  by  him. 

There  is  no  thought  or  pretense  that  Judge  Archbald  had  any 
interview  with  them  in  which  anything  of  that  kind  was  said  or 
that  he  had  anything  whatsoever  to  do  with  the  sending  of  that 
letter.  There  were,  even  after  Judge  Archbald  returned  the  papers 
to  Mr.  Boland,  which,  by  the  way,  they  never  produced,  because  those 
papers  would  have  shown  the  $161,000  most  clearly,  and  it  is  the 
only  letter  that  they  did  not  produce  themselves,  although  it  was 
sent  to  and  admittedly  received  by  them,  and  although  Mr.  Pryor 
says  he  saw  the  papers  which  were  inclosed  lying  on  their  desks,  and 
Mr.  Boland  himself  testified  to  it — ^there  were  later  attempts  to 
settle  made  by  the  Bolands  themselves,  and  Mr.  Phillips  went  upon 
the  stand  and  testified  to  it.    I  read  from  page  878 : 

Q.  (By  Mr.  Worth ington.)  State  any  reason  Mr.  Christopher  G.  Boland 
gave  you  on  that  occasion  for  wishing  to  have  the  claim  of  the  Marian  Coal  Co. 
against  the  railroad  company  settled. — ^A.  He  stated  in  a  very  affecting  way, 
with  tears  rolling  and  coursing  down  his  cheeks,  that  he  was  worried  and  fret- 
ting about  his  brother  Will ;  that  he  was  afraid  he  would  lose  his  mind. 

But  it  is  said  here  that  there  is  to  be  an  inference  drawn  as  against 
Judge  Archbald  unfavorably  because  the  letters  which  were  sent  to 
the  officials  of  the  railroad  company  were  written  on  Commerce 
Court  paper.  Mr.  Manager  Sterling  said  yesterday  that  they  were 
all  thus  written.  That  is  a  mistake ;  not  an  intentional  mistake,  but 
none  the  less  an  actual  mistake.  Most  of  them  were  so  written.  So, 
also,  most  of  the  letters  w'hich  were  written  to  other  people  appearing 
in  this  case  were  written  on  Commerce  Court  paper.  But  there  were 
a  few  letters  written  not  on  Commerce  Court  paper  as  well  to  the 
railroad  officials  as  to  other  people.  But  the  explanation  of  it,  and 
the  perfectly  natural  explanation  of  it,  was  that  which  was  given  by 
Judge  Archbald  when  the  question  was  put  to  him.  He  said,  "1 
never  thought  anything  about  it.  I  dictated  the  letters  to  my  ste- 
nographer and  she  wrote  the  letters  on  that  paper  because  it  hap- 
pened to  be  handiest,  and  she  brought  them  to  me  and  I  signed  them 
and  the  letters  were  sent  out." 

I  do  not  know  how  far  custom  has  made  it  right  for  men  in  official 
position  to  write  private  and  personal  matters  on  official  paper.  I 
know  that  I  personally  have  received  a  great  many  letters  tnus  writ- 
ten, and  on  purely  private  business,  and  I  know  that  I  never  heard 
it  challenged  until  this  case  commenced,  oi*  heard  it  said  that  that 
was  proof  of  any  wrongdoing  by  anybody. 

I  recall  reading  in  sacrea  history  that  some  nineteen  centuries 
ago  the  scribes  and  pharisees  brought  before  Christ  a  woman  who 
was  taken  in  adultery,  and  they  tempted  him,  asking  him  what 
should  be  done  with  that  woman.  The  Sacred  Book  tells  us  He 
stooped  down  and  wrote  with  his  finger  upon  the  ground.  And 
when  the  men  who  brought  her  there  saw  what  was  written  upon 
the  ground,  they  all  went  away  without  making  any  accusation  against 
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her.  Tradition  says  that  that  which  was  there  written  upon  the 
ground  contained  the  names  of  those  with  whom  that  woman's 
accusers  had  themselves  committed  adultery. 

I  wonder  whether  or  not  if  that  same  inerrant  finger  could  come 
here  this  day  and  write  upon  the  walls  of  this  Chamber,  if  indeed 
those  walls  are  vast  enough  for  that  purpose,  the  names  of  those 
to  whom  Judge  Archbald's  accusers  had  written  on  private  business 
upon  official  stationery,  how  many  of  those  accusers,  like  the  scribes 
and  Pharisees  of  old,  would  quietly  slide  away  not  waiting  to  hear 
"  he  that  is  without  sin  among  you,  let  him  cast  the  first  stobe." 

But  it  was  said  that  the  tendency  of  the  Peale  case  had  something 
to  do  with  it.  That  case  was  pending  in  Judge  Archbald's  court, 
and  they  say  that  he  had  no  business  to  undertake  to  act  in  this 
matter  because  of  the  pendency  of  that  case.  But,  gentlemen,  it  is 
an  admitted  fact,  entirely  outside  of  the  facts  to  which  I  have  alreadv 
called  your  attention,  that  there  was  nothing  done  in  that  case  which 
was  in  any  way  improper.  I  read  from  page  933,  when  objection- 
was  made  to  an  offer  of  proof  by  Mr.  Fitzgerald,  who  was  one  of  the 
counsel  in  the  case,  because  there  was  no  claim  of  improper  conduct. 
The  Presiding  Officer  ruled  that — 

The  Chair  remembers  there  is  no  issue  raised  iu  the  articles  of  impeachment 
as  to  the  improper  conduct  of  Judge  Archbald  in  this  particular  case. 

And  again: 

If  the  facts  indicated  by  the  question  were  established  by  the  evidence,  it 
would  not  affect  the  case  in  any  manner,  because  there  is  no  charge  in  the 
articles  of  impeachment  of  any  improper  conduct  of  Judge  Archbald  in  that 
particular  case,  as  the  Chair  recollects. 

And  that  admission  on  behalf  of  the  managers  answers  so  com- 
pletely the  wild  statements  which  were  made  by  William  P.  Boland 
when  upon  the  witness  stand,  namely,  that  the  judge  did  influence 
Judge  Witmer  to  make  a  wrongful  decision  and  that  the  judge  de- 
cided the  demurrer  in  the  case  because  of  their  refusal  to  discount 
the  note,  although  the  note  was  not  drawn  for  months  after  the 
decision  was  rendered — ^that  admission  on  behalf  of  the  managers 
takes  that  matter  so  far  out  of  this  case  that  it  is  not  worthy  of  fur- 
ther consideration. 

I  think  so  far  as  article  2  is  concerned  we  are  now  in  a  position 
to  summarize  it  without  going  far  astray  as  to  the  result.  We  have 
here  admittedly  a  judge  of  integrity — of  integrity  as  a  judge  and  as 
a  man — impartial  in  all  he  did,  who  never  undertook  to  sit  in  any 
case,  even  as  to  these  litigants,  after  he  had  undertaken  to  settle 
their  controversy,  who  is  able,  industrious,  and  impartial;  and  you 
are  asked  to  say  that  that  man  is  corrupt  and  dishonest  and  ought  to 
be  removed  simply  because  he  undertakes  at  the  behest  of  one  friend 
to  settle  the  difficulty  which  another  friend  is  in.  I  want  to  know 
what  the  Members  of  this  Senate  would  do  if  they  were  in  the  position 
in  which  Judge  Archbald  was,  as  stated  by  him.  I  read  from 
page  1195: 

I  had  known  Mr.  Boland  30  or  40  years;  I  can  not  tell  just  how  lonp.  1 
knew  him  familiarly  enough  to  speak  of  him  by  his  name.  People  call  him 
'*  Christy."  I  talked  with  him  in  a  friendly  and  familiar  way  every  time  we 
met.  He  came  to  me  in  my  office  on  one  occasion — I  can  not  fix  the  exact  date; 
T  have  no  means  of  doing  it — and  told  me  about  this  settlement.  He  said  that 
the  matter  was  preying,  on  the  mind  6t  his  brother,  W.  P.  Boland,  and  he 
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expected  if  It  went  on  further  that  it  would  end  in  his  brother  going  to  an 
asylum.  My  impression  is  that  tears  came  to  his  eyes,  and  he  drew  upon  my 
sympathy  in  that  way  by  what  he  said  and  in  his  appearance.  He  aslced  and 
spoke  about  this  settlement  and  wanted  me  to  see  what  I  could  do  with  regard 
to  it.  He  came  two  or  three  other  times  in  a  similar  way  at  a  later  date.  I 
can  not  fix  the  time  when  that  occurred. 

I  want  to  know,  gentlemen,  if  a  friend  of  yours  of  30  or  40  years' 
^  standing  had  come  to  you  and  said  that  thing  to  you,  what  would  you 
have  done?  Mind  you,  C.  G.  Boland  was  called  upon  the  stand  as 
a  witness  after  ,that  testimony  was  given  and  never  undertook  to 
dispute  It  in  the  slightest  degree.  What  would  you  have  done  ?  I 
believe  as  long  as  red  blood  flows  in  your  veins  you  would  have  done 
just  what  Judge  Archbald  did.  You  would  liave  gone  out  at  the 
behest  of  a  friend  of  that  kind  and  you  would  have  striven  to  settle 
the  difficulty  which  so  seriously  threatened  the  mind  and  memory  of 
that  friend's  brother.  And  there  could  be  drawn  as  against  you  for 
doing  that  thing  nothing  whatsoever,  but  in  your  favor,  many,  many 
things. 

If  Judge  Archbald  had  endeavored  to  sit  in  that  case  after  that 
time,  there  might  have  been  some  slight  shadow  of  a  complaint,  but 
there  is  no  pretense  of  that  thing.  He  exercised  his  manhood  rights ; 
he  played  the  part  of  a  Christian  as  he  was  required  to  play  it,  and 
instead  of  being  condemned  he  should  be  praised. 

I  recall  that  m  the  Sermon  on  the  Mount  we  are  told  that "  Blessed 
are  the  peacemakers,  for  they  shall  be  called  the  children  of  God." 
But  if  a  man  were  in  Federal  office  and  should  be  deprived  of  the 
right  to  do  that  thing,  then  must  it  be  said  that  "  Cursed  are  the  peace- 
makers who  are  in  the  Federal  service,  for  they  shall  be  impeached 
for  treason,  bribery,  or  other  high  crimes  and  misdemeanors  " ;  and 
nothing  less  than  that  can  be  said  in  regard  to  it. 

I  pass,  gentlemen,  to  the  fourth  article.  That  article  has  attracted 
more  attention  in  the  Senate,  if  one  may  judge  by  the  number  of 
questions  that  were  submitted  to  Judge  Archbald  when  upon  the  wit- 
ness stand,  than  any  of  the  other  articles. 

I  shall  not  undertake  to  claim  here  that  that  which  Judge  Arch- 
bald did  on  that  occasion  could  not  better  have  been  done  otherwise. 
I  think  it  could.  But  that  is  not  the  question.  The  question  here  is 
whether  that  which  he  did  constitutes  a  high  crime  and  misdemeanor. 
And  there  is  no  other  question  than  that  in  it.  And  unless  you  find 
that  it  does  constitute  a  high  crime  and  misdemeanor,  however  much 
you  may  regret  and  reprobate  that  which  was  in  fact  done,  you  must 
find  a  verdict  of  not  guilty  upon  this  article. 

Let  us  see  what  the  case  is.  The  New  Orleans  Board  of  Trade  had 
suggested  and  finally  instigated  proceedings  before  the  Interstate 
Commerce  Commission  growing  out  of  freight  rates  on  the  Louisville 
&  Nashville  road,  from  New  Orleans  to  Montgomery,  by  one  route 
through  Pensacola  and  by  another  route  through  Mobile.  The  In- 
terstate Commerce  Commission  had  early  adopted  for  their  guidance 
the  rule  that  if  the  through  rate  for  freight  between  two  points  was 
greater  than  the  sum  total  of  the  local  rates  between  the  points,  that 
that,  if  not  conclusive,  certainly  was  a  most  violent  presumption  to 
establish  the  fact  that  the  through  rate  was  an  improper  rate  and 
ought  to  be  reduced. 

When  that  rule  was  promulgated  the  Louisville  &  Nashville,  which 
was  up  against  water  competition  as  to  a  part  of  its  route,  in  order 
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to  comply  with  the  requirements  of  the  commission,  changed  the  rates 
so  that  the  through  rate  did  coincide  with  the  suiii  total  of  the  local 
rates.  That  settled  the  proceedings  for  a  little  while,  but  later  on 
they  were  instituted  and  carried  on  in  the  Interstate  Commerce  Com- 
mission, and  there  were  two  questions  raised  in  those  proceedings — 
the  first  related  to  what  are  Imown  as  class  rates,  and  the  second  to 
that  which  are  known  as  commodity  rates. 

'^  Class  rates,"  as  Judge  Archbald  explained  the  other  day,  means 
rates  upon  a  number  of,  comparatively  speaking,  similar  articles. 
"  Commodity  rates  "  means  rates  upon  an  individual  article,  because 
it  is  supposed  to  be  more  expensive  to  transport  than  other  articles. 

And  when  the  Interstate  Commerce  Commission  ce^me  to  pass  ui)on 

the  matter  they  decided  only  one  branch  of  it.    As  the  papers  which 

related  to  that  were  not  read  when  thev  were  introduced  in  evidence. 

I  think  it  important,  that  there  may  be  a  proper  comprehension  oi 

exactly  what  the  situation  is,  that  you  may  know  just  what  the  In- 

tersate  Commerce  Commission  did  decide,  and  I  will  read  now  from 

the  concluding  clause  of  their  opinion  in  this  case : 

In  regard  to  the  commodity  rates  attacked  in  these  proceedings  certain  ad- 
justments and  changes  have  been  made  therein  by  the  defendant  since  the  insti- 
tution thereof  with  the  view  of  correcting  inequalities  or  excessive  charges 
found  to  exist,  which  adjustments  and  changes  are  admitted  to  have  removed 
the  cause  of  complaint  to  some  extent.  It  is  impracticable  in  the  present  state 
of  the  record  to  determine  satisfactorily  what  other  changes,  if  any,  respecting 
commodity  rates  should  be  made.  These  cases  will  be  retained  therefore  for 
such  further  investigation  and  consideration  of  commodity  rates  involved  as  the 
facts  and  circumstances  may  seem  to  require. 

So  that  you  see  in  the  case  pending  before  the  Interstate  Commerce 
Commission  they  decided  the  question  of  class  rates  and  they  reserved 
the  decision  as  to  commodity  rates,  and  in  that  aspect  of  the  matter 
the  Louisville  &  Nashville  Railroad  filed  their  petition  in  the  circuit 
court  of  the  United  States,  which  proceedings  were  subsequently 
certified  to  the  Commerce  Court  at  the  time  of  its  creation,  and 
became  the  first  case  in  that  court. 

Of  course  that  petition  could  only  attack  the  ruling  of  the  Inter- 
state Commerce  Commission  in  relation  to  class  rates,  because  there 
was  still  pending  and  undecided  the  question  of  commodity  rates. 
That  is  all  it  did  attack.  While  it  was  in  that  shape  Judge  Archbald 
told  you — and  about  that  there  is  no  dispute — ^tnat  the  Commerce 
Court  in  considering  the  matter  reached  the  conclusion  that  they 
would  sustain  the  rming  of  the  Interstate  Commerce  Commission. 

Judge  Archbald  did  not  agree  with  that  conclusion  and  undertook 
to  write  a  dissenting  opinion.  In  the  course  of  that  undertaking  he 
found  the  particular  clause  in  the  testimony  which  had  been  quoted — 
and  I  am  not  going  to  stop  to  read  it,  for  it  is  not  worth  wnile — ^by 
which,  judging  that  by  the  context,  it  would  appear  as  if  the  wora 
"  not "  had  been  omitted.  And  it  was  in  that  aspect  of  the  matter  he 
wrote  to  Mr.  Bruce  to  obtain  the  fact  upon  tne  point,  so  that  he 
might  use  it  in  connection  with  his  dissenting  opinion. 

It  may  be  said  that  the  elimination  of  the  word  "  not "  was  a  very 
important  elimination,  and  in  a  sense  it  would  be  so;  and  yet,  curi- 
ously enough,  in  this  record  before  the  Senate  we  have  no  less  than 
four  instances  where  the  word  "  not "  has  been  omitted  in  the  printed 
proceedings,  which  had  to  be  corrected  by  calling  the  attention  of 
the  Senate  to  it,  after  the  reading  of  the  Journal.    And  it  finally 
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appears  omitted  in  the  brief  which  Mr.  Mana^r  Clayton  has  filed, 
and  that  has  not  been  corrected  and  the  "  not "  is  still  omitted  to  this 
day.  So  it  plays  very  little  part  whether  the  word  "not"  was 
omitted  or  whether  any  other  word  was  omitted. 

So,  if  you  choose,  you  may  say  that  it  was  a  blunder  or  mistake, 
or  any  word  y^ou  choose  to  attach  to  it,  on  the  part  of  Judge  Archbald 
not  to  call  attention  to  counsel  on  the  other  side  and  also  call  the 
attention  of  the  other  judges  of  the  court  to  the  receipt  of  that  letter 
from  Mr.  Bruce.    Call  it  that  if  you  choose. 

Mr.  Manager  Clayton.  Will  you  please  give  me  the  page  of  the 
brief  in  which  the  error  to  which  you  have  referred  occurs? 

Mr.  Simpson.. Page  7.  I  will  call  attention  to  the  exact  point  later 
on,  if  you  wish. 

The  question  is  not  whether  that  was  a  mistake  on  his  part,  but 
whether  there  was  an  evil  motive  in  that  mistake.  There  can  not 
have  been  an  evil  motive  in  that  mistake,  because  it  is  an  admitted 
fact  in  this  case — which  probably  the  Senators  have  forgotten,  but 
which  was  admitted  when  Mr.  Bruce  was  on  the  witness  stand — ^that 
that  letter  which  was  received  by  Judge  Archbald  was  pasted  by  him 
into  the  record  in  that  case  and  remains  in  that  record  unto  this  day, 
and  is  printed  in  the  paper  book  in  the  Supreme  Court,  where  that 
case  is  now  pending. 

Now,  can  anyone  under  God's  heaven  imagine  that  there  could  be 
an  evil  motive  in  a  man  writing  and  receiving  a  letter  when  that 
man  would  paste  that  letter  into  the  record  where  everybody  could 
see  it? 

I  do  not  know  whether  or  not  that  is  how  the  managers  found  out 
in  regard  to  it,  but  that  is  the  fact,  and  it  negatives  in  the  most  con- 
clusive way  the  possibility  of  any  evil  motive  in  regard  to  it. 

The  same  thing  is  true,  only  m  a  somewhat  dinerent  sense,  of  the 
second  letter  that  Judge  Archbald  wrote^  That  letter  was  calling 
attention  to  that  which  Judge  Mack  had  discovered,  or  thought  he 
had  discovered,  of  what  are  known  as  variations  from  the  Cooley 
award.  But  those  variations  related  purely  and  simply  to  the  com- 
modity rates,  which  had  never  been  decided  bv  the  Interstate  Com- 
merce Commission  and  therefore  were  not  before  the  Commerce 
Court 

And  so  it  was  that  when  Mr.  Bruce  replied  to  Jud^e  Archbald  in 
regard  to  the  matter  he  called  attention  to  that  identical  fact,  and  I 
shall  read  onlv  a  few  lines  from  the  letter  to  demonstrate  that : 

Finding  that  the  commission  had  decided  nothing  on  the  subject  of  com- 
modity rates,  but  had  expressly  reserved  that  subject  for  further  consideration, 
and  that  the  equity  suit  filed  by  the  railroad  company  attacking  the  commis- 
sion's order  was  therefore  necessarily  confined  to  the  subject  of  class  rates,  to 
which  the  commission's  order  was  confined,  I  never  attempted  to  make  any 
Investigation  of  the  subject  of  commodity  rates  or  to  make  any  preparation  of 
the  case  based  upon  the  consideration  of  them,  and  I  do  not  see  how  any  ques- 
tion pertaining  to  commodity  rates  can  now  be  before  the  Commerce  CJourt. 

Of  course,  no  such  question  was  before  that  court,  and  it  was  quite 
unnecessary,  however  wise  it  might  have  been  to  call  the  attention 
of  the  court  to  that  fact  by  producing  the  letter,  especially  as  accord- 
ing to  the  statement  of  Judge  Archbald  the  thing  became  wholly 
immaterial  in  the  consideration  of  the  case. 

But  if  that  thing  was  something  which  he  should  not  have  done,  it 
was  at  most  a  breach  of  the  law  of  ethics.    It  was  no  breach  of  any 
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known  law  of  the  land.    It  was  no  more  a  breach  of  ethics  on  the 

Sart  of  Judge  Archbald  than  it  was  a  breach  of  ethics  on  the  part  of 
[r.  Bruce  himself,  for  he  testified  when  he  was  before  you  that  he 
did  not  communicate  the  facts  to  counsel  on  the  other  side,  and  he 
testified  also — and  it  is  in  this  record — that  he  got  a  letter  from 
Judge  Mack,  who  was  writing  the  dissenting  opinion,  and  he  replied 
to  that  also. 

I  do  not  know  how  many  Senators  there  are  in  this  Chamber  who 
know  Mr.  Bruce.  Probably  both  of  the  Senators  from  Kentucky  do 
know  him.  If  they  do  know  him,  I  am  quite  sure  they  will  say  to  you, 
as  one  of  the  justices  of  the  Supreme  Court  of  this  country  said  not 
very  long  ago,  that  he  is  one  of  the  very  best  lawyers,  one  of  the 
highest-toned  lawyers  that  ever  came  to  practice  at  their  bar.  If  a 
man  of  that  character  should  commit  a  breach  of  the  law  of  ethics, 
why  complain  of  Judge  Archbald  and  claim  that  it  is  a  crime  that  he 
did  likewise? 

I  want,  in  that  same  connection,  and  closing  all  that  I  have  to  say 
upon  that  point,  to  read  to  you  what  was  said  by  Mr.  Manager  Ster- 
ling yesterday.    I  read  from  page  1361  : 

Do  you  ask  the  question,  Would  you  Impeach  and  convict  Judge  Archbald  and 
remove  him  from  office  for  his  correspondence  with  Helm  Bruce?  I  speak  for 
myself  when  I  say  no ;  I  would  not  if  that  stood  alone,  but  It  is  a  part  of  the 
system;  It  is  one  fact  which  dovetails  into  this  line  of  conduct  which  he  has 
'carried  on  with  the  raiiroads,  and  it  is  a  system  so  rank  that  "it  smells  to 
heaven." 

He  may  say  that  as  much  as  he  pleases.  The  point  in  it,  however, 
is  this :  That  when  you  come  to  vote  on  the  fourth  article  of  impeach- 
ment you  are  only  to  determine  under  that  article  as  it  is  expressed, 
whether  or  not  the  sending  of  those  letters  to  and  the  receiving  of 
the  letters  from  Mr.  Bruce,  without  notice  to  counsel  on  the  other 
side,  is  an  impeachable  offense. 

You  can  not  carry  into  your  decision  as  to  the  fourth  article  any- 
thing which  relates  to  any  system,  if  such  there  be.  To  do  so  would 
contravene  the  very  first  fundamental  principle  of  a  trial,  namely, 
that  a  man  shall  be  convicted  only  of  that  which  is  charged  against 
him.  And  so  little  did  the  managers  of  the  House  think  of  it  as 
an  element  in  itself  that  they  did  not  even  include  it  in  their  dragnet 
thirteenth  article  at  all.  It  is  not  even  suggested  there,  and  hence  to 
claim  that  it  is  part  of  a  "  system  "  is  simply  a  claim  not  to  be  con- 
sidered at  all. 

I  pass  on  to  the  fifth  article.  I  am  afraid  my  colleague  is,  or 
should  be,  getting  nervous  for  fear  I  will  use  a  part  of  his  time. 

Mr.  WoRTHiNGTON.  Take  all  the  time  you  want. 

Mr.  Simpson.  The  fifth  article,  Mr.  Manager  Floyd  said  yesterdav 
he  considered  was  one  of  the  most  important  of  them  all.  I  think 
it  was  Mr.  Floyd  who  made  the  statement,  but  if  not  it  was  one 
of  the  others;  but  I  think  it  was  Mr.  Floyd.  And  yet  that  article 
is  one  of  the  simplest  of  them  all. 

The  charge  in  that  article  is  that  Mr.  Frederick  Warnke  in  1904 
was  the  owner  of  a  two-thirds  interest  in  certain  coal  lands  owned 
by  the  Philadelphia  &  Eeading  Railroad  Co.,  and  the  railroad 
company  forfeited  the  lease  which  Mr.  Warnke  had,  and  that  he 
afterwards  went  to  Judge  Archbald  and  asked  him.  Judge  Archbald, 
to  intercede  with  the  officials  of  the  Reading  Railroad  Co.,  and  in 
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consideration  of  that  intercession  Judge  Archbald  received  the  sum 
of  $510. 

Now,  that  is  the  substance  of  that  charge.  I  do  not  care  about 
taking  the  time  to  read  it  at  length. 

You  will  perceive  at  once,  therefore,  that  all  the  evidence  which 
was  introduced  here  by  the  managers  which  related  to  the  arrange- 
ments existing  between  John  Henry  Jones  and  Fred  W.  Jones,  and 
whatever  agreements  there  may  have  been  between  them,  are  wholly 
immaterial  to  the  consideration  of  this  article.  You  will  perceive 
also  that  under  that  article,  unless  that  $510  note  was  given  as  a  con- 
sideration for  Judge  Archbald  using  his  influence  with  the  Philadel- 
phia &  Reading  Coal  &  Iron  Co.,  it  does  not  make  any  difference  for 
what  it  was  given.  It  is  not  charged  to  be  anvways  wrong,  if,  as  the 
fact  was,  it  was  a  commission  for  the  sale  to  tne  Premier  Coal  Co.  by 
the  Lacoe  &  Shiffer  Coal  Co.  of  the  fill  known  as  the  old  gravity  fill, 
for  in  that  event  it  is  not  a  subject  of  complaint  in  this  article." 

Let  us  see  what  the  facts  are.  It  is  undoubtedly  true  that  there 
was  an  interest  which  Mr.  Warnke  had  in  a  lease  with  the  Philadel- 

Ehia  &  Reading  Coal  &  Iron  Co.  It  is  not  questioned  here  but  that 
e  had  expended  $65,000  to  $75,000  in  rebuilding  the  washery  and 
getting  ready  to  wash  the  coal  that  was  in  the  dump.  It  is  not  ques- 
tioned here  but  that  the  original  lease  of  which  he  was  the  assignee 
had  a  clause  in  it  that  if  there  was  an  assignment  of  the  lease  the 
Philadelphia  &  Reading  Coal  &  Iron  Co.  had  the  right  to  forfeit 
the  lease ;  and  there  is  no  doubt  but  that,  cruelly  as  I  think,  though 
within  their  legal  right,  they  did  forfeit  the  lease  because  of  that 
assignment,  and  that  Mr.  Warnke  lost  his  $65,000  to  $75,000.  There 
is  no  doubt  also  but  that  he  undertook  through  himself  and  through 
other  friends  of  his  to  induce  Mr.  Richards  of  the  Philadelphia  & 
Reading  Coal  &  Iron  Co.  to  reconsider  that  determination  and  to  try 
to  get  back  the  lease  which  he  had  had  or  to  lease  to  him  the  Lincoln 
coal  dump  so  that  he  might  in  some  degree  recoup  a  portion  of  his 
losses. 

There  is  no  doubt  but  that  he  came  to  Judge  Archbald;  that  he 
told  Judge  Archbald  the  story  of  his  losses,  and  that  he  asked  the 
judge  if  ne  would  not  go  to  Mr.  Richards  and  see  if  he,  the  judge, 
could  not  get  for  him,  Warnke.  an  interview  with  Richards  to  the 
end  that  he  might  endeavor  again  to  persuade  Air.  Richards  to  yield 
the  point  and  give  him  back  the  washery  or  give  him  the  Lincoln 
dump  so  that  he  might  recoup  his  money. 

There  is  no  doubt  about  the  fact  that  Judge  Archbald,  then  being 
about  to  visit  Pottsville,  wrote  a  letter,  in  which  letter  he  said  he  was 
coming  to  Pottsville  on  a  certain  day,  and  he  asked  Mr.  Richards 
if  he  could  not  see  him ;  that  he  saw  Mr.  Richards  and  then  put  the 

{)roposition  before  Mr.  Richards ;  and  that  he  then  for  the  first  time 
earned  that  Mr.  Richards  had  been  previously  importuned  to  grant 
that  relief  to  Mr.  Warnke,  and  that  then  for  the  first  time  he  also 
learned  that,  like  the  laws  of  the  Medes  and  Persians,  the  rules  of 
the  Philadelphia  &  Reading  Coal  &  Iron  Co.  can  not  be  altered,  and 
they  would  not  consider  anything  Mr.  Warnke  mi^ht  have  to  say. 

All  those  things  are  without  any  dispute.  But  is  there  any  crime 
in  that  ?  Is  there  any  wrongdoing  in  that  ?  It  is  not  even  alleged  that 
the  Philadelphia  &  Reading  Railroad  or  Railway  or  Coal  &  jfron  Co. 
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had  any  litigation  pending  before  any  court  of  which  Judge  Arch- 
bald  was  a  member.  That  was  admitted  in  the  argument  made  here 
yesterday. 

What  they  say — and  it  is  one  of  the  most  curious  ar^ments  I  ever 
listened  to — that  because  in  the  sale  of  the  gravity  fill  he  did  take  a 
commission  and  wanted  to  know  "why  not,"  that  you  might  infer 
from  that  fact  alone  that  the  note  which  was  given  to  him  on  this 
occasion  was  given  to  him  as  a  consideration  for  trying  to  help  Mr. 
Wamke.  This  to  me  is  one  of  the  most  curious  arguments  that  any- 
one could  brinff  before  any  body  of  men  supposed  to  be  sitting  as 
judges,  especially  as  months'  time  even  had  intervened  before  the  note 
was  given. 

But  there  is  no  evidence  whatsoever  that  that  note  was  given  at  all 
for  any  such  purpose.  There  have  been  before  you  no  less  than  five 
witnesses,  every  one  of  whom  testified  that  that  note  was  given  as  a 
commission  on  the  sale  of  the  old  gravity  fill.  There  is  no  doubt,  be- 
cause there  has  been  here  produced  before  you  the  letters  by  Mr. 
Berry  and  others  that  Judge  Archbald  had  an  option  upon  the  old 
gravity  fill.  There  is  no  doubt  that  he  undertook  to  sell  that  to  the 
Central  Brewing  Co.,  and  that  they  sent  and  examined  it  and  for 
reasons  satisfactory  to  themselves  said  that  they  would  not  take  it. 
There  is  no  doubt  that  the  examination  which  was  made  for  that 
brewing  company  was  made  by  Mr.  Warnke,  and  that  he  became  sat- 
isfied from  the  examination  which  he  then  made  that  there  was  suffi- 
cient value  in  that  fill  for  him  to  buy  it;  and  that  he  then  entered 
upon  negotiations  with  Judge  Archbald  while  he  still  held  that  option 
for  the  purchase  of  that  fill. 

It  is  true  that  while  those  negotiations  went  on  the  original  option 
ran  out.  There  was  still,  however,  the  oral  option.  But  whether  there 
was  a  written  or  oral  option  makes  absolutely  no  difference.  Under 
the  law  of  Pennsylvania,  whatever  may  be  the  law  elsewhere,  if  an 
agent  or  commission  man  brings  the  parties  together,  and  that  results 
finally  in  a  contract,  it  makes  no  difference  whether  that  man  has  any- 
thing to  do  with  the  final  making  of  the  contract,  whether  his  agency 
ceases  in  the  meantime  or  no,  or  what  could  happen  to  it,  having  once 
brought  the  parties  together  resulting  in  a  contract,  he  has  done  all 
that  the  law  requires  of  him  and  he  is  entitled  to  be  paid  his  com- 
mission. 

That  is  the  reason  why  the  commission  was  paid  to  Judge  Archbald 
in  this  case,  and  that  is  the  reason  why  he  was  entitled  to  retain  so  much 
of  it  as  he  did  in  fact  retain.  Of  course  he  gave  half  of  it  to  Mjp. 
Jones,  who  was  interested  in  the  matter  with  nim,  and  he  produced 
his  checks  and  check  stubs  showing  that  identical  fact,  and  it  is  a 
conceded  fact  throughout  the  case. 

Now,  I  want  to  Know  what  you  are  going  to  do  under  circum- 
stances such  as  these,  with  the  presumption  of  innocence  to  which  I 
heretofore  have  adverted,  and  to  the  doctrine  of  reasonable  doubt, 
and  to  the  effect  to  be  given  to  good  character,  when  upon  such  an 
argument  as  was  made  yesterday  T)v  the  managers  in  regard  to  it  you 
are  asked  to  charge  Judge  Archbald  with  crime,  as  against  the  testi- 
mony of  at  least  six  witnesses,  without  one  single  word  from  any- 
body in  antagonism  to  that  which  those  witnesses  have  said. 

I  pass  to  the  seventh  article.  The  allegation  in  that  article  in 
regard  to  Judge  Archbald  is  that  while  he  was  sitting  as  a  judge  in 
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the  district  court — ^that  brings  up  a  new  question  of  law,  which  I 
am  going  to  refer  to  in  a  moment— he  entered  into  negotiations  with 
one  W.  W.  Kissinger  in  relation  to  a  coal-mining  scheme — I  think  it 
was  in  Venezuela — and  that  while  those  negotiations  were  going  on 
he  tried  the  case  of  the  Old  Plymouth  Coal  Co.,  in  which  Kissinger 
was  a  stockholder,  against  various  insurance  companies,  and  that 
while  also  that  matter  was  pending  he  indorsed  a  note  for  $2,500  at 
the  request  of  Mr.  Kissinger,  and  caused  it  to  be  presented  to  Mr. 
Lenahan,  who  was  one  of  the  counsel  for  Mr.  Kissinger  in  the  trial 
of  that  particular  suit. 

The  first  question  which  arises  is  the  one  which  has  been  referred 
to  by  several  of  the  managers,  and  was  suggested  I  think  by  the  Sen- 
ator from  Idaho  [Mr.  Borah]  in  the  beginning  of  this  trial,  viz, 
whether  or  not  the  Senate  can  now  consider  an  article  of  impeach- 
ment which  relates  to  acts  done  while  Judge  Archbald  was  a  district 
judge  before  his  appointment  to  and  confirmation  as  a  judge  of  the 
Commerce  Court.  I  shall  not  take  much  time  to  argue  that  legal 
question,  for  the  reason  that  all  of  the  articles  beginning  at  the  sev- 
enth and  running  to  the  twelfth,  which  deal  with  this  question,  are 
articles  of  comparative  unimportance.  But  inasmuch  as  the  question 
has  been  raised  it  ought  to  be  considered,  and  so  briefly  I  shall  con- 
sider it.  The  managers  in  their  brief  say  this  in  referring  to  this 
question : 

In  this  respect  the  case  here  presented  seems  to  be  unique  in  the  annals  of  im- 
peachment proceedings  under  our  Constitution. 

And  they  say  further  in  that  regard  that  they  can  justify  the  arti- 
cles of  impeachment,  notwithstanding  the  change  of  oflSce,  because 
the  two  offices  are  substantially  the  same  within  the  contemplation  of 
the  constitutional  provisions  relating  to  impeachments. 

That  argument  necessarily  concedes  the  points  decided  in  the 
Blount  case  and  considered  and  voted  upon  in  the  Belknap  case,  that 
he  who  is  out  of  office  can  no  longer  be  impeached.  It  necessarily  also 
concedes  that  the  constitutional  provision  has  for  its  primary  pur- 

Eose  the  removal  of  the  delinquent  from  the  particular  office  in  which 
e  is  said  to  have  done  a  wrong.  That  is  the  necessary  conclusion 
from  the  provision  of  Article  I,  section  3,  of  the  Constitution,  which 
provides  what  shall  be  the  penalty  in  case  of  impeachment.  It  is 
considered  also  by  Judge  Story  in  his  work  on  the  Constitution,  and 
I  wish  to  read  a  paragraph  in  regard  to  it  even  though  it  takes  a 
little  time  to  do  it.  In  referring  to  the  clause  of  the  Constitution  to 
which  I  have  adverted,  Judge  Story  says : 

From  this  clause  it  appears  that  the  remedy  by  impeachment  is  strictly  con- 
fined to  civil  officers  of  the  United  States,  including  the  President  and  Vice 
President  In  this  respect  it  differs  materially  from  the  law  and  practice  of 
Great  Britain.  In  that  Kingdom  all  the  King's  subjects,  whether  peers  or  com- 
moners, are  impeachable  in  Parliament;  tliough  it  is  asserted  that  commoners 
can  not  now  be  impeached  for  capital  offenses  but  for  misdemeanors  only.  Snch 
kinds  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the 
abuse  of  high  offices  of  trust  are  the  most  proper,  and  have  been  the  most  usual 
ground  for  this  Icind  of  prosecution  in  Parliament.  There  seems  a  peculiar 
propriety,  in  a  republican  government  at  least,  in  confining  the  impeaching 
power  to  persons  holding  office.  In  such  a  government  all  the  citizens  are  equal, 
and  ought  to  have  the  same  security  of  a  trial  by  jury  for  all  crimes  and  offenses 
laid  to  their  charge  when  not  holding  any  official  character.  To  subject  them 
to  impeachment  would  not  only  be  extremely  oppressive  and  expensive,  but 
would  endanger  their  lives  and  liberties  by  exposing  them  against  their  wills  to 
persecution  for  their  conduct  in  exercising  their  political  rights  and  privileges. 
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Dear  as  the  trial  by  jury  Justly  is  in  civil  cases,  its  value  as  a  protection  against 
the  resentment  and  violence  of  rulers  and  factions  in  criminal  prosecutions 
makes  it  inestimable.  It  is  there,  and  there  only,  that  a  citizen,  in  the  sym- 
pathy, impartiality,  the  intelligence,  and  incorruptible  integrity  of  his  fellows 
impaneled  to  try  the  accusation,  may  Indulge  a  well-founded  confidence  and 
sustain  and  cheer  him.  If  he  choose  to  accept  office  he  would  voluntarily  incur 
all  the  additional  responsibility  growing  out  of  it.  If  impeached  for  his  con- 
duct while  in  office  he  could  not  Justly  complain,  since  he  was  placed  in  that 
predicament  by  his  own  choice,  and  in  accepting  office  he  submitted  to  all  the 
consequences.  Indeed,  the  moment  it  was  decided  that  the  Judgment  upon  im- 
peachment should  be  limited  to  removal  and  disqualification  from  office  it  fol- 
low(?d.  as  a  natural  result,  that  it  ought  not  to  reach  any  but  officers  of  the 
United  States.  It  seems  to  have  been  the  original  object  of  the  friends  of  the 
National  Government  to  confine  it  to  these  limits,  for  in  the  original  resolutions 
proposed  to  the  convention  and  in  all  the  subsequent  proceedings  the  power  was 
expressly  limited  to  national  officers. 

If  the  argument  which  was  thus  presented  by  Judge  Story  is  sound 
it  must  necessarily  follow  that  the  similarity  of  the  two  oflSces  is  not 
and  can  not  be  of  any  moment  whatsoever.  Can  it  be  said  that  if  a 
civil  officer,  say  in  the  Cabinet  of  the  President,  is  transferred  from 
one  portfolio  to  the  other  and  continues  steadily  in  office,  that  he  may 
be  impeached  while  holding  the  second  office  for  that  which  was  done 
in  the  first,  and  yet  if  he  passes  from  the  Cabinet  to  the  Senate  or 
into  private  life  he  can  not  be  impeached  at  all?  There  is  no  logic 
or  sound  reasoning  in  anv  such  proposition  as  that,  nor  is  it  in  accord 
with  any  well-settled  principles.  In  the  provision  which  the  mana- 
gers quote  in  their  brief  from  Mr.  Foster  he  says  this  in  regard  to 
that: 

It  includes  such  action  by  an  officer  when  acting  as  a  member  ex  officio  of  a 
board  of  commissioners;  and  such  action  in  the  same  or  a  similar  office  at  an 
immediately  preceding  term. 

Now,  I  want  to  know  why  limit  it  to  the  immediately  preceding 
term  if  the  similarity  of  the  office  is  the  test  in  determining  whether 
the  impeachment  will  lie  or  not.  Of  course,  that  can  not  be  sound ; 
and  the  only  reason  why  Foster  wrote  in  his  commentaries  the 
"  immediately  preceding  term  "  was  because  he  felt  that  the  line  must 
be  drawn  somewhere.  He  knew  that  in  certain  of  the  State  courts, 
under  the  language  of  their  constitutions,  it  had  been  held  that  in  a 
succeeding  term  of  the  same  office  there  might  be  an  impeachment 
for  that  which  occurred  in  the  immediately  preceding  term.  But  it 
remained  for  the  managers  to  evolve  the  doctrine  that  it  was  to  be  a 
substantially  similar  office  which  was  the  test  in  determining  the 
matter. 

I  submit  that  the  proper  test  is  the  one  to  which  I  have  already 
adverted.  It  is  that  the  office,  during  the  incumbency  of  which  the 
acts  were  done  of  which  complaint  was  made,  shall  be  the  deter- 
minative factor  in  deciding  whether  or  not  impeachment  shall  lie  for 
the  offense  charged.  If  that  is  not  so,  there  is  no  logical  conclusion 
from  the  position  which  one  of  the  managers  assumed — I  think  it 
was  Mr.  Manager  Sterling,  though  I  may  be  mistaken  about  that — 
that  so  lon^  as  the  man  is  in  public  office,  whether  the  office  is  sub- 
stantially similar  or  no,  or  whether  there  is  a  continuity  of  term  or 
no — so  long  as  he  is  in  public  office  he  may  be  impeached  for  any- 
thing which  he  has  ever  done  in  the  past,  because,  as  it  was  claimed, 
the  purpose  of  the  constitutional  provision  is  to  put  out  of  office  all 
those  wno  by  their  past  lives  have  shown  that  they  are  unfit  to 
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occupy  it.  That  position  would  be  a  logical  one ;  but  there  can  not 
be  a  case  found  to  sustain  it ;  and  all  the  authorities  decide  precisely 
the  reverse.  But,  as  I  said,  that  is  a  comparatively  unimportant 
matter,  and  I  pass  from  it  to  consider  what  the  real  charge  is. 

That  real  charge  is  that  Judge  Archbald  was  corrupt  in  sitting  at 
the  trial  of  that  case  while  negotiations  were  pending  as  to  a  matter 
in  which  he  was  interested,  and  in  causing  the  note,  while  the  matter 
was  pending,  to  be  presented  for  discount  to  counsel  for  one  of  the 

Earties  to  the  litigation.  It  is  impossible  to  conceive  that  that  can 
e  so.  There  can  not  be  a  corrupt  conspiracy  unless  there  were  at 
least  two  people  to  it.  If  there  was  a  conspiracy  between  Judge 
Archbald  and  Mr.  Kissinger,  will  somebody  tell  me  why  when  those 
suits  were  brought  they  were  not  brought  in  Judge  Archbald's  court? 
Yet  the  record  which  is  here  produced  shows  they  were  not.  They 
were  brought  in  the  common  pleas  court  of  Lackawanna  County, 
Pa.,  over  which  Judge  Archbald  did  not  preside. 

Can  anyone  understand  why  the  other  parties  to  the  suits,  the  one 
who  was  to  be  injured,  should  remove  the  case  into  the  Federal  court 
over  which  Judge  Archbald  was  to  preside  if  the  conspiracy  was 
between  Judge  Archbald  and  Kissinger?  Can  anyone  understand 
why,  if  there  was  a  conspiracy  between  Judge  Archbald  and  Kissin- 
ger in  regard  to  the  matter,  the  rulings  so  far  as  they  took  place, 
with  one  exception,  to  which  I  will  advert  in  a  moment,  were  all  in 
favor  of  the  other  party  to  the  litigation  ?  Yet  Mr.  Shattuck  when 
he  was  upon  the  witness  stand,  and  he  was  counsel  for  the  insurance 
company  which  was  supposed  in  some  way  to  have  been  injured,  testi- 
fied that  every  decision  in  the  case,  barring  the  one,  was  made  in 
accordance  with  his  suggestions  to  the  court  and  as  against  Mr. 
Lenahan's  and  Mr.  Kissinger's  claim. 

The  one  to  which  I  now  wish  to  advert  is  this :  When  all  the  evi- 
dence for  the  plaintiff  was  in,  the  counsel  for  the  defendant.  Mr. 
Shattuck,  moved  for  a  nonsuit,  not  a  demurrer  to  the  evidence,  for 
that  is  not  known  to  the  practice  in  Pennsylvania  though  the  legal 
effect  is  precisely  the  same.  He  moved  for  a  nonsuit,  and  the  court 
refused  to  grant  the  nonsuit.  They  said  it  was  a  case  for  a  jury, 
and,  as  Mr.  Shattuck  said,  it  was  a  case  for  the  jury  upon  a  single 
question,  which  single  question  was  whether  the  building  which  had 
been  burned  down  belonged  to  the  Old  Plymouth  Coal  Co.,  which  was 
operating  the  washery,  or  belonged  to  the  railroad  company,  which 
owned  the  dump,  the  building  having  from  time  to  time  oeen  altered 
and  added  to  by  the  Old  Plymouth  Coal  Co.  during  the  course  of 
their  washery  proceedings.  . 

When  they  had  gone  on  a  little  way  m  the  evidence  counsel  got 
together  and  agreed  upon  a  settlement  of  the  case,  which  was  carried 
into  effect.  There  is  no  claim  here,  and  it  is  distinctly  denied  in  the 
evidence,  that  Judge  Archbald  had  anything  whatsoever  to  do  with 
bringing  the  counsel  together.  It  is  not  claimed  here — on  the  con- 
trary, it  is  admitted  by  the  managers  by  an  express  admission,  and 
it  is  also  testified  to  by  Mr.  Lenahan,  representing  the  coal  company, 
and  by  Mr.  Shattuck,  representing  the  insurance  company — that  the 
decision  which  Judge  Archbald  made  upon  that  point  was  right; 
and  Mr.  Lenahan  told  you  that  Mr.  Shattuck  turned  to  him  after  the 
decision  of  the  case  and  said  to  him  in  substance,  "  The  jig  is  up," 
and  that  he  had  had  no  defense  whatsoever,  and  Mr.  Lenahan  further 
said  to  you  that  there  really  was  no  defense  of  any  kind  to  the  case. 
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Now,  I  ask  whether  or  not  on  that  state  of  facts  you  can  find  any- 
thing wrong  as  against  Judge  Archbald?  As  I  said,  Mr.  Manager 
Sterling  admitted  during  the  trial  that  every  ruling  was  proper, 
every  one  without  an  exception. 

Oh,  but  they  say  Judge  Archbald  permitted  that  note  to  be  pre- 
sented to  Mr.  Lenahan  for  discount.  Judge  Archbald  says  that  he 
did  not.  Mr.  Lenahan  does  not  say  that  he  did.  Mr.  Kissinger  says 
that  he  did  not.  Indeed,  there  is  a  slight  dispute  between  Bissinger 
and  Lenahan  as  to  whether  the  note  was  ever  presented  to  Mr.  Lena- 
han. Certainly  if  it  was  presented  at  all  it  was  presented  in  the 
most  indefinite  sort  of  a  way.  Lenahan  admits  he  never  saw  it. 
Bissinger  says  that  what  occurred  was  that  he  went  to  Lenahan,  not 
even  having  the  note  with  him,  and  asked  him  whether  he  would 
have  his  bank  discount  that  note,  and  Lenahan  says,  '^  I  said  to  him, 
'What  do  you  want  it  for?'  He  told  me  he  wanted  it  for  raising 
money  in  relation  to  this  mining  scheme  down  in  Honduras,"  or  in 
Venezuela,  wherever  it  was,  and  that  then  he,  Lenahan,  said  to  him, 
"  Why,  I  will  not  go  to  my  bank  and  discount  a  note  for  any  such 
purpose  as  that.  They  would  laugh  me  away  if  I  did  anything  like 
that,  because  they  will  not  discount  a  note  for  the  purpose  of  using 
money  in  any  mining  scheme  of  a  wildcat  nature  whatever." 

Knowing  of  the  entire  failure  of  their  endeavor,  there  was  an 
endeavor  yesterday  to  drag  in  Mr.  Kissinger's  testimony  before  the 
Judiciary  Committee,  though  it  was  never  even  referred  to  at  the 
trial  in  this  case,  and  to  assert  that  his  stories,  as  testified  to  on  the 
two  occasions,  were  wholly  at  variance.  Even  if  that  were  so,  though 
there  is  no  evidence  to  show  it,  it  is  inconceivable  how  Judge  Arch- 
bald could  be  affected  by  it. 

There  is  just  one  other  thing  in  that  aspect  of  the  matter  which 
ought  to  be  referred  to.  Before  the  note  was  presented  to  anybody, 
indeed  before  it  was  indorsed  by  Judge  Archbald,  there  had  final 
judgments  been  entered  in  the  suit  about  which  this  complaint  is 
made  five  days  before  that  day,  and  the  record  which  is  produced 
and  offered  in  evidence  here  shows  that  fact  to  be  true.  Now,  I  ask, 
is  Judge  Archbald  to  be  charged  with  some  crime  or  with  some 
wrongdoing  because  as  an  accommodation  to  a  friend  he  indorsed 
that  friend's  note  five  days  or  any  other  time  after  the  only  litigation 
in  which  that  friend  had  anj^  interest  was  finally  settled  in  his.  Judge 
Archbald's,  court?  If  he  is  to  be  blamed  for  that,  will  somebody 
kindly  let  me  know  what  the  statute  of  limitations  upon  that  point 
is?  I  want  to  know  when  a  judge  having  disposed  of  litigation  in 
which  a  party  is  interested  can  for  the  first  time  be  permitted  to  have 
anything  to  do  with  that  one  who  had  in  the  past  been  a  litigant  in 
his  court.  Is  it  five  days,  or  five  years,  or  five  centuries?  In  point 
of  fact,  the  test  is,  and  necessarily  must  be,  the  point  when  final  judg- 
ment is  entered  in  the  case.  At  that  time  the  judge's  function  is  at 
an  end,  the  case  is  over  so  far  as  the  judge  is  concerned,  and  the 
question  is  simply  one  of  collection  between  the  parties  to  the  liti- 
gation. 

I  pass  to  articles  8  and  9,  and  I  refer  to  them  together  because 
they  both  grow  out  of  precisely  the  same  transaction.  Judge  Arch- 
bald indorsed  a  note  for  $500  for  John  Henry  Jones.  The  eighth 
article  charges  him  with  a  crime  because  he  permitted  that  note  to 
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be  presented  to  C.  G.  Boland  and  William  P.  Boland  for  discount, 
there  then  being  pending  in  his  court  the  case  of  Peale  against  the 
Marian  Coal  Co.,  in  which  company  the  two  Bolands  were  large 
stockholders.  The  ninth  article  charges  him  with  a  crime  because 
he  permitted  that  note,  or  directed  that  note,  if  you  choose — I  am 
not  caring  for  the  wording  in  regard  to  it — ^to  be  presented  to  C.  H. 
Von  Storch,  who  some  time  in  the  past  had  been  a  litigant  in  his 
court.    That  is  the  gravamen  of  those  two  complaints. 

It  is  alleged  also  in  those  articles  that  the  note  was  given  for  the 
purchase  of  an  interest  in  an  oil  concession  in  Venezuela. 

The  facts  in  regard  to  those  articles  can  very  easily  be  considered 
together.  There  is  no  doubt  that  Mr.  Jones  did  have  an  interest 
in  an  oil  concession  in  Venezuela';  there  is  no  doubt  he  came  with 
this  note  to  Judge  Archbald  and  asked  him  to  indorse  it,  and  that 
the  judge  did  indorse  it.  Up  to  that  point  the  evidence  is  clear. 
There  is  no  doubt  also  that  Mr.  Jones  took  that  note  and  presented 
it  to  his  bank  for  discount,  and  that  that  bank  refused  to  discount 
it  because  a  couple  of  other  notes,  upon  which  Mr.  Jones  was  in- 
dorser,  had  been  protested  for  nonpayment  on  account  of  the  fail- 
ure of  the  maker  of  those  notes.  There  is  no  doubt  also  that  Mr. 
Edward  J.  Williams,  who  figures  in  the  first  article,  then  suggested 
to  Mr.  Jones  that  the  Bolands  would  discount  the  note ;  that  he  took 
it  to  the  Bolands  and  asked  them  to  discount  it,  and  that  they  re- 
fused to  discount  it,  they  say,  upon  high  moral  grounds.  I  am 
not  going  to  enter  into  any  controversy  as  to  whether  their 
grounds  were  good,  bad,  or  indifferent.  Williams  had  the  note  for 
three  days.  He  then  took  it  to  another  bank  and  they,  for  some  un- 
known reason,  refused  to  discount  it,  and  he  then  returned  it  to 
Jones.  Then  it  was  suggested  that  Mr,  Von  Storch's  bank  might 
discount  it.  T.  Ellsworth  Davies,  I  think,  was  the  party  who  sug- 
gested that  to  Mr.  Jones ;  and  Mr.  Jones  and  Mr.  Davies  then  went 
to  Mr.  Von  Storch,  and  Divies  introduced  Jones.  Von  Storch  said : 
"Leave  the  note  here  until  I  look  into  the  matter."  He  subse- 
quently called  up  Judge  Archbald  on  the  phone  and  asked  him  if 
it  was  his  note.  Finding  that  it  was,  he  directed  that  it  be  dis- 
counted.    It  was  discounted  and  Jones  got  all  the  money. 

Those  are  the  undisputed  facts.  If  you  add  to  those  the  disputed 
facts,  they  still  make  no  crime.  The  utmost  that  can  be  said  in  re- 
gard to  it  is  that  the  judge,  knowing  that  the  note  was  to  be  pre- 
sented to  the  Bolands,  permitted  it  to  be  done.  Well,  suppose  he 
did  permit  it  to  be  done.  Neither  of  the  Bolands  nor  Williams  nor 
Jones  nor  anybody  claims  that  he  asked  them  to  discount  it  or  did 
the  slightest  thing  in  regard  to  it.  He  says,  and  Jones  says,  that  it 
was  presented  to  the  Bolands  without  Judge  Archbald  knowing  any- 
thing whatsoever  about  it;  and  Boland  himself  says  that,  though 
Williams  told  him  that  Judge  Archbald  knew  that  it  was  going  to 
be  presented,  he,  Boland,  did  not  know  whether  that  was  true  or 
not;  and  they  did  not  have  faith  enough  in  Williams  to  believe  it 
was  true.  Judge  Archbald  says  that  he  did  not  do  that  thiner;  and 
there  you  have  it.  How  are  you  going  to  build  a  crime  out  of  that  ? 
The  Bolands  admit  that  they  never  spoke  to  the  judge  in  any  way 
whatsoever  about  it.  It  came  out  in  the  hearing  before  the  Judiciary 
Committee  as  a  surprise  to  the  judge,  except  for  the  fact  that  the 
judge  says  that  at  some  time,  the  date  of  which  he  can  not  fix,  Jones 
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told  him  that  Williams  had  presented  the  note  to  the  Bolands  and 
that  they  had  refused  to  discount  it.  That  is  the  whole  case  upon 
that  point.    Is  that  a  crime? 

Is  what  occurred  in  relation  to  Von  Storch  any  more  of  a  crime? 
Mind  you,  Von  Storch  had  had  a  case  before  Judge  Archbald, 
which  Jud^e  Archbald  had  partially  decided  against  him  and  par- 
tially in  his  favor;  but  that  case  had  been  iBnally  settled  nearly  a 
year  before — 11  good  months  before — ^the  judgment  had  been  paid 
and  satisfied,  and  that  was  the  end  of  that  case  for  good.  The 
docket  entries  show  that  to  be  so.  Is  there — can  there  be — anything 
further  upon  which  you  can  draw  any  inference  of  wrong  of  any 
kind  or  character  in  regard  to  that  transaction? 

It  is  said,  however,  in  this  article  that  the  reason  thev  make  com- 
plaint against  Judge  Archbald  in  regard  to  it  is  that  he  permitted 
this  thing  to  be  done  in  this  way,  this  presentation  of  the  note  to 
persons  who  were  litigants  in  his  court  and  to  persons  who  had  been 
litigants  in  his  court,  because  he  knew  the  note  could  not  be  discounted 
in  the  usual  commercial  channels,  and  that,  therefore,  you  are  to 
draw  the  inference  of  wrong  in  regard  to  it.  They  offer  no  evidence 
at  all  upon  that  point.  On  the  contrary,  you  will  remember  that 
when  one  of  the  witnesses  was  upon  the  stand,  Mr.  Ruth,  *I  think, 
he  said  that  Jud^  Archbald's  credit  was  perfectly  good  and  that  their 
bank  would  be  willing  to  discount  his  note.  You  have  the  facts  before 
you  that  whenever  a  note  was  presented  or  wherever  it  was  presented 
every  note  that  he  did  indorse  was  in  fact  discounted  by  some  bank; 
and  you  have  his  testimony  in  regard  to  it  and  the  testimony  of  two 
or  three  other  witnesses,  Mr.  Searie  notably,  that  his  credit  was  good 
throughout  Scranton  at  any  bank.  There  was  no  suggestion,  as  my 
colleague  suggests,  that  any  note  of  Judffe  Archbala's,  or  any  note 
upon  which  he  was  maker  or  indorser,  had  ever  at  any  time  or  under 
any  circumstances  been  dishonored.  I  want  to  ask  you,  therefore, 
how  you  can  draw  from  these  facts,  which  are  wholly  undisputed, 
any  conclusion  that  his  note  would  not  be  discounted  in  the  usual 
commercial  channels.  Yet  that  is  the  necessary  basis  of  the  claim 
which  is  being  made  in  these  two  articles. 

I  now  pass  to  an  article  which  I  confess  causes  my  gorge  to  rise 
more  than  any  other  article  of  them  all.  It  is  charged  m  the  tenth 
article  that  in  1910,  while  Judge  Archbald  was  a  judge  of  the  Dis- 
trict Court  for  the  Middle  District  of  Pennsylvania,  he  accepted  an 
invitation  of  Henry  W.  Cannon  to  take  a  trip  to  Europe  at  the  ex- 
pense of  Mr.  Cannon;  that  at  that  time  Mr.  Cannon  was  a  director 
of  or  interested  in  a  njimber  of  corporations,  which  are  named  in  the 
article,  which  corporations  were  likely  to  have  litigation  in  Judge 
Archbald's  court;  that  Judge  Archbald  knew  that  fact;  and  that, 
therefore,  it  was  a  misdemeanor  on  his  part  to  accept  that  favor  from 
Mr.  Cannon. 

Now,  what  are  the  facts  touching  that  article?  They  are  wholly 
undisputed,  and  they  were  admitted  yesterday,  I  think,  in  the  argu- 
ment of  Mr.  Mana^r  Sterling,  to  be  wholly  undisputed.  The  ftct 
is  that  Mr.  Cannon  is  a  first  cousin  to  Mrs.  Archbala ;  that  they  were 
reared  together;  that  the  closest  friendship  had  existed  between  them 
from  the  time  of  their  childhood  down  to  the  present  time ;  that  Mr. 
Cannon  some  10  or  12  years  ago  had  begun  to  withdraw  from  active 
business;  that  he  had  purchased  a  winter  place  in  Italy,  where  he 
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was  in  the  habit  of  going  from  time  to  time;  that  he  had  on  re- 
peated occasions  before  this  requested  that  Mrs.  Archbald  should  go 
with  him  and  spend  a  portion  of  the  winter  in  that  home ;  that  they 
had  been  unable  to  make  the  arrangement;  and  that  now  the  time 
had  become  ripe.  So  Mr.  Cannon  wrote  a  letter,  which  has  been 
offered  in  evidence  in  this  case,  in  which  he  suggests  that  Mrs.  Arch- 
bald  shall  go  with  him  and  spend  a  portion  of  the  winter  in  that 
home  in  Florence  with  her  daughter  or  her  son,  or,  as  he  says  in  the 
letter,  if  the  judge  can  go,  better  still  with  the  judge.  They  ac- 
cepted that  invitation;  they  went  to  Florence;  they  spent  several 
months  on  that  trip;  and  it  was  all  at  the  expense  of  Mr.  Cannon. 
The  judge  says — and  no  one  contradicts  it,  for  the  managers  were 
absolutely  silent  on  that  point — that  the  only  corporations  which 
Judge  Archbald  knew  that  Mr.  Cannon  was  in  any  way  connected 
with  were  the  Great  Northern  Bailroad  and  certain  corporations  on 
the  Pacific  coast. 

Now,  I  want  to  know  how,  in  the  first  place,  the  Great  Northern  Rail- 
road or  any  corporations  on  the  Pacific  coast  were  likely  to  become  liti- 
gants in  the  middle  district  of  Pennsylvania  ?  I  want  to  know,  even 
if  they  were  likely  to  become  litigants  in  the  middle  district  of  Penn- 
sylvania^ how  that  fact  could  deter  Judge  Archbald  from  accepting 
that  invitation  at  the  hands  of  his  wife's  relative,  when  there  is 
neither  allegation  nor  proof  that  he  ever  sat  in  any  case  in  which 
Mr.  Cannon  was  interested,  or  that  any  corporation  in  which  Mr. 
Cannon  was  interested  had  ever  had  a  case  in  his  court  or  was  ever 
likely  to  have  one  in  it  ?  Why  should  the  managers,  for  the  purpose 
of  this  article,  charge  that  there  was  likely  to  be  such  a  case?  Of 
course,  they  were  bound  to  charge  that,  otherwise  the  article  would 
fall  of  its  own  weight. 

•  I  want  also  to  know  what  difference  there  is  whether  a  judge  of  a 
court  accepts  an  invitation  from  his  wife's  relative  to  spend  a  por- 
tion of  the  winter  in  Florence  or  whether  he  accepts  that  invitation 
to  spend  a  week  end  in  Philadelphia  or  in  Washington  or  in  Scran- 
ton  or  anywhere  else.?  ^Vhen  a  man  becomes  a  judge  is  he  required 
to  at  once  withdraw  from  all  the  social  amenities  of  life  with  his  and 
his  wife's  relatives  because,  perchance,  they  may  become  litigants 
in  his  court?  Is  he  compelled  to  ostracize  himself  from  all  his  rela- 
tions because  of  that  possibility?  Yet  that  is  the  gravamen  of  this 
complaint,  and  unless  that  is  in  it,  there  is  nothing  in  it.  Judge  Arch- 
bald had  a  perfect  right  to  do  just  exactly  what  he  did;  and  there 
is  in  the  Revised  Statutes  of  the  United  States  an  exact  provision  to 
meet  such  a  case,  viz,  for  the  calling  in  of  another  judge  to  try  such 
a  case  should  it  ever  arise. 

I  do  not  believe — if  I  may  follow  the  bad  example  set  by  the  man- 
agers yesterday  of  expressing  my  own  belief  instead  of  arguing  from 
the  evidence — I  do  not  believe  that  Judge  Archbald  would  have  sat 
in  any  case  in  which  Mr.  Cannon  was  interested  if  it  had  come  into 
his  court,  whether  he  took  that  trip  to  Florence  or  whether  he  did 
not;  but  the  wrong,  if  any  there  was,  would  have  been  in  sitting  in 
the  case  under  such  circumstances;  and  there  is  no  pretense  that  he 
ever  did  so  or  ever  had  the  opportunity  to  do  so. 

So  when  he  had  a  wife,  who  had  been  sick  as  long  as  Mrs.  Arch- 
bald had  been,  and  when,  as  she  testified  before  you,  not  only  her  hap- 
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piness  but  her  comfort,  would  be  so  greatly  enhanced  if  he  could  go 
along,  because  he  knew  just  what  to  do  when  her  troubles  came,  was 
he  to  stay  away  and  let  her  go  alone  in  that  condition  or  be  charged 
with  crime  because  he  went?  If  there  is  a  man  in  this  Senate  who 
thinks  there  is  the  slightest  element  of  a  crime  in  that  he  has  indeed 
a  strange  idea  of  the  position  of  men  in  this  world. 

I  pass  to  article  11,  which  is  termed  the  purse  article.  It  appears 
that  when  Judge  Archbald  was  starting  on  the  trip  to  Europe,  to 
which  I  have  already  adverted.  Judge  Searle,  of  Wayne  County,  Pa., 
handed  him  a  sealed  envelope.  On  the  outside  of  that  envelope  was 
written  "Hon.  R.  W.  Archbald;  sailing  orders;  not  to  be  opened 
until  two  days  at  sea."  Judge  Archbald,  when  it  was  presented  to 
him,  said  to  Judge  Searle,  "  What  does  this  mean  ?  "  The  response 
came,  "A  good  sailor  obeys  orders."  That  letter  was  opened  by 
Judge  Archbald  after  the  vessel  had  sailed,  and  then,  for  the  first 
time,  he  learned  that  there  was  in  it  a  sum  of  money  contributed  by  a 
number  of  lawyers  and  ex-lawyers  living  in  his  district  as  a  gift  to 
him.  He  could  not  then  return  the  monev.  He  had  to  do  one  of  two 
things,  and  Mr.  Munson  very  accurately  stated  the  difficulty  under 
which  he  was  placed  by  that  situation,  though  Mr.  Munson  himself 
did  not  contribute  for  reasons  which  were  satisfactory  to  him.  I 
desire  to  read  from  Mr.  Munson's  testimony,  because  it  explains  quite 
accurately  the  position  in  which  Judge  ^'irchbald  found  hiinself : 

Q.  will  you  tell  us  why  you  declined  to  pay  the  money? — A.  I. had  then,  and 
I  still  have,  a  high  resi)ect  and  admiration  for  Judge  Archbald,  and  I  did  not 
care  to  embarrass  him  to  either  accept  or  refuse  it    That  was  my  reason. 

Q.  You  thought  that  no  matter  which  course  was  taken  he  would  be  embar- 
rassed in  either  aspect  of  it? — A.  I  thought  so;  that  he  would  be  very  much  em- 
barrassed. I  want  to  say,  if  I  may  be  allowed  to  say  it,  as  I  said  before  that 
I  have  tried  many  cases  before  Judge  Archbald,  both  when  he  was  a  State  Judge 
and  when  he  was  a  Federal  judge.  He  was  always  absolutely  impartial  and  fair, 
and  I  have  never  tried  a  case  before  a  more  honorable,  upright  judge  than  he. 
I  have  regarded  him  as  my  friend.  I  knew  hi  n  when  he  was  a  lawyer.  He 
was  my  correspondent  in  Soranton.    I  have  tried  cases  before  him  1  or  25  years. 

And  Mr.  Sprout  when  upon  the  stand  testified  that  when  Judge 
Archbald  acknowledged  to  nim  the  contribution  which  he  made  the 
letter  which  was  written  showed  that  the  judge  was  very  much  em- 
barrassed by  the  situatic^n  in  which  he  was  placed.  What  could  he 
do  ?  If  he  had  returned  that  money  he  stood  in  the  position  practi- 
cally of  slapping  every  one  of  those  men  in  the  face;  he  stood  in  the 
position  practically  of  saying  to  them,  "  You  have  wrongfully  en- 
deavored to  give  me  a  sum  or  money;  the  wrong  is  yours,  and  there- 
fore I  return  this  money  to  you."  Would  any  man  want  to  do  that? 
Most  certainly  not. 

The  wrong  which  was  in  fact  done  was,  as  has  been  expressed  by  at 
least  six  of  the  witnesses  who  testified  in  regard  to  this  matter,  the 
wrong  of  Mr.  Edward  R.  W.  Searle,  who  in  violation  of  that  which 
was  arranged  put  in  the  letter  which  was  sent  to  Judge  Archbald  in- 
closing that  money  a  list  of  the  names  of  the  contributors.  If  that 
had  not  been  done,  if  it  had  been  simply  a  ffift  of  money,  certainly 
nobody  could  have  been  heard  here  to  complain.  But  even  then  it 
is  a  difference  in  degree  and  not  in  kind  whether  when  a  judge  is  about 
to  sail  abroad  there  is  sent  to  him  a  gift  of  money,  such  as  there  was 
in  this  case,  or  a  gift  of  flowers  or  of  Dooks  or  of  anything  else. 

I  ask  whether  or  not  it  would  be  suggested  or  thought  that  there 
was  any  wrong  in  the  sending  or  the  reception  of  such  gifts  as 
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those  when  a  judge  travels  abroad?  I  do  not  suppose  you  would  have 
ever  heard  of  it  under  such  circumstances;  but  oecause  the  gift  hap- 
pened to  be  money  instead  of  other  things  of  value  the  charge  is  made 
that  it  is  a  criminal  offense.  If  it  were  followed  by  evidence  suggest- 
ing in  the  slightest  degree  that  Judge  Archbald  had  shown  any 
favors  to  anybody  by  virtue  of  that  girt,  or  if  it  were  suggested  here 
even  in  the  slightest  degree  that  there  was  a  thought  in  his  mind 
when  he  accepted  it  that  he  was  in  duty  bound  to  show  or  that  he 
would  show  favors  to  anybody  by  reason  of  that  gift,  then  there 
might  be  some  slight  basis  for  that  which  is  here  diarged  against 
him;  but  there  is  neither  allegation  nor  proof  of  that,  and  in  the  ab- 
sence of  allegation  and  proof  you  certainly  can  not  say  that  an  up- 
right judge,  admitted  by  the  managers  to  be  such,  is  to  be  charged 
with  crime  upon  suspicion  under  circumstances  such  as  I  have  thus 
stated  to  you. 

I  pass.  Senators,  from  that  to  the  twelfth  article,  the  last  that  I 
shall  be  called  upon  to  consider.  That  article  charges  that  Judge 
Archbald  committed  a  misdemeanor  because  he  appointed  J.  Butler 
Woodward  jury  commissioner  of  the  middle  district  of  Pennsylvania, 
Woodward  at  that  time  being  a  railroad  lawyer. 

I  confess,  in  view  of  what  has  occurred  in  this  trial,  that  I  am  left 
in  some  doubt  as  to  exactly  what  the  managers  do  mean  by  that  charge. 
When  I  offered  in  evidence  the  list  of  jury  commissioners  in  all  of 
the  judicial  districts  of  this  country  Mr.  Manager  Clayton  arose  and 
objected  to  that  list,  because,  as  he  said,  the  complaint  against  Judge 
Archbald  was  not  that  he  appointed  a  lawyer  as  jury  commissioner, 
but  that  he  appointed  a  railroad  lawyer.  But  when  the  case  was 
being  argued  yesterday  Mr.  Manager  Sterling  said  that  the  com- 
plaint was  not  that  Judge  Archbald  appointed  a  railroad  lawyer  as 
jury  commissioner,  though  that  is  what  is  charged  in  the  article 
itself,  but  that  he  appointed  somebody  as  jury  commissioner  who  was 
especially  engaged  in  trying  one  particular  class  of  cases  before  the 
court  of  which  he  was  jury  commissioner.  You,  of  course,  can  not 
reconcile  those  statements,  but  the  irreconcilability  becomes  a  matter 
of  considerable  indifference  when  it  is  found,  as  the  fact  is,  that 
Judge  Archbald  did  not  even  know  at  the  time  of  the  appointment 
that  Mr.  Woodward  was  a  railroad  lawyer ;  and  when  it  appears,  not 
only  from  Mr.  Woodward's  testimony  at  this  bar,  but  from  the  cer- 
tificate of  the  clerk  of  the  middle  district  of  Pennsylvania,  that  dur- 
ing the  10  years  while  Judge  Archbald  sat  upon  the  bench  of  the 
district  court  there  were  buf  three  cases  of  that  railroad  and  its  allied 
coal  companies  in  that  court,  that  in  two  of  those  cases  Mr.  Wood- 
ward was  not  counsel  at  all,  and  in  the  one  in  which  he  was  counsel 
it  was  not  tried  at  all,  but,  being  a  technical  case,  was  submitted  to  a 
referee  by  agreement  of  the  parties.  It  so  happens  also  that  in  all  of 
the  districts  of  Pennsylvania — the  eastern,  the  middle,  and  the  west- 
ern districts — the  jury  commissioners  are  lawyers. 

It  is  stated  in  some  of  the  letters  which  were  produced  here  and. 
finally  offered  in  evidence  that  it  is  not  shown  that  they  were  rail- 
road lawyers.  Of  course,  it  is  not  shown  that  they  were  railroad 
lawyers,  but  neither  is  it  shown  that  they  were  not  railroad  lawyers. 
The  utmost  to  which  the  letters  go  was  the  statement  made  that  they 
were  not  regularly  employed  by  railroad  companies. 
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Now,  I  want  to  know  what  Judge  Archbald's  duty  was  when  he 
came  to  appoint  the  jury  commissioner.  We  have  an  act  of  Congress 
that  stipulates  that  duty.  That  act  of  Congress  provides  that  he 
shall  be  "  a  citizen  of  good  standing,  residing  in  the  district,"  and  "  a 
well-known  member  of  the  principal  political  party  "  opposing  that 
of  the  clerk  of  the  coiTt. 

Was  Mr.  Woodward  that?  Everybody  admits  that  he  was.  Was 
he  of  a  different  political  party  from  the  clerk?  No  one  questions 
that.  He  was  a  Democrat,  as  his  father  and  his  grandfather  had 
been  before  him;  and,  if  I  may  again  follow  the  bad  example  of 
the  managers  in  expressing  my  own  knowledge  and  belief,  his  is 
one  of  the  best  known  Democratic  families  that  Pennsylvania  ever  had 
or  ever  will  have.  He  is  a  man  of  as  high  character  as  ever  sat  in 
any  tribunal,  I  care  not  where  the  tribunal  is.  I  ask  the  Senate 
whether  or  not  Judge  Archbald  is  to  be  complained  of  because  Con- 
gress has  not  put  into  the  law  another  requirement  in  relation  to 
i'ury  commissioners,  and  whether  he  is  to  be  complained  of  because 
le  strictly  follows  everything  that  Congress  requires,  especially  in 
the  light  of  the  fact  that  there  is  no  complaint  whatsoever  of  any 
wrongdoing  at  any  time  by  Mr.  Woodward?  On  the  contrary,  we 
find  Mr.  Manager  Sterling,  in  his  argument  before  you  yesterday, 
saying  this : 

Aye,  gentlemen,  do  you  ask  the  questiou,  would  you  remove  Judjre  Archbald 
for  appointing  Woodward  jury  commisslqper  when  it  Is  not  proven  here  that 
Woodward  ever  exercised  his  power  wrongfully?  Do  you  say  now,  honor 
bright,  would  you  remove  him  from  office  for  that?  No;  I  would  not  If  it  stood 
alone,  but  it  is  a  part  of  the  system ;  it  goes  to  make  up  the  system :  it  is 
an  incident  In  the  line  of  misconduct  which  has  been  carried  on  by  Judge 
Archbald. 

Yet  in  the  article  which  we  are  now  considering  there  is  no  sug- 
gestion of  a  system  of  wrong  doing;  and  in  the  thirteenth  article, 
which  was  the  dragnet  to  draw  everything  else  in,  there  is  no  sugges- 
tion of  a  system  so  far  as  the  jury  commissioner  or  anything  apper- 
taining to  that  office  is  concerned.  Unless  Senators  are  going  to 
violate  their  oath  of  office,  they  can  not  possibly  under  this  article 
convict  Judge  Archbald,  because  there  has  been  disproven  everything 
which  is  alleged  in  the  article,  and  admittedly  none  of  those  allega- 
tions are  true. 

It  was  said  by  Mr.  Manager  Sterling  in  his  argument  that  the 
portion  of  the  Constitution  relating  to  impeachment  was  on  trial  in 
this  case.  I  do  not  know,  I  never  can  Iniow,  how  that  can  possibly 
make  any  difference  to  men  sitting  as  judges.  If  you  are  to  decide 
this  case  according  to  the  known  law  of  the  land,  what  odds  does  it 
make  whether  that  portion  of  the  Constitution  relating  to  impeach- 
ment is  on  trial  or  not?  I  think  with  him  that  it  is  on  trial,  but  that 
which  is  on  trial  is  the  determination  of  the  question  whether  Sena- 
tors, who  ordinarily  sit  in  a  legislative  or  an  executive  capacity, 
can  rise  to  the  office  of  judge  and  judicially  decide  the  questions 
which  are  before  them,  or  whether  they  are  to  be  moved  by  appeals 
to  passion  and  prejudice;  whether  there  is  to  be  invoked  here  a  claim 
that  Judge  Archbald  has  done  something  not  in  violation  of  the 
law  of  the  land  but  in  violation  of  a  system  of  ethics  which  has  not 
yet  found  its  way  into  the  law  of  the  land;  whether  a  court  is  to 
decide  a  case  not  upon  the  law  which  is  its  only  guide  but  upon 
other  things  which  have  no  place  in  the  law  at  all. 
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In  that  aspect  of  the  matter  the  portion  of  the  Constitution  relating 
to  impeachments  is  on  trial ;  and  if  this  court  is  goin^  to  say  that  a 
man  shall  be  turned  out  of  office  although  he  has  violated  no  law, 
although  admittedly  every  decision  that  he  rendered  has  been  ren- 
dered uprightly,  although  he  has  never  been  partial,  although  he 
has  been  able  and  industrious  and  just,  then  you  are  turning  back 
the  hands  of  the  dial  of  time  until  you  reach  the  place  where,  three 
or  more  centuries  ago,  the  House  of  Lords,  at  the  behest  of  the  House 
of  Commons,  turned  men  out  of  office  simply  because  they  did  not 
agree  with  them  politically.  That  is  the  sense  in  which  tne  article 
relating  to  impeachments  is  on  trial. 

I  want  to  know  what  (5ould  Judge  Archbald  do  if  these  articles 
are  to  be  sustained.  The  ninth  article  charges  him  with  a  crime  be- 
cause he  had  business  dealings  with  a  man  who  had  at  some  time  in 
the  past  been  a  litigant  in  his  court.  The  second  article  charges  him 
with  a  crime  because  he  permitted  a  note  to  be  presented  to  a  man 
who  was  a  stockholder  in  a  corporation  which  was  then  a  litigant 
in  his  court.  The  tenth  article  charges  him  with  a  crime  because 
he  accepts  a  favor  from  a  man  who  at  some  time  in  the  future  may 
be  a  litigant  in  his  court.  The  past,  the  present,  and  the  future  are 
all  closed  to  him  under  those  three  articles.  What  is  the  man  to  do  ? 
Can  he  not  buy  a  suit  of  clothes  because  at  some  time  the  man  who 
keeps  the  clothing  store  may  be  a  litigant  in  his  court  ?  Can  he  not 
order  his  dinner  m  a  restaurant  of  a  proprietor  who  at  one  time  in 
the  past  had  been  a  litigant  in  his  court  ?  That  is  the  tendency  and 
the  necessary  result  of  mose  articles. 

I  suggest  to  you  that  there  never  has  been  a  time  when  a  man 
was  ever  convicted  in  any  court  of  impeachment  anywhere  under 
such  circumstances  as  those.  I  had  always  supposed — I  know  it  is 
true  in  my  great  State — that  when  we  find  a  judge  who  has  been 
impartial,  wnose  integrity  stands  admitted,  not  even  challenged, 
who  is  able,  who  is  industrious,  who  has  been  all  of  a  man — when 
we  find  such  a  man  occupying  a  judicial  position  we  want  more  of 
him.  For  such  a  man  we  have  encomiums,  not  blame.  However 
great  the  mistakes  he  has  made,  to  his  virtues  we  can  be  very  kind, 
and  to  his  faults  we  can  certainly  be  a  little  blind. 

It  is  highly  probable  that  the  case  you  are  now  called  upon  to 
decide  would  never  have  been  before  you  but  for  the  unrest  of  the 
times.  I  mean  the  political  unrest  of  the  times.  I  am  not  com- 
plaining of  that  unrest.  Make  no  mistake  about  that.  I  am  a  part 
of  it.  I  believe  the  unrest  of  the  times  ever  leads  to  higher  things. 
But  the  unrest  of  the  times  does  not  necessitate  the  carrying  back 
of  this  court  to  the  days  of  the  Eoman  arena,  when,  because  the 
populace  cried  out  for  a  victim,  the  thumbs  were  turned  down. 
The  unrest  of  the  times  does  not  carry  back  this  court  to  the  time 
of  the  Savior  when,  though  Pilate  found  no  fault  in  him,  because 
the  populace  cried  "  Crucify  Him !  "  "  Crucify  Him !  "  He  was  sent  to 
His  death. 

That  is  not  what  the  unrest  of  the  times  does.  The  unrest  of  the 
times  lops  oflf  a  wrong  here  and  a  wrong  there  and  a  wrong  vonder, 
and  leads  the  people  up  to  the  point  where  when  they  look  back, 
despite  all  the  errors  in  the  intervening  stepi,  they  can  say  "We 
have  moved  up  a  step  higher  in  these  intervening  years,"  or  months 
or  days  and,  ofttimes,  hours.     But  it  asks  no  victim  at  any  man's 
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hands,  and  least  of  all  does  it  ask  a  victim  from  a  body  of  men  who 
are  acting  as  judges.  What  would  it  be  said  of  any  other  court  than 
this  if,  yielding  to  passion  or  prejudice  or  innuendo  or  anything  of 
that  kind,  they  condemned  any  man  on  evidence  such  as  is  presented 
here?  And  it  is  in  no  way  to  the  honor  of  this  court  that  you  are 
asked  to  do  a  thins:  that  none  of  these  managers,  I  venture  to  assert, 
would  ask  of  any  other  court  in  this  land. 

It  has  been  onlv  a  very  few  days  since  we  heard  the  Christmas 
chimes  ringing  "  Peace  on  earth,  good  will  to  men."  It  requires  very 
little  imagination  in  this  Chamber  at  this  moment  to  still  hear  those 
chimes  ringing.  But  is  there  any  peace  on  earth,  can  there  be  any 
peace  on  earth  to  Judge  Archbald;  can  he  feel  good  will  to  any 
man  if  from  evidence  like  that  which  has  been  presented  here  he 
is  to  be  branded  as  a  criminal  and  thus  sent  out  into  this  world?  I 
can  not  believe  that  those  bells  have  chimed  good  will  to  men  in 
vain.  I  can  not  believe  that  in  the  highest  court  which  this  land 
knows,  in  the  Senate  of  the  United  States  sitting  as  a  court  for  the 
impeachment  of  Robert  W.  Archbald,  they  will  so  far  forget  all 
the  rules  of  law,  all  the  rules  of  justice,  so  far  ignore  all  the  well- 
known  laws  of  the  land,  as  to  say  that  a  man  who  has  admittedly 
violated  none  of  those  laws  shall  be  punished  because  he  blundered — 
I  care  not  how  much  he  blundered. 

Over  in  the  State  where  I  come  from  there  are  regrets  everywhere 
within  its  borders  that  Judge  Archbald  ever  went  on  the  Commerce 
Court  bench.  There  never  has  been  a  day  in  my  time  since  I  have 
been  at  the  bar  that  we  would  not  gladly  have  him  in  any  of  our 
courts ;  and  we  would  gladly  have  him  to-day.  Do  you  suppose  that 
if  he  could  have  at  your  hands  what  every  other  person  charged 
with  crime  gets  in  every  other  court  in  this  land — a  trial  by  an  im- 
partial jury  of  the  vicinage — ^there  ever  could  be  a  conviction?  Do 
you  suppose  that  in  Scranton,  where  he  has  been  known  for  fifty- 
odd  years  now,  you  could  find  12  men  to  convict  him  ?  If  you  do, 
you  suppose  wrongly.  You  could  not  gamer  them — ^with  all  the 
hate  and  with  all  the  spite  and  with  all  the  mistakes  that  W.  P. 
Boland  has  shown  in  this  case — out  of  the  middle  district  of  Penn- 
sylvania. No;  not  five  of  them.  You  would  have  greater  trouble 
than  the  prophet  to  save  the  cities  of  Sodom  and  Gomorrah  from 
the  hand  of  the  Lord.  But  because  he  can  not  be  tried,  in  the  na- 
ture of  things,  before  an  impartial  jury  of  his  vicinage,  does  that 
furnish  any  reason  why  the  character  evidence,  the- necessity  for 
which  grows  out  of  that  impossibility,  should  not  be  given  all  the 
weight  that  would  be  given  to  it  by  tne  vicinage  itself  if  he  could 
be  tried  there? 

In  the  early  days  when  a  man  was  put  upon  trial  for  crime  his 
neighbors  sat  as  his  triers.  They  knew  whether  he  was  likely  to 
commit  a  crime;  they  knew  whether  his  accuser  was  likely  to  be  a 
truthful  man,  a  biased  man,  or  a  lying  man,  and  they  judged  the 
case  accordingly.  Judge  Archbald  is  deprived  of  that  in  the  nature 
of  things.  But  he  has  brought  before  you  character  evidence  of  so 
great  a  neight  that  no  man  could  ever  hope  to  attain  to  a  higher  one. 

There  has  been  upon  this  stand  testifying  before  you  the  chief  jus- 
tice of  the  Supreme  Court  of  Pennsylvania,  who  has  known  Juilge 
Archbald  for  thirty-odd  years.    There  has  testified  from  that  stand 
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before  you  the  presiding  judge  of  the  superior  court,  who  has  known 
Judge  Archbald  equally  long.  There  has  testified  before  you  the 
presiding  judge  of  the  circuit  court  of  appeals,  with  whom  Judge 
-Archbald  sat  at  times  and  who  at  other  times  passed  on  Judge  Arch- 
bald's  rulings  in  the  district  court.  And  they  all  told  you  that  Judge 
Archbald's  character  is  of  the  highest.  There  are  three  men  than 
whom  there  are  no  better  living  in  the  whole  State  of  Pennsylvania, 
and  those  men  come  here  and  tell  you  that  in  their  judgment  Judge 
Jlrchbald  is  incapable  of  crime.  Incapable  of  crime !  Mj  God,  what 
better  can  be  said  in  any  tribunal  or  any  court?  Incapable  of  crime ! 
And  yet  you  are  asked  upon  suspicion  alone  to  convict  him  as  a  crim- 
inal and  turn  him  out  of  the  office  which  for  28  long  years  he  has 
graced,  and  in  which  no  man  has  said  that  he  has  ever  done  wrong 
to  anyone.  This  is  the  man  you  are  asked  to  convict.  And  you  are 
to  convict  him  under  a  Constitution  which  says  that  except  for  "  trea- 
so.i,  bribery,  or  other  high  crimes  and  misdemeanors  "  he  shall  not  be 
dii'.placed  from  his  office.  When  it  is  done,  if  it  ever  is,  I  will  believe 
it,  but  there  rests  not  in  the  power  of  men  sufficient  to  convince  me 
that  this  Senate  will  ever  do  such  a  thing,  for  it  seems  to  me  that  it 
woild  not  only  be  a  disgrace  to  the  Senate,  but  it  would  be  a  disgrace 
to  o\ir  land,  which  has  ever  endeavored  to  foster  and  to  sustain  judges 
who  are  of  high  judicial  integrity  and  impartiality,  and  who  an* 
admitted  to  be  so  before  those  who  are  asked  to  condemn  them. 

ABGUHEITT  OF  MB.  WOBTHDrGTON,  GOXnTSEL  FOB  BfiSPONDEITT. 

Mr.  WoRTHiNGTON.  Mr.  President  and  Senators,  the  questions  of 
law  which  are  raised  in  this  case  and  to  which  I  propose  in  the  first 
place  to  address  myself  have  assumed  an  importance  greater  than  we 
could  have  anticipated  and  ^eater  than  any  which  have  heretofore 
arisen  in  any  impeachment  trial  before  this  oody. 

It  has  been  insisted  here  in  the  arguments  which  have  been  made 
by  the  managers  on  the  part  of  the  House  of  Representatives — ^not 
once,  not  twice,  but  nearly  a  dozen  times — ^that  the  question  of  Judge 
Archbald's  guilt  or  innocence  is  to  be  determined  hj  what  you  incu- 
vidually  consider  to  be  an  offense  which  justifies  his  removal  from 
office;  not  that  he  has  been  brought  here  charged  with  anything  of 
that  kind,  but  having  brought  him  here  charged  with  certain  specific 
offenses  for  which  he  and  his  counsel  have  prepared  themselves  and 
have  smnmoned  their  witnesses  he  is  now  to  be  disgraced  and  for- 
ever branded  ^s  a  criminal  because  you  may  find  that  he  is  not  fit 
to  be  a  judge. 

I  might  numbly  suggest  that  if  there  is  ever  to  be  presented  to 
this  great  body  the  question  whether  or  not  you  have  the  right  to  im- 

geach  an  officer  of  the  United  States  and  remove  him  from  his  office 
Bcause  you  think  that  on  general  principles  he  is  not  fit  to  hold  his 
oflBce,  there  might  be  presented  an  article  of  impeachment  which 
would  charge  that  that  was  the  case  and  that  he  and  his  counsel 
might  be  prepared  to  meet  it.  But  instead  of  that  we  have  him 
charged  with  a  certain  number  of  specific  acts,  and  when  he  comes 
here  to  meet  those  and  the  evidence  is  closed  and  the  verdict  is  about 
to  be  reached,  then  we  are  told  for  the  first  time  that  you  individu- 
ally— each  for  himself — are  to  decide  whether  upon  what  you  have 
heard  here  in  evidence  you  think  that  on  general  principles  he  ought 
to  be  ejected  from  his  office. 
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I  have  not  overstated  in  the  slightest  degree  the  proposition  that  is 

E resented.  I  need  not  dwell  upon  the  importance  of  it:  because  if  it 
e  so,  then  not  merely  Judge  Archbald,  not  merely  all  the  district 
and  circuit  judges  of  the  United  States  and  the  Justices  of  the  Su- 
preme Court  who  sit  in  this  building,  but  the  President  of  the  United 
States  and  every  civil  oflScer  of  the  Government  holds  his  position  by 
the  same  tenure. 

I  may  sav  I  think  it  is  a  very  serious  question  whether  you  do  not 
yourselves  nold  your  oflBices  by  the  same  irail  right  It  never  yet  has 
been  determined  whether  or  not  a  Senator  of  the  United  States  is  a 
civil  officer  of  the  Government  within  the  meaning  of  the  impeach- 
ment clauses  of  the  Constitution.  The  question  was  raised  m  the 
Blount  case,  but  as  he  had  ceased  to  be  a  Senator  at  the  time  of  his 
impeachment  it  could  not  then  be  decided. 

But  the  same  Constitution  which  speaks  of  the  impeachment  of 
civil  officers  of  the  Government  says  that  one  of  the  penalties  which 
you  may  inflict,  when  you  impeach  an  officer,  is  that  he  never  there- 
after shall  hold  any  office  of  honor,  trust,  or  profit  under  the  Govern- 
ment of  the  United  States;  And  if  you  be  not  officers  of  the  Govern- 
ment of  the  United  States — if  the  position  which  you  hold  be  not 
that  of  an  officer  under  the  Government  of  the  United  States — ^then 
you  can  here  impeach  an  officer  and  remove  him  from  office  and  pro- 
vide that  he  never  shall  hold  any  civil  office  under  the  Government 
of  the  United  States,  and  yet  he  can  be  elected  to  the  Senate  and  sit 
with  you,  although  he  would  not  legally  be  fit  to  hold  the  office  of 
justice  of  the  peace  in  the  District  of  Columbia  or  that  of  a  post- 
master at  any  place  in  the  United  States. 

So  I  think  it  is  a  question — certainly  it  may  be  a  question — whether 
the  Members  of  the  House  of  Representatives  as  well  as  the  Members 
of  this  body  hold  their  office  by  the  privilege  of  the  individuals  who 
happen  to  compose  the  Senate  at  any  time  and  who  for  any  reason 
may  think  it  a  proper  thing  to  remove  a  person  from  his  office. 

That  being  so,  I  think  it  is  well  to  group  together  the  provisions 
of  the  Constitution  on  this  subject.  I  know  how  wide  a  range  this 
argument  has  taken  and  how  wide  a  range  it  has  taken  when  similar 
questions  have  arisen,  and  I  may  have  to  follow  briefly  the  lines  dis- 
cussed in  previous  cases.  But  to  mv  mind  it  is  utterly  unnecessary 
to  go  beyond  a  single  clause  of  the  Constitution  of  the  United  States 
to  determine  that  question,  and  that  is  the  one  which  has  been  so 
often  read  in  your  hearing,  which  says  that  civil  officers  of  the  United 
States  may  be  impeached  for  treason,  bribery,  or  other  high  crimes 
and  misdemeanors. 

If  this  discussion  had  originated  now  for  the  first  time  and  if  this 
were  the  first  time  that  that  sentence  was  heard  by  the  Members  of 
this  body,  I  should  like  to  know  whether  there  is  one  of  you  to  whose 
mind  it  would  ever  have  occurred  for  a  moment  that  it  meant  any- 
thing except  an  offense  punishable  in  a  court  of  justice.  I  do  not 
like  the  word  "  indictability,"  because  a  ffreat  many  crimes  are 
punished  hy  information  and  not  upon  indictment.  When  I  use 
thai  term  I  mean  it  in  the  sense  of  punishment  in  any  way  in  a 
criminal  court. 

Now,  my  friend  Mr.  Manager  Sterling  when  he  read  certain  pro- 
visions of  the  Constitution  at  the  outset  of  his  argument  said  those 
were  all  that  were  necessary  to  be  considered  in  this  matter.    He 
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omitted  two  of  them  which  to  mv  mind  are  at  least  as  important  as 
any  others  and  which  of  themselves  should  be  decisive  if  the  one  I 
have  cited  does  not  conclude  the  question. 
Section  2,  Article  III,  paragrapn  3,  says : 

The  trial  of  all  crimes,  except  In  cases  of  Impeachment,  shall  be  by  Jury. 

"  Trial  of  all  crimes,  except  in  cases  of  impeachment." 
Again,  the  fifth  amendmeoit  to  the  Constitution  says : 

Nor  shall  any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself. 

Would  anybody  suggest  that  if  Judge  Archbald  should  be  ac- 

Suitted  by  you  the  House  of  Representatives  might  legally  again 
nd  articles  of  impeachment  against  him  for  the  same  oifense? 
Would  anybody  suppose  that  if  he  had  not  chosen  to  take  the  wit- 
ness stand  in  his  own  behalf  the  managers  could  have  dragged  him 
there  and  compelled  him  to  testify  ? 

I  may  mention  in  passing  that  this  is  the  first  time  in  the  history 
of  the  United  States  when  a  respondent  in  an  impeachment  case 
ever  has  taken  the  stand  in  his  own  behalf. 
And  so  the  sixth  amendment  says : 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  Jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  idiall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion; to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of 
counsel  for  his  defense 

Where  is  the  man  in  this  United  States  of  America  who  would 
suggest  that  Judge  Archbald  could  be  required  to  answer  without 
bemg  informed  of  what  is  the  accusation  against  him?  Where  is 
the  man  who  would  suggest  that  it  is  not  necessary  to  confront  him 
with  the  witnesses  a^mst  him  ?  Where  is  the  man  who  would  say 
he  is  not  entitled  to  nave  subpoenas  issued  to  bring  his  witnesses  here 
to  testify  for  him  ?  Where  is  the  person  who  will  say  that  you  could 
turn  his  counsel  out  of  this  Chamber  and  say  he  has  to  deiend  him- 
self? Why?  Because  it  is  a  criminal  prosecution,  and  if  it  be  not  a 
criminal  prosecution,  then  it  ib  nothing  known  to  the  laws  of  this 
land. 

Now,  it  so  happened  that  in  the  formation  of  this  Constitution  of 
ours  this  happened.  I  am  reading,  for  convenience,  from  First 
Foster  on  the  Constitution,  page  508.  It  is  simply  a  quotation  from 
the  proceedings  in  the  Constitutional  Convention: 

CJol.  Mason.  Why  Is  the  provision  restrained  to  treason  ^ind  bribery  only? 
Treason,  as  dejQned  In  the  Constitution,  will  not  reach  naany  great  juid  dangerous 
offenses.  Hastings  is  not  guilty  of  treason.  Attempts  to  subvert  the  Constitu- 
tion may  not  be  treason,  as  nbove  defined.  As  bills  of  attainder,  which  bave 
saved  the  Briti^  constitution,  are  forbidden,  it  is  the  more  neoessafy  to 
extend  the  power  of  imtpeachments. 

He  moved  to  add,  after  "  bribery,"  "  or  maladministration." 

Mr.  Gerry  seconded  him. 

Mr.  Madison.  So  va^e  a  term  will  be  eqidvalent  to  a  tenure  durlEBg  pieamre 
of  the  Senate. 

So  they  struck  it  out  and  put  in.  instead  of  the  vague  term  "  mal- 
administration," the  term  "other  high  crimes  and  niisdemeanors ** ; 
and  now,  at  the  end  of  125  years  after  that  was  done  in  that  conven- 
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tion,  the  managers  of  the  House  of  Representatives  come  here  and  tell 
you  that  the  provision  as  it  stands  means  that  Judge  Archbald  shall  be 
turned  out  of  his  high  office  at  the  pleasure  of  the  Senate.  Nay,  it  is 
not  at  the  pleasure  of  the  Senate.  It  is  more  than  that ;  it  is  at  the 
pleasure  or  the  individual  Senators.  You  do  not,  under  their  con- 
struction of  this  language,  have  to  decide  anything  as  a  Senate,  but 
you  may  have  a  vote  of  the  Senate  of  "  guilty  "  or  "  not  guilty,"  and 
if  anybody  thinks  the  judge  is  not  sufficiently  good  looking  to  be 
upon  the  bench,  he  may  vote  against  him  for  that  reason.  To  use 
the  language  of  one  of  the  managers— on  what  ground  I  know  not — 
if  he  has  a  large  and  expensive  family,  you  may  vote  against  him  for 
that  reason.  As  to  these  articles  of  impeachment,  there  may  not  be  10 
votes  in  favor  of  turning  him  out  as  to  any  one,  but  on  the  whole 
Senators  may  combine  their  votes  and  turn  him  out. 

And  remember,  also,  Senators,  that  when  this  Constitution  was 
created  there  was  the  well-known  form  of  removing  all  civil  officers — 
judges  and  others — by  what  was  called  the  "  address,"  That  was  re- 
ferred to  bv  my  brotner  Simpson.  It  became  the  law  of  England  in 
1701.  By  it,  without  making  any  charges  which  would  involve  dis- 
ffrace  upon  the  part  of  an  individual  officer,  if  it  was  thought  a  good 
fliing  to  turn  him  out,  the  houses  of  Parliament  could  request  the 
King  to  remove  him.  That  provision  was  carefully  left  out  of  the 
Constitution  of  the  United  States,  so  that  no  such  power  exists. 

Now,  under  the  constitutions  of  the  different  States  it  is  otherwise. 
They  have  seen  that  an  impeachment  for  high  crimes  and  misde- 
meanors does  not  allow  an  officer  to  be  turned  out  of  his  office  simply 
because  it  is  thought  on  the  whole  he  had  better  be  turned  out — that 
he  is  not  a  fit  man  to  be  in  office.  The  States  have  almost  universally 
provided  for  removal  by  address. 

I  happen  to  have  in  my  hand  a  copy  of  an  address  delivered  before 
a  bar  association  in  Oklahoma  by  a  Member  of  this  body,  Mr.  Senator 
Owen,  in  which  he  has  collated  the  laws  of  the  different  States  on 
that  subject,  and  it  shows  that  nearly  all  of  them  have  the  provision 
for  removal  by  address. 

In  an  article  written  by  the  same  distinguished  Senator^  published 
in  the  Yale  Law  Journal  for  June,  1912,  he  expresses  the  idea  which 
is  my  mind  and  which  I  have  undertaken  to  state  here. 

Impeachment — 

He  says — 

is  wholly  Inadequate  for  pfactical  purposes.  It  can  only  be  Invoked  for  the 
most  serious  crimes. 

In  another  place  in  the  article  he  says : 

Impeachment  is  too  severe  a  remedy  in  certain  cases^  and  is  Impracticable  for 
offenses  Justifying  removal  but  not  deserving  impeachment,  which  latter  power 
should  only  be  invoked  for  actual  personal  corruption  or  serious  criminal 
conduct. 

Nobody  could  better  have  expressed  our  idea  as  to  what  is  the 
meaning  of  the  Constitution  than  Senator  Owen  has  done  in  that 
phrase. 

But  let  me  go  on  with  another  provision  of  the  Constitution. 
Article  I,  section  3,  paragraph  7,  provides : 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or 
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profit  under  the  United  States;  but  the  party  convicted  shall  nevertheless  be 
liable  and  subject  to  Indictment,  trial,  Judgment,  and  punishment,  according 
to  law. 

With  what  assurance  can  the  learned  managers  stand  before  the 
Senate  and  say,  in  view  of  that  provision,  that  a  man  may  be  removed 
from  an  office  for  that  for  wmch  he  could  not  be  prosecuted  in  a 
criminal  court  ? 

Finally,  and  most  important  of  all,  is  this  provision. 

Section  2  of  Article  II  of  the  Constitution  provides : 

The  President  *  •  •  shall  have  power  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  Stateli,  except  in  cases  of  Impeachment. 

A  man  majr  commit  the  most  diabolical  murder,  commit  burglary 
or  rob  the  United  States  Treasury  of  $1,000,000,  or  commit  any  other 
enormous  offense  which  violates  the  laws  of  the  United  States,  and 
the  President  of  the  United  States  can  make  his  record  as  white  as 
snow  by  saying  "  I  pardon  him,"  but  if  you  convict  Judge  Archbald 
of  high  crimes  and  misdemeanors,  as  you  must  if  you  convict  him  at 
all,  because  of  these  things  he  has  done  which  it  is  said  are  improper, 
you  have  put  him  in  a  position  where  he  never  can  escape  from  the 
penalty  oi  his  action,  rfobody  can  relieve  him.  He  must  carry  it 
witjb  him  all  his  life.  It  will  make  for  him  a  winding  sheet  to  take 
with  him  into  his  coffin.  It  will  stand  here  as  a  record  against  his 
children  and  their  descendants  as  long  as  this  Government  of  ours 
shall  endure. 

The  managers  say  that  this  is  not  a  criminal  matter,  that  it  is 
merely  a  little  civil  proceeding  by  which  to  get  rid  of  an  officer  who 
you  think  ou^ht  not  longer  to  occupy  the  position.  That  applies  not 
to  Judge  Archbald  alone,  but  to  every  civil  officer  of  the  Government. 
If  the  I*resident  of  the  United  States  should  happen  to  do  somethinfi^ 
which  you  may  consider  to  be  an  impropriety,  there  is  no  means  ot 
removing  anybody  except  by  impeachment  for  high  crimes  and  mis- 
demeanors, and  you  can  remove  the  President  of  the  United  States 
and  put  him  out  of  office  on  such  futile  and  uncertain  grounds. 

I  have  referred  to  the  language  of  the  Constitution  and  to  what 
happened  when  it  was  formed.    It  is  said^  however,  you  must  be 

fovemed  by  the  English  view  of  this  subject ;  that  while  our  fathers 
ad  determined  that  they  would  get  rid  of  the  tyranny  of  the 
Parliament  and  the  King  when  they  framed  this  Constitution  of 
ours,  we  are  to  go  back  and  see  how  thej'^  exercised  their  tyranny  and 
act  accordingly  in  enforcing  our  Constitution.  I  say  that  you  are 
not  at  liberty  to  accept  the  English  precedents.  It  so  happens  that 
I  have  in  support  of  that  contention  a  notable  and  learned  opinion 
delivered  in  the  Supreme  Court  of  the  District  of  Columbia,  sitting 
in  ereneral  term,  about  30  years  ago. 

You  all  remember  that  when  President  Garfield  was  murdered 
by  Charles  J.  Guiteau  the  wound  was  inflicted  here  in  the  District 
of  Cohimbia  and  the  President  was  taken  to  the  State  of  New  Jersey, 
where  he  died.  Guiteau  was  indicted  here  for  the  crime  of  murder, 
and  under  the  Constitution  of  the  United  States  Guiteau  was  en- 
titled to  be  tried  where  his  crime  was  committed.  The  English  pre- 
cedents were  that  a  man  can  not  be  tried  for  murder  in  any  county  in 
England  unless  his  victim  had  died  in  that  county.  Numerous  deci- 
sions of  the  English  courts  to  that  effect  were  thrown  upon  the  table 
and  shown  to  the  judge  by  Guiteau's  counsel.    Mr.  Justice  James,  a 


ABGUMENT  OF  MB.  WOBTHINGTON,  COUNSEL  FOB  BESPONDBNT.  1525 

most  able  judge,  one  of  the  ablest  who  ever  sat  in  this  District,  de- 
livered that  opinion,  an  extract  from  which  I  shall  here  ask  to  have 
incorporated  into  my  remarks,  in  which  he  said  that  we  are  to  deter- 
mine the  meaning  of  the  phrases  in  our  Constitution  according  to 
our  understanding  of  the  Constitution,  and  that  vou  can  not  look 
to  alien  laws  to  see  what  our  forefathers  meant  in  framing  a  govern- 
ment for  ourselves.  I  will  not  undertake  to  dwell  on  that  or  to  read 
it  here,  but  I  shall  insert  it  at  this  place  in  my  argument. 

We  turn  now  to  the  peculiar  and  higher  ground  on  which  we  conceive  this 
question  should  stand,  and  to  considerations  to  which,  as  a  court  of  the  United 
States,  exercising  the  judicial  power  of  the  United  States,  we  are  required  to 
give  special  attention.  However  proper  it  may  be  that  the  courts  of  the  States 
where  the  common  law  exists  should  treat  the  question  of  Jurisdiction  from 
the  standpoint  of  that  law,  that  question  must  be  treated  by  the  courts  of  the 
United  States,  wherever  a  fort  or  magazine  or  an  arsenal  or  a  district  of 
country  is  under  the  exclusive  Jurisdiction  of  the  National  Government,  from 
the  standpoint  of  Federal  authority  and  with  reference  to  the  relation  of  the 
crime  to  the  sovereignty  of  the  United  States. 

We  talce  it  to  be  a  fundamental  rule  of  canstruction  that  an  independent 
and  sovereign  Government  is  always  to  be  understood,  when  it  makes  laws  for 
Its  own  people,  to  speal^  without  any  reference  to  the  law  of  another  people  or 
Government,  unless  those  laws  themselves  contain  plain  proof  of  a  contrary 
intention,  and  that  when  it  thus  appears  that  sometiilng  is  actually  borrowed 
and  embodied  therein  from  the  laws  of  another  people  the  extent  of  that  adop- 
tion is  to  be  strictly  construed  and  not  enlarged  by  implication.  So  far  as  its 
laws  can  be  understood  only  by  reference  to  foreign  law,  that  reference  is 
authorized  by  the  lawmaker,  because  it  is  necessary;  but  so  far  as  its  com- 
mands may  be  understood  as  original  terms  and  without  such  reference,  they 
must  be  construed  independently.  It  is  only  when  understood  to  be,  to  this 
extent,  the  original  expression  of  its  own  will  that  its  words  can  communicate 
to  its  own  people  the  whole  and  self-sufficient  force  of  that  will.  To  assume, 
without  plain  necessity,  that  it  utters  the  intention  of  an  alien  law  is  to  ignore 
to  Just  that  extent  its  absolute  independence  of  existence  and  action  and  will. 

By  the  argument  which  is  made  here  by  the  managers  as  to  the 
proper  way  to  construe  our  Constitution  by  referring  to  English 
precedents  and  customs  as  they  stood  when  our  Constitution  was 
lormed  Charles  J.  Guiteau  would  have  gone  unwhipped  of  justice, 
for  he  could  not  have  been  punished  either  in  the  District  of  Colum- 
bia or  the  State  of  New  Jersey,  for  such  was  the  state  of  English 
decisions,  strange  as  it  may  seem,  at  the  time  we  separated  from  the 
mother  country. 

But  what  of  it?  I  say  that  if  we  go  back  to  English  precedents 
you  will  find  the  situation  to  be  precisely  the  same  as  we  claim  it  is 
here  under  the  plain  lan^age  of  our  Constitution.  You  may  not  go 
back  to  the  days  when  it  was  forbidden  for  a  man  on  trial  before 
the  House  of  Liords  to  have  counsel  in  his  defense,  when  he  was  not 
permitted  to  testify,  and  when,  after  he  had  been  convicted,  he  was 
not  merely  to  be  removed  from  office,  but,  if  the  House  of  Lords 
chose,  he  could  be  taken  to  the  block  and  he  could  be  disemboweled 
and  his  bowels  held  before  his  face  before  he  was  dead.  I  do  not 
understand  that  the  managers  expect  us  to.  go  back  to  those  days  to 
find  precedents  to  govern  your  decision. 

And  if  you  will  take  the  later  cases  you  will  find  that  the  doctrine 
is  laid  down  exactly  as  we  are  seeking  to  lay  it  down  here,  that  if  you 
want  to  punish  a  civil  officer  for  a  crime  against  the  law  you  may 
impeach  him,  but  for  anything  else  you  must  seek  the  remedy  by 
address.  Even  as  far  back  as  1724,  in  the  case  of  the  Earl  of  Maccles- 
field, reported  in  Howell's  State  Trials,  you  will  find  the  whole  con- 
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tention  from  the  beginning  to  the  end  in  that  case  was  whether  the 
things  which  the  Earl  of  Macclesfield  was  charged  with  doing  were 
crimes.  The  managers  labored,  and  successfully  labored,  to  show  that 
what  he  was  charged  with  doing  was  an  o£Fense  at  the  common  law 
and  was  an  offense  under  certain  statutes,  which  they  cited. 

The  case  of  Warren  Hastings,  of  course,  must  he  adverted  to  in 
this  connection.  I  have  seen  it  claimed  by  some  that  what  he  was 
charged  with  did  not  amount  to  crimes.  In  other  equally  able  and 
important  statements  by  learned  writers  it  has  been  shown  that  his 
alleged  offenses  clearly  did  amount  to  crimes.  But  what  matters  it? 
I  do  not  understand,  as  the  managers  seem  to,  that  when  you  find 
that  a  person  has  been  charged  in  a  court  with  a  certain  offense  that 
that  is  a  decision  that  that  thing  is  a  criminal  offense.  I  do  not 
understand  that  merely  because  a  man  has  been  charged  in  articles 
of  impeachment  with  doinff  certain  things  that  alone  determines  that 
those  things  are  impeachable  offenses.  You  look  to  the  action  of  the 
court,  and  when  you  find  a  case  in  the  later  days  in  England,  in  the 
last  century  before  we  separated  from  her,  or  in  the  XJnited  States, 
where  a  man  was  charged  in  an  article  of  impeachment  with  doing 
something  that  was  not  a  crime  against  positive  law  and  was  con- 
victed, then  you  will  have  a  precedent  which  you  can  cite  here  against 
us ;  but  you  can  find  no  such.  In  the  case  of  Warren  Hastings,  which, 
as  we  all  know,  dragged  along,  being  heard  from  time  to  time  for 
seven  years,  so  long  that  a  great  many  of  the  members  had  gone  out 
of  the  House  or  had  not  heard  enough  of  the  evidence  to  justify  them 
in  voting,  out  of  the  large  body  of  flie  House  of  Lords  only  29  mem- 
bers voted,  and  the  worst  vote  against  Mr.  Hastings  on  any  article 
was  6  for  conviction  and  23  not  guilty.  So  if  that  case  decides  any- 
thing, it  decides  that  what  he  was  charged  with  was  not  a  crime. 

But  most  important  of  all  is  the  case  of  Lord  Melville,  in  twenty- 
ninth  Howell's  State  Trial^  page  1417,  the  last  impeachment  trial  in 
England,  which  occurred  in  1806.  In  that  case  Lord  Mehalle  had 
been  the  treasurer  of  the  navy,  or  he  had  been  in  such  a  position  that 
he  handled  the  public  funds  belonging  to  the  Navy  of  Great  Britain, 
and  some  alleged  misuse  of  those  moneys  formed  the  basis  of  the 
charge  against  him  in  the  several  articles  of  the  impeachment.  Tt 
appeared  that  he  had  taken  the  money  out  of  the  treasury  and  de- 
posited it  in  some  private  place.  His  claim  was  that  he  did  that 
merely  for  convenience,  not  with  the  intent  of  converting  the  money 
to  his  own  use.  The  question  was,  Did  that  amount  to  a  criminal 
offense  ?  The  House  of  Lords  referred  that  question  to  the  law  Lords, 
who  gave  their  opinion,  as  you  will  find  at  the  page  I  have  referred 
to,  saying  that  the  things  charged  did  not  constitute  indictable  of- 
fenses, and  thereupon  Lord  Melville  was  promptly  acquitted. 

Now,  Senators,  what  has  taken  place  m  this  country  in  this  re- 
gard is  no  less  conclusive.  The  case  of  Senator  Blount  in  1798  is  re- 
ferred to.  You  can  not  tell  anything  about  what  the  judgment  of  the 
court  in  that  case  would  have  been  upon  the  merits,  because  he  had 
been  expelled  from  the  Senate,  and  when  the  articles  of  impeachment 
were  presented  he  made  no  reply  to  the  merits  at  all,  but  counsel  said 
"  You  can  not  impeach  a  Senator,  and.  besides,  he  is  out  of  oflSce." 
Upon  that  double  plea  the  Senate  voted,  14  to  11,  that  it  set  forth  a 
good  defense,  and  there  were  no  further  proceedings  in  the  case. 
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Then  came  the  case  of  John  Pickering,  by  which  one  of  the  learned 
managers,  Mr.  Manager  Howland,  this  morning,  had  some  pleas- 
antries at  mv  expense,  in  which  there  were  three  articles  of  impeach- 
ment,  two  cnarguig  him  in  the  performance  of  his  duties  upon  the 
bench  in  a  prize  case  involving  the  question  of  the  custody  of  a  cer- 
tain vessel,  of  deliberately,  by  his  orders  in  the  court,  violating  acts 
of  Congress  prescribing  his  duties  as  a  judge.  Of  course  that  was  a 
criminal  offense.  But  the  thing  which  was  in  the  mind  of  Mr.  Man- 
ager Howland  is  this :  He  said  that  in  the  opening  statement  I  made 
here  I  said  intoxication  was  a  crime.  I  said  nothing  of  the  kind.  If 
my  friend  will  turn  to  the  opening  statement  he  will  find  that  he  is 
greatly  mistaken.  I  said  that  when  a  man  becomes  intoxicated  in  a 
public  place  and  acts  in  a  disorderly  manner  it  is  a  well-known  crime 
everywhere  in  the  United  States  and  in  every  civilized  country,  I 
suppose,  on  the  globe.  The  charge  was  first,  as  a  preamble,  that  Judge 
Pickering  was  in  the  habit  of  getting  intoxicated  and  then  that  h€ 
had  gone  upon  the  bench  in  a  drunken  and  intoxicated  condition  and 
deported  himself  in  an  unseemly  manner,  and  had  there  in  open  court 
used  the  name  of  the  Divine  Being  profanely. 

You  may  go  down  to  our  police  court  or  any  police  court  in  the 
land  and  you  will  find  a  large  portion  of  the  cases  are  for  drunk  and 
disorderly  conduct.  Of  course  that  would  not  ordinarily  be  consid- 
ered an  indictable  offense  or  that  even  a  Federal  judge  could  be 
turned  out  of  oflSce  if  once  in  a  while  he  happened  to  get  on  a  slight 
spree.  Yet  it  is  a  high  misdemeanor  within  the  very  terms  of  the 
provision  of  the  Constitution  when  a  judge  goes  into  court  in  a 
drunken  condition  and  there  uses  the  name  of  6od  in  vain  or  other- 
wise conducts  himself  in  an  indecent  manner.  I  beg  the  pardon  of 
the  Chair  for  even  supposing  such  an  illustration,  but  what  would 
you  say  if  a  Senator  who  happened  to  be  presiding  in  this  body 
would  come  here  and,  when  the  proceedings  are  opened,  take  his 
seat  in  the  Presiding  Officer's  chair  drunk,  unable  to  conduct  himself 
in  a  seemly  manner,  and  swear  and  curse  in  the  face  of  the  public 
here?  Would  anybody  say  that  that  is  not  an  offense  for  which  he 
might  be  taken  down  to  the  police  court  and  punished  ? 

Then  comes  the  case  of  Samuel  Chase,  as  to  which  one  of  the 
learned  managers  has  followed  what  is  said  in  the  encyclopedia.  It 
is  the  first  time  in  a  case  of  this  kind  that  anyone  has  asked  the 
Senate  to  be  governed  by  an  encyclopedia  or  a  dictionary.  In  the 
American  and  English  Encyclopedia  it  is  said  that  in  one  of  these 
impeachment  cases  the  counsel  for  the  respondent  first  raised  the 
deiense  that  the  offense  must  be  an  indictable  one  but  abandoned  it. 
That  reference  could  only  be  to  the  case  of  Judge  .Chase.  I  have  all 
that  was  said  by  the  counsel  for  Judge  Chase  in  that  trial  upon  that 
subject,  every  word  of  it  from  beginning  to  end,  and  I  shall  ask  to 
have  the  privilege  of  incorporating  that  at  this  point  in  my  remarks 
and  will  not  take  up  vour  time  with  reading:  it. 

Mr.  Hopkinson : 

Misdemeanor  is  a  legal  and  technical  term,  weU  understood  and  defined  tn 
law ;  and  in  the  construction  of  a  legal  instrument  we  must  give  to  words  the 
legal  signification;  a  misdemeanor,  or  a  crime,  for  in  their  Just  and  proper 
acceptation  they  are  Qrnonymous  terms,  is  an  act  committed  or  omitted.  In 
Tlolation  of  a  public  law,  either  forbidding  or  commanding  it    By  this  test 
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let  the  conduct  of  the  respondent  be  tried,  and  by  it  let  him  stand  jastified  or 
condemned.  •  •  •  We  have  read,  sir,  In  our  younger  days,  and  read  wltli 
horror,  of  the  Roman  emperor  who  placed  his  edicts  so  high  In  the  air  that  the 
keenest  eye  could  not  decipher  them  and  yet  severely  punished  any  breach  of 
them.  But  the  power  claimed  by  the  House  of  Representatives  to  make  any- 
thing criminal  at  their  pleasure,  at  any  period  after  its  occurrence,  is  ten 
thousand  times  more  dangerous,  more  tyrannical,  more  subversive  of  all  liberty 
and  safety.     (2  Chase's  Trial,  13,  17.) 

Luther  Martin  (who  was  a  member  of  the  Convention  of  1787 
which  framed  our  Constitution) : 

I  shall  now  proceed  in  the  inquiry,  For  what  can  the  President,  Vice  Presi- 
dent, or  other  civil  officers,  and  consequently  for  what  can  a  judge  be  im- 
peached? And  I  shall  contend  that  it  must  be  for  an  indictable  offense.  The 
words  of  the  Constitution  are  that  "They  shall  be  liable  to  impeachment  for 
treason,  bribery,  or  other  high  crimes  and  misdemeanors."  There  can  be  no 
doubt  but  that  treason  and  bribery  are  Indictable  offenses.  We  have  only  to 
Inquire,  then,  what  is  meant  by  "high  crimes  and  misdemeanors."  What  1b 
the  true  meaning  of  the  word  "  crime  "?  It  is  breach  of  some  law  which  renders 
the  person  who  violates  it  liable  to  punishment.  There  can  be  no  crime  com- 
mitted where  no  such  law  is  violated.  •  •  •  Nay,  sir,  I  am  ready  to  go 
further  and  say  there  may  be  instances  of  very  high  crimes  and  misdemeanors 
for  which  an  officer  ought  not  to  be  impeached  and  removed  from  office;  tlie 
crimes  ought  to  be  such  as  relate  to  his  office  or  which  tend  to  cover  the  person 
who  committed  them  with  turpitude  and  infamy;  such  as  to  show  there  can 
be  no  dependence  on  that  Integrity  and  honor  which  will  secure  the  performance 
of  his  official  duties.     (Ibid.,  137, 189.) 

Mr.  Harper: 

If  the  conviction  of  a  judge  on  impeachment  be  not  to  depend  on  his  guilt 
or  Innocence  of  some  crime  alleged  against  him,  but  on  some  reasons  of  state 
policy,  or  expediency,  which  may  be  thought  by  the  House  of  Representatives 
and  two-thirds  of  the  Senate  to  require  his  removal,  I  ask  why  the  solemn 
mockery  of  articles  alleging  high  crimes  and  misdemeanors,  of  a  court  regu- 
larly formed,  of  a  judicial  oath  administered  to  the  members,  of  the  private 
examination  of  witnesses,  and  of  a  trial  conducted  in  all  the  usual  forms? 
Why  not  settle  this  question  of  expediency,  as  all  other  questions  of  expe- 
diency are  settled,  by  reference  to  general  political  considerations,  and  in  the 
usual  mode  of  political  discussion?  No,  Mr.  President,  this  principle  of  the 
honorable  managers,  so  novel  and  so  alarming;  this  desperate  expedient, 
resorted  to  as  the  last  and  only  prop  of  a  case,  which  the  honorable  gentlemen 
feel  to  be  unsupported  by  law  or  evidence ;  this  forlorn  hope  of  the  prosecution, 
pressed  into  its  service  after  it  was  found  that  no  offense  against  any  law  of 
the  land  could  be  proved,  will  not,  can  not  avail.  Everything  by  which  we  are 
surrounded  informs  us  that  we  are  in  a  court  of  law.  Everything  that  we  have 
been  for  three  weeks  employed  In  doing  reminds  us  that  we  are  engaged  not 
In  a  mere  Inquiry  into  the  flitness  of  an  officer  for  tlie  place  which  he  holds,  but 
in  the  trial  of  a  criminal  case  on  legal  principles.  And  this  great  truth,  so 
Important  to  the  liberties  and  happiness  of  this  country.  Is  fully  establlejied 
by  the  decisions  of  this  honorable  court  In  this  case  on  questions  of  evidence; 
decisions  by  which  this  court  has  solemnly  declared  that  It  holds  Itself  bound 
to  those  principles  of  law  which  govern  tribunals  in  ordinary  cases. 

These  decisions  we  accepted  as  a  pledge  and  now  rely  on  as  an  assurance 
that  this  cause  will  be  determined  on  no  newly  discovered  notions  of  political 
expediency,  or  state  policy,  but  on  the  well-settled  and  well-known  principles 
of  law  (pp.  206,  207.  bracketed).  •  ♦  ♦  Thus  we  find  that  even  in 
England,  where  the  power  of  impeachment  is  subject  to  no  expressed  constitu- 
tional restriction  and  where  abuses  of  that  power  for  the  purpose  of  party 
I.iersecntion  and  state  policy  have  sometimes  been  committed  and  more  fre- 
quently attempted,  an  Impeachment  has  never  been  considered  as  a  mere  Inquest 
of  oflice,  but  always  as  a  criminal  prosecution,  differing  not  in  essentials  from 
those  which  are  carried  on  before  the  ordinary  tribunals  of  justice  and  subject 
to  tlie  same  rules  of  evidence  and  the  same  legal  notions  concerning  crimes 
and  punishments.  *  ♦  ♦  What,  Mr.  President,  are  offenses  in  the  language 
of  the  Constitution  and  the  laws?  For  a  definition  of  the  term  "offense."  In 
a  constitutional  sense,  we  must  consult  our  law  books  and  not  the  caprice  or  the 


ABGUMENT  OF  ME.  WOBTHINGTON,  COUNSEL  FOB  RESPOlflDENT.  1529 

varying  opinions  of  popular  leaders  or  popular  assemblies.  Those  books  tell  us 
that  the  word  "offense"  means  some  violation  of  law.  Whence  it  evidently 
follows  that  no  officer  of  Government  can  be  impeached  unless  he  have  com- 
mitted some  violation  of  the  law,  either  statute  or  common.  It  is  not  necessary 
for  me  to  contend  that  this  offense  must  be  an  indictable  offense. 

I  might  safely  admit  the  contrary,  though  I  do  not  admit  it;  and  there  are 
reasons  which  appear  to  me  unanswerable  In  fftvor  of  the  opinion  that  no  offense 
Is  impeachable  unless  it  be  also  the  proper  subject  of  an  Indictment.  But  it  is 
not  necessary  to  go  so  far ;  and  I  can  suppose  cases  where  a  judge  ought  to  be 
impeached  for  acts  which  I  am  not  prepared  to  declare  indictable.  Suppose,  for 
instance,  that  a  judge  should  constantly  omit  to  hold  court ;  or  should  habit- 
ually attend  so  short  a  time  each  day  as  to  render  It  impossible  to  dispatch  the 
business.  It  might  be  doubted  whether  an  Indictment  would  lie  for  those  acts 
of  omission,  although  I  am  inclined  to  think  that  it  would.  But  I  have  no  hesi- 
tation in  saying  that  the  judge  in  such  a  case  ought  to  be  impeached.  And  this 
comes  within  the  principle  for  which  I  contend ;  for  these  acts  of  culpable  omis- 
sion are  a  plain  and  direct  violation  of  the  law,  which  commands  him  to  hold 
courts  a  reasonable  time,  for  the  dispatch  of  business;  and  of  his  oath  which 
binds  him  to  discharge  faithfully  and  diligently  the  duties  of  his  office.  The 
honorable  gentlemen  who  opened  the  case  on  the  part  of  the  prosecution  cited 
the  case  of  habitual  drunkenness  and  profane  swearing  on  the  part  of  a  judge 
as  an  Instance  of  an  offense  not  indictable,  and  yet  punishable  by  impeachment. 
Rnt  I  deny  this  position.  Habitual  drunkenness  in  a  judge  and  profane  swenr- 
ing  in  any  person  are  Indictable  offenses,  and  if  they  were  not,  still  they  are  vio- 
lations of  the  law.  I  do  not  mean  to  say  that  there  is  a  statute  against  drunk- 
enness or  profane  swearing;  but  they  are  offenses  against  good  morals,  and  as 
such  are  forbidden  by  the  common  law. 

They  are  offenses  In  the  sight  of  Qod  and  man,  definite  In  their  nature, 
capable  of  precise  proof,  and  of  a  clear  defense.  The  honorable  managers  have 
cited  a  case  decided  in  this  court  as  an  authority  to  prove  that  a  man  may  be 
convicted  on  Impeachment  without  having  committed  an  offense.  I  mean  the 
case  of  Judge  Pickering.  But  that  case  does  not  support  the  position.  The  de- 
fendant there  was  charged  with  habitual  drunkenness  and  gross  misbehavior  In 
court  arising  from  this  drunkennes&  The  defense  set  up  was  that  the  defendant 
was  insane  and  that  the  Instances  adduced  of  intoxication  and  improper  be- 
havior proceeded  from  his  insanity.  On  this  point  there  was  a  contrariety  of 
evidence.  It  is  not  for  me  to  Inquire  on  which  side  the  truth  lay.  But  the 
court,  by  finding  the  defendant  guilty,  gave  their  sanction  to  the  charge  that  his 
insanity  proceeded  from  habitual  drunkenness.  This  case,  therefore,  proves 
nothing  further  than  that  habitual  drunkenness  is  an  Impeachable  offense. 
•  ♦  *  The  great  principle  for  which  we  contend  and  which  Is  so  strongly 
supported  by  the  clause  of  the  Constitution  already  cited,  that  an  impeachment 
is  a  criminal  prosecution  and  can  not  be  maintained  without  the  proof  of  some 
offense  against  the  laws,  pervades  all  the  other  provinces  of  the  Constitution  on 
the  subject  of  impeachment.    •    ♦    ♦ 

And  will  this  honorable  body,  sitting  not  in  a  legislative  but  a  judicial  capac- 
ity, be  called  on  to  make  a  law,  and  to  make  it  for  a  particular  case  which 
has  already  occurred?  What,  sir,  is  the  great  definition  between  legislative 
and  judicial  functions?  Is  it  not  that  the  former  is  to  make  the  law  for 
future  cases,  and  that  the  latter  Is  to  declare  it  as  to  cases  which  have  already 
happened?  Is  It  not  one  of  the  fundamental  principles  of  our  Constitution, 
and  an  essential  ingredient  of  free  government,  that  the  legislative  and  judi- 
cial powers  shall  be  kept  distinct  and  separate?  That  the  power  of  making  a 
general  law  for  future  cases  shall  never  be  blended  in  the  same  hand  with  that 
of  declaring  and  applying  It  to  particular  and  present  cases?  Does  not  the 
union  of  these  two  powers  In  the  same  hands  constitute  the  worst  of  despotism? 
What.  sir.  Is  the  peculiar  and  distinguishing  characteristic  of  despotism?  It 
consists  In  this,  sir:  That  a  man  may  be  punished  for  an  act  which  when  he 
did  It  was  not  forbidden  by  law.  While,  on  the  other  hand.  It  is  the  essence 
of  freedom  that  no  act  can  be  treated  as  a  crime  unless  there  were  a  precise 
law  forbidding  It  at  the  time  when  It  was  done.  (2  Chase's  Trial,  251,  253,  254. 
257,  264.) 

In  every  light,  therefore.  In  which  this  great  principle  can  be  viewed,  whether 
as  a  well-established  doctrine  of  the  Constitution,  as  the  bulwark  of  personal 
aifety  and  Judicial  independence,  as  a  shield  for  the  characters  of  those  whose 
lot  It  may  be  to  sit  on  a  trial  of  impeachment,  or  as  a  solace  to  them  under 
the  necessity  of  pronouncing  a  fellow  citizen  guilty.  It  equally  claims — and  I 
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can  not  doubt  that  It  will  receive — the  sanction  of  this  honorable  court,  by 
whose  decision  it  will,  I  trust,  be  established,  so  far  as  hereafter  to  be  brought 
into  question,  that  an  impeachment  is  not  a  mere  inquiry — in  the  nature  of  an 
inquest  of  office,  whether  an  officer  be  qualified  for  his  place  or  whether  some 
reason  of  policy  or  expediency  may  not  demand  his  removal — ^but  a  criminal 
prosecution,  for  supporting  which  the  proof  of  some  willful  violation  of  a  kAown 
law  of  the  laud  is  to  be  indispensably  required.    *    *    * 

In  the  answer  which  the  counsel  for  Judge  Chase  prepared  they 
specifically  set  up  the  defense  that  what  he  was  charged  with  was  not 
an  indictable  offense,  and  all  through  the  discussion  of  the  case  his 
counsel  over  and  over  insisted  upon  that  point.  Mr.  Harper,  who^ 
language  was  used  by  Mr.  Rowland  as  indicating  the  opposite,* 
closed  the  arguments  that  were  made  on  that  subject  in  behalf  of 
Judge  Chase  with  the  statement  that  he  could  not  be  convicted  unless 
he  had  violated  a  known  and  positive  law  of  the  land.  What  was 
done  with  Judge  Chase?  He  was  acquitted,  a  majority  of  the  Sena- 
tors voting  for  his  acquittal. 

Now,  shall  we  say  that  when  you  take  a  man  into  a  court  of  im- 
peachment and  a  majority  of  the  judges  acquit  him  of  the  charge 
that  that  is  a  decision  by  the  court  that  what  he  was  charged  with 
was  an  impeachable  offense? 

In  the  case  of  Peck,  in  which  there  was  but  a  single  article  of  im- 
peachment, what  he  had  done  was  to  take  and  throw  a  lawver  into 
;  ail  and  disbar  him  for  18  months  because  the  lawyer  had  presumed 
X)  criticize  his  opinion  in  a  case  in  which  the  lawyer  was  counsel  for 
the  losing  party.  He  sent  him  to  jail  for  24  hours,  long  enough,  I 
take  it,  for  a  man  of  the  standing  of  Mr.  Lawless  to  disgrace  him. 
He  sent  him  to  jail  for  24  hours  and  suspended  him  from  practice 
because  he  presumed  to  criticize  the  judged  opinion  out  of  court.  If 
it  be  not  a  criminal  offense  for  a  judge  in  the  performance  of  his 
judicial  functions  without  law  or  right  to  send  a  man  to  jail,  then 
I  do  not  know  what  you  might  consider  a  criminal  oflfense. 

But  what  was  the  defense  that  was  made  for  Judge  Peck?  Mr. 
Wirt  was  his  principal  counsel  and  spoke  three  days  in  his  behalf. 
You  will  find  from  the  beginning  to  the  end  of  his  ar^ment  he  con- 
tended that  because  Judge  Peck  believed  he  had  a  right  to  punish 
in  that  way  for  contempt  he  should  not  be  convicted.  As  was  sug- 
gested by  my  friend  Mr.  Simpson,  Mr.  Buchanan,  afterwards  Presi- 
dent of  the  United  States,  who  was  the  chairman  of  the  managers 
of  the  impeachment  in  that  case,  did  what  I  might  humbly  suggest 
to  the  learned  chairman  of  the  managers  in  this  case.  When  Judge 
Peck  was  acquitted  on  the  ground  that  if  he  did  not  have  the  right 
to  punish  Lawless  in  that  way  for  contempt  he  hcmestly  believed  he 
had  that  right  and  should  not  be  impeached  merely  for  committing 
an  error,  Mr.  Buchanan  went  back  to  the  House  of  Representatives 
and  the  next  day  started  legislation  which  resulted  in  what  we  have 
had  upon  our  statute  books  ever  since,  that  a  judge  of  a  Federal 
court  shall  not  punish  in  a  summary  way  for  contempt  for  an  offense 
committed  out  of  the  presence  of  the  court. 

I  will  not  stop  to  say  anything  about  the  case  of  Judge  Humphreys. 
Judge  Humphreys  made  no  defense,  and  of  course  nothing  could  be 
concluded  wnere  there  was  no  adverse  party.  He  was  charged  with 
joining  the  Confederacy  and  abandoning  his  court.  It  is  needless  to 
say  anything  more  on  that  subject. 
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Now,  I  want  to  come  to  what  it  seems  to  me  is  the  case  which  ought 
to  be  an  end  of  this  discussion  in  the  Senate  of  the  United  States — 
the  case  of  Andrew  Johnson.  He  became  President  in  the  spring  of 
1865,  after  the  assassination  of  Mr.  Lincohi,  and  almost  immediately, 
as  we  all  know,  became  involved  in  a  war  with  Congress.  For  two 
long  years  and  more  there  was  a  very  unfortunate  state  of  affairs 
here  in  which  he  was  charging  that  Congress  was  an  illegal  body, 
hanging  on  the  verge  of  the  Government,  to  use  his  words  in  a  speech 
he  made  in  Cleveland,  Ohio,  because  it  did  not  admit  to  membership 
in  the  House  and  Senate  the  representatives  of  the  10  States  which 
had  gone  out  in  1860  and  1861.  Congress  was  passing  laws  over  his 
veto  over  and  over  again,  and  there  was  a  state  of  deling  between 
Congress  on  the  one  hand  and  the  President  on  the  other  which  never 
existed  in  this  country  before,  and,  let  us  hope,  will  never  exist  again. 

In  that  state  of  affairs  the  Judiciary  Committee  of  the  House  had 
before  it  a  resolution  sent  to  it  by  the  House  directing  it  to  inquire 
whether  Andrew  Johnson  had  committed  offenses  for  which  he 
should  be  impeached.  Mr.  Boutwell,  of  Massachusetts,  then  a  Mem- 
ber of  the  House,  was  chairman  of  that  committee,  and  on  behalf  of 
five  of  the  nine  members  he  made  a  report  recommending  impeach- 
ment. Mr.  Wilson,  of  Iowa,  one  of  the  greatest  lawyers  who  ever  sat 
in  that  body,  made  a  report  concurred  in  by  the  other  three  members 
in  which  he  opposed  impeachment  and  recommended  that  the  resolu- 
tion favoring  impeachment  which  the  majority  had  reported  should 
not  be  adopted,  because,  and  only  because,  the  offenses  which  were 
charged  were  not  indictable  under  any  law  of  the  United  States. 
He  made  that  report  which  reviewed  the  whole  subject,  and  it  might 
perhaps  be  needless  for  me  to  say  a  word  here  on  this  question  except 
to  read  it.  It  is  already  printed  in  our  brief  and  will  be  found 
at  the  end  of  the  first  volume  of  the  printed  record  on  this  ease  at 
pages  1074  to  1084. 

The  history  of  impeachment  trials  m  England  from  the  beginning, 
with  the  origin  of  our  Constitutic«i  and  what  took  place  in  the 
Constitutional  Convent i(m  and  subsequent  developments  down  to 
1867,  were  all  set  forth  at  great  length  and  with  great  ability. 

In  the  House  of  Eepresentatives,  in  which  there  was  a  three- fourths 
vote  in  favor  of  vetoing  the  bills  of  the  Pr4>sident,  a  House  in  which 
three-fourths  of  the  Members  were  violently  opposed  to  the  President, 
when  those  two  reports  came  before  it,  Mr.  Wilson  moved  to  lay  the 
resolution  for  impeachment  on  the  table.  That  motion  was  carried 
by  nearly  a  two-thirds  vote.  The  majority  had  set  forth  26  different 
things  which  they  said  the  President  had  done  for  which  he  ought 
to  be  impeached,  mostly  what  might  be  called  political  offenses,  and 
the  House  determined  that  they  would  not  favor  the  impeachment, 
much  as  they  desired  to  get  rid  of  the  President,  because  he  had  not 
done  anything  which  was  indictable,  and  therefore  could  not  be 
impeached. 

Some  months  before,  in  the  spring  of  1867,  Congress,  as  one  of  the 
things  which  it  had  done  which  enraged  Johnson,  had  passed  a  tenure- 
of -office  bill,  long  since  repealed,  by  which  they  undertook  to  make  it 
impossible  for  tne  President  to  remove  officers  without  the  consent 
of  the  Senate.  There  was  a  special  provision  in  that  bill  that  while 
the  President,  when  the  Senate  was  not  in  session,  might  remove  an 
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officer,  yet  when  the  Senate  came  back  in  December,  if  it  did  not 
confirm  that  action,  the  removed  officer  should  resume  his  office  and 
should  be  allowed  to  keep  it.  In  that  same  summer  of  1867  President 
Johnson  undertook  to  remove  Edwin  M.  Stanton  as  Secretary  of 
War  and  to  appoint  Lorenzo  Thomas  as  Secretary  ad  interim.  Con- 
gress was  not  in  session,  and  he  had  the  right  to  do  that.  Under 
that  act  Gren.  Grant  became  Secretary  of  War  ad  interim;  but  when 
Congress  met  the  Senate  refused  to  confirm  the  President's  action, 
and  Mr.  Stanton  immediately  retook  possession  of  the  War  Depart- 
ment. On  the  21st  day  of  February  following,  in  defiance  of  the 
penal  provision  of  the  tenure-of-office  act.  President  Johnson  under- 
took to  remove  Mr.  Stanton,  and  sent  Lorenzo  Thomas  over  to 
Stanton's  office  with  a  letter  directing  Stanton  to  surrender  posses- 
sion to  Thomas.  Stanton,  as  we  all  remember,  refused  to  do  it. 
I'he  matter  came  before  the  House  of  Bepresentatives,  and  the  House 
at  once  impeached  Mr.  Johnson.  Mr.  Wilson,  who  had  made  the 
minority  report  of  which  I  spoke,  which  was  adopted  by  the  House, 
then  said,  "  Now  the  President  has  committed  an  indictable  offense, 
and  let  us  impeach  him." 

It  is  true,  as  Mr.  Manager  Rowland  said  to-day,  that  in  those  arti- 
cles of  impeachment  there  was  one  which  charged  the  President 
with  having  made  certain  declarations  and  speeches  about  Congress 
as  to  which  there  was  a  question  whether  he  had  conmiitted  an  in- 
dictable offense.  When  it  came  to  a  vote  here  in  the  Senate,  the 
Senate  voted  first  upon  the  last  article — article  13 — which  charged 
a  violation  of  the  tenure-of-office  law,  and  there  was  a  vote  of  35 
for  convicting  and  19  against — one  vote  less  than  was  necessary  in 
order  to  convict  Mr.  Johnson ;  and  so  he  was  acquitted. 

The  Senate  then  immediately  adjourned  for  two  weeks,  in  order 
that  those  who  favored  impeachment  might  consider  what  they 
could  do.  They  came  toffether  here  again  on  the  26th  of  May, 
1868.  What  did  they  dol  They  voted  upon  article  2  and  upon 
article  3,  both  of  which  charged  distinctly  a  violation  of  the  penal 
provisions  of  the  tenure-of-office  law.  Huving  the  same  vote  upon 
those  two  articles,  the  Senate  then  adjourned  without  day  without 
voting  upon  the  other  articles  at  all. 

Now,  I  say  there  is  a  formal  adjudication  of  both  Houses  of  Con- 
gress, and  in  as  important  a  case  as  ever  came  before  the  Senate,  that 
in  order  to  be  impeachable  an  offense  must  be  indictable. 

I  need  not  remind  the  Senate  of  the  able  men  who  sat  on  that  side 
of  the  Chamber  presenting  the  views  of  the  House  and  the  great 
lawyers  who  sat  over  here  presenting  the  views  of  the  President,  or 
the  great  men  who  sat  in  this  Chamber  at  that  time  and  voted  upon 
one  side  or  the  other.  Tt  was  my  good  fortune  to  be  present  during 
most  of  that  trial,  and  I  remember  well  particularly  that  Senator 
Sumner,  who  sat  over  in  that  part  of  the  Chamber  [indicatinc]  and 
was  one  of  the  most  active  participants  in  favor  of  impeachment, 
could  not  conceal  his  impatience  with  the  slow  progress  of  events. 
He  wanted  all  sorts  of  evidence  to  be  let  in ;  he  wanted  the  President 
removed  for  political  reasons;  and  he  was  the  most  disappointed 
man,  perhaps,  in  this  whole  body  when  the  impeachment  failed.  I 
have  ]ust  read  an  article  in  the  December  Century  Magazine  by  one 
of  the  two  survivors  of  the  Senate  of  that  day,  Senator  Henderson, 
who  voted  against  impeachment  and  who  still  lives  in  this  city, 
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wherein  he  states  that  Senator  Sumner  came  to  him  not  long  before 
he  died  and  said :  "  Henderson,  I  want  to  let  you  loiow  that  I  was 
wrong  about  that  impeachment  matter  and  that  you  were  right.  I 
do  not  want  you  to  say  anything  about  this  until  after  I  am  dead, 
but  then  I  want  you  to  make  it  Imown." 

There  have  been  two  impeachment  cases  since  that  time,  neither 
of  which,  it  seems  to  me,  in  the  slightest  degree  affects  the  question 
we  have  here.  Mr.  Belknap  was  charged  with  bribery — several  clear, 
distinct,  specific  acts  of  receiving  money  in  consideration  of  having 
made  an  appointment  to  office.  No  defense  was  made  in  his  case, 
except  that  which  finally  prevailed,  that,  because  anticipating  he 
would  be  impeached,  he  went  to  President  Grant  and  got  the  Presi- 
dent to  accept  his  resignation.  I  may  have  something  more  to  say 
about  that  case  in  another  part  of  this  argument,  but  it  has  no  rela- 
tion to  the  subject  I  am  discussing  now,  because  it  is  clear  that  he 
was  charged  with  indictable  offenses. 

In  the  Swayne  case  it  is  true  that  the  counsel  for  Judge  Swayne 
in  presenting  the  law  of  that  case  used  a  brief  which  I  understood 
the  managers  here  to  say  they  disowned.  I  do  not  so  read  anything 
that  took  place  in  that  record.  They  had  a  brief  there,  which  every- 
body knows  was  written  by  Mr.  Hannis  Taylor,  and  who  Mr.  Hannis 
Taylor  is  I  need  not  explain  to  anybody  in  this  Chamber.  In  that 
brief  he  simply  took  the  position  that  because  Judge  Swayne  was 
not  charged  with  having  done  anything  in  the  performance  of  his 
official  duties,  but  that  everything  he  was  charged  with  w^as  some- 
thing outside  of  his  duties  in  court,  he  could  not  be  punished  for 
that  reason,  and  his  counsel  rested  the  case  upon  that  proposition. 
As  Judge  Swayne  was  acqjuitted  I  do  not  see  how  anybody  can  con- 
tend that  the  Senate  held  m  that  case  that  what  Judge  Swayne  was 
charged  with  constituted  an  impeachable  offense. 

I  do  not  recall  that  any  of  the  managers  have  referred  to  this, 
but  it  has  been  referred  to  in  the  other  cases  and  may  be  in  the  minds 
of  many  members  of  this  body,  and  I  therefore  mention  it.  It  has 
been  said,  if  you  are  right  about  that,  under  what  law  are  you  to 
decide  what  is  an  indictable  offense?  Then  it  is  said  that  the 
Supreme  Court  of  the  United  States  has  decided  that  there  are  no 
common-law  offenses  against  the  United  States,  and  that,  therefore, 
when  the  Constitution'was  adopted  and  when  the  Government  went 
into  operation  there  were  no  penal  laws;  that  as  there  was  no  penal 
statute  passed  for  more  than  a  year  after  the  Government  was  started 
no  officer  during  that  time  could  be  impeached  for  any  offense  what- 
ever. Now,  I  say  that  that  is  a  fallacy ;  the  whole  argument  is  a  fal- 
lacy and  altogether  wrong.  The  common  law  is  in  force  in  this  tri- 
bunal except  as  changed  by  acts  of  Congress.  When  we  come  to  see 
why  it  was  that  the  Supreme  Court  held  that  there  were  no  common- 
law  offenses  in  the  inferior  courts  of  the  United  States  we  see  at  once 
that  the  application  of  that  decision  to  impeachment  proceedings 
is  entirely  without  foundation.  I  read  from  the  first  case  in  which 
that  question  was  decided,  in  Hudson  v.  Goodwin,  7  Cranch,  page  32 : 

The  powers  of  the  General  Government  are  made  up  of  concessions  from  the 
several  States;  whatever  is  not  expressly  given  to  the  former  the  latter  ex- 
pressly reserve.  The  judicial  power  of  the  United  States  is  a  constituent  part 
of  those  concessions;  that  power  is  to  be  exercised  by  courts  organized  for  the 
purpose  and  brought  into  existence  by  an  effort  of  the  legislative  power  of  the 
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Union.  Of  all  the  courts  which  the  United  States  may  under  their  general 
powers  constitute,  only  one,  the  Supreme  Court,  possesses  Jurisdiction  derived 
Inmiediately  from  the  Constitution,  and  of  which  the  legislative  i)ower  can  not 
deprive  it.  All  other  courts  created  by  the  General  Government  x)os8e8S  no 
Jurisdiction  but  what  is  given  them  by  the  power  that  creates  them,  and  can  be 
vested  with  none  but  what  the  pow«r  ceded  to  the  General  Government  will 
authorize  them  to  confer. 

So  you  see  the  Supreme  Court  merely  held  that  the  inferior  courts 
of  the  United  States,  which  were  created  by  acts  of  Congress,  would 
take  such  jurisdiction,  and  no  more,  as  Congress  chose  to  give  them. 

It  so  happened  that  when  Congress  created  the  original  criminal 
court  and  the  other  courts  in  the  District  of  Columbia  they  did  what 
might  just  as  well  have  been  done  in  1790  as  to  all  the  Federal  courts. 
When  this  District  was  ceded  to  the  Grovernment  and  Congress  took 
possession  a  law  was  passed,  on  the  27th  of  February,  1801,  which  is 
still  the  organic  law  of  the  District  of  Colmnbia.  In  that  statute  they 
simply  said  that  the  laws  of  the  State  of  Maryland — ^which  included 
the  common  law — should  remain  in  force  in  the  District  of  Columbia 
until  otherwise  ordered  by  Congress. 

Congress  might  have  done  that  for  all  the  Federal  courts,  but  it 
did  not  choose  to  do  so;  it  might  do  it  to-day;  but  instead  of  that  it 
has  from  time  to  time,  as  the  need  appeared  for  it,  passed  acts  defin- 
ing criminal  offenses. 

You  perceive  at  once  that  this  court  to  which  I  am  speaking  is  on 
the  same  plane  in  that  regard  as  the  Supreme  Court  of  the  United 
States.  You  are  not  the  creature  of  any  act  of  Congress.  You,  like 
the  Supreme  Court,  are  created  by  the  Constitution,  and  you  have 
the  same  authority  and  power  to  determine  what  the  laws  were  which 
existed  at  the  time  you  were  created  as  the  Supreme  Court  would 
have  to  decide  what  were  the  laws  which  ^vem  ite  proceeding  under 
the  provisions  of  the  Constitution  giving  it  original  jurisdiction  as  to 
certain  classes  of  cases. 

That  brings  me  to  another  objection  which  has  been  made  here  and 
which  has  been  often  referred  to  in  the  textbooks  which  gentlemen 
seem  to  think  are  of  importance  here,  but  which,  of  course,  are  only 
based  on  the  cases,  and  we  have  the  cases.  They  say  there  are  many 
evil  acts  a  judge  or  other  civil  officer  of  the  Oovemment  might  do  that 
are  not  indictable,  and  it  would  be  very  bad,  indeed,  to  allow  such 
officer  to  continue  in  office,  as  you  woiild  hjrve  to  do  if  you  decide 
that  he  can  only  be  impeached  for  an  indictable  offense,  this,  that,  and 
the  other  act  not  being  indictable.  You  find  that  running  all  through 
the  discussion  of  impeachment  cases  in  past  times,  and  especially 
in  the  textbooks. 

There  is  an  offense  known  to  the  common  law  as  misconduct  in 
office,  and  it  reaches,  so  far  as  I  have  been  able  to  discover,  almost 
every  one  of  the  illustrations  which  have  been  referred  to  of  various 
acts  which,  it  is  said,  would  not  be  indictable  offenses,  and  yet 
should  be  impeachable  offenses.  It  is  asked.  Suppose  a  judse  refuses 
to  hold  court;  suppose  he  refuses  to  summon  a  jury?  Well,  if  he 
does,  he  is  guilty  of  misconduct  in  office.  Let  me  read  what  the 
Supreme  Court  of  the  United  States  has  said  in  one  simple  sentence 
on  that  subject.  I  read  from  the  opinion  in  the  case  of  South  v. 
Maryland,  in  18  Howard,  page  402 : 

It  is  an  undisputed  principle  of  the  common  law  that  for  a  breach  of  a  pubUe 
duty  an  officer  is  punishable  by  indictment. 
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Let  me  give  you  an  instance  of  what  happened  in  this  District,  which 
sufficiently  illustrates  that  subject  without  goin^  any  further.  I  refer 
to  the  case  of  Tyner  against  the  United  States,  in  23  Appeals,  District 
of  Columbia,  324,  a  case  decided  by  our  court  of  appeals  a  few  years 
ago.  Gen.'iyner  had  been  Assistant  Attorney  General  in  charge  of  the 
legal  work  of  the  Post  Office  Department.  He  was  indicted,  charged 
with  conspiring  with  a  nephew  of  his  to  commit  an  offense  against 
the  United  States,  to  wit,  the  offense  of  misconduct  in  office.  What 
was  that  misconduct?  It  was  his  duty,  among  other  things,  to 
investi^te  charges  that  were  made  of  the  use  of  the  mails  for 
fraudulent  purposes,  and  when  he  found  that  there  was  a  case  pre- 
sented whicn  justified  action  to  go  to  the  Postmaster  General  and 
recommend  the  issuance  of  a  fraud  order.  We  all  know,  of  course, 
what  that  means — to  stop  the  use  of  the  mails  by  fraudulent  con- 
cerns. The  charge  was  that  in  a  number  of  cases  he  had  before  him 
evidence  that  the  mails  were  being  used  for  fraudulent  purposes  by 
a  number  of  concerns,  which  were  named  in  the  indictment,  which 
were  called  investment  companies,  and  that  he  neglected  his  duty 
to  go  to  the  Postmaster  General  and  ask  for  fraud  orders  in  those 
cases.  That  indictment  was  demurred  to,  and  it  was  claimed  on 
the  part  of  his  counsel  that  that  did  not  constitute  an  offense  under  sec- 
tion 5440  of  the  Revised  Statutes.  All  that  Tyner's  counsel  claimed 
was  that  since  there  is  no  such  offense  as  misconduct  in  office  known 
to  the  other  Federal  courts  throughout  the  country,  it  could  not  be 
applied  in  our  local  jurisdiction;  but  the  Supreme  Court  held  that, 
under  the  common  law^  the  failure  of  Gen.  Tyner,  with  the  evidence 
before  him  that  the  mails  were  being  used  for  fraudulent  purposes  by 
certain  named  concerns,  to  go  to  the  Postmaster  General  and  report 
that  and  ask  for  a  fraud  order  was  a  crime  under  the  common  law, 
the  crime  known  as  misconduct  in  office.  So  the  case  went  back  to 
trial,  and  in  due  time  Gen.  Tyner  was  promptly  acquitted  by  the  jury. 
I  am  not  going  to  take  the  time  to  go  over  the  illustrations  which  have 
been  given  here  and  elsewhere,  but,  if  you  will  go  over  them,  you 
will  find  that  almost  without  exception  they  come  within  that  rule 
of  misconduct  in  office  by  a  public  officer. 

There  is  this  curious  tning  about  it :  It  has  been  suggested  in  some 
cases  that  the  law  is  uncertain  in  that  regard  as  to  whether  when  a 
public  officer — ^judge.  President,  Cabinet  officer,  or  what  not — commits 
an  indictable  offense  against  the  laws  of  the  United  States,  he  can 
be  proceeded  against  by  indictment  before  he  is  impeached,  and  it 
has  been  suggested  that  if  he  still  be  in  office  he  must  first  be  im- 
peached. Of  course,  that  makes  no  difference  about  the  proposition 
for  which  we  are  contending,  because  the  Constitution  expressly  says 
that  after  the  officer  has  been  impeached,  convicted,  and  removed 
from  office  he  shall  nevertheless  be  subject  to  indictment  and  trial  in 
the  ordinary  courts. 

As  against  all  that,  what  do  we  have  suggested  here?  "Why," 
says  Mr.  Manager  Howland,  "a  man  who  is  a  civil  officer  may  be 
impeached  whenever  the  public  welfare  requires  it."  If  any  one  of 
j^ou  thinks  that  the  public  welfare  requires  Judge  Archbald  to  be 
removed,  according  to  this  contention  you  are  to  vote  for  his  con- 
viction on  any  particular  article  you  please  to  select,  or  on  all  of 
them,  just  as  you  may  see  fit,  although  there  is  no  charge  here  that 
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the  public  welfare  requires  him  to  be  removed.  And  then,  says  Mr. 
Manager  Sterling,  ''  each  Senator  fixes  his  own  standard  in  that 
regard";  and,  as  Mr.  Manager  Webb  says,  "crimes  and  misde- 
meanors have  no  meaning  " ;  and,  as  Mr.  Manager  Webb  said  again, 
"  that  is,  at  your  pleasure,  Senators." 

I  stated  that  this  was  something  without  precedent;  but  there 
was  one  very  bold  man  who  stood  in  this  Chamber  some  years  ago 
and  did  the  same  thing,  but  he  used  plainer  terms.  In  the  Johnson 
impeachment  trial,  when  Gen.  Benjamin  F.  Butler  was  making  the 
opening  statement  here  to  the  Senate,  he  announced  this  doctrine 
in  these  words :  "  Senators,  you  are  a  law  unto  yourselves ; "  and  it 
was  in  reply  to  that  proclamation  by  Gren.  Butler,  who  was  bold 
enough  to  claim  anythmg  anywhere,  that  Mr.  Benjamin  R.  Curtis, 
former  Associate  Justice  of  the  Supreme  Court  of  the  United  States, 
one  of  Mr.  Johnson's  counsel,  uttered  the  words  which  Mr.  Simpson 
read  from  the  record  in  the  Johnson  case. 

Now,  I  say,  instead  of  that,  if  there  is  anything  which  you  find 
here  which  Judge  Archbald  has  done  which  is  not  indictable  and 
impeachable,  which  you  think  ought  to  be  indictable  and  impeach- 
able, do  what  was  done  in  the  Peck  case :  Let  the  honorable  chairman 
of  the  Judiciary  Committee  of  this  day  do  what  the  honorable  chair- 
man of  the  Judiciary  Committee  of  1831  did— go  to  the  House,  and 
the  day  after  Jud^e  Archbald  is  acquitted  introduce  a  bill  which 
shall  provide  that  if  any  Federal  judge  shall  at  any  time  have  any 
business  transactions  with  any  person  who  shall  be  or  shall  be  likely 
to  be  a  litigant  in  his  court,  ne  shall,  let  us  say,  be  fined  in  the  sum 
of  a  thousand  dollars  and  imprisoned  for  not  less  than  one  year,  or 
both. 

If  this  theory  of  the  managers  is  to  be  adopted,  what  becomes  of 
the  principle  which  is  at  the  foundation  of  all  criminal  jurisprudence 
in  every  coimtry  which  pretends  to  reco^ize  law,  and  especially  so 
in  this  country  and  under  our  Constitution?  If  a  man  is  brought 
into  court  he  is  entitled  to  know  with  what  he  is  charged,  and,  as  I 
said  a  few  moments  ago,  Jud^e  Archbald  is  not  charged  with  having 
done  anything  which  is  against  the  public  welfare^  or  for  which 
Senators  ought  to  put  him  out  of  office  on  general  prmciples. 

But  if  I  do  not  misunderstand  what  is  intimated  here,  whether 
it  is  expressly  said  or  not,  what  you  are  called  upon  to  do  by  these 
learned  managers  is  this:  You  are  to  say  with  respect  to  article  1, 
"  I  do  not  find  that  there  is  anything  there  which  justifies  convicting 
Judge  Archbald,"  and  so  with  the  other  articles,  "  yet  he  has  done 
certain  things,  and  under  certain  conditions,  which  I  think  render 
him  unfit  to  be  a  Federal  judge." 

Now,  I  ask  you,  Senators,  if  it  is  intended  to  ask  the  Senate  of  the 
United  States  to  disgrace  a  man,  to  put  him  out  of  his  office,  and, 
perhaps,  cover  him  with  a  mantle  of  shame,  so  that  he  may  never  hold 
any  other  office  under  the  Government  of  the  United  States,  whether 
it  would  not  be  fair  to  let  his  counsel  know,  when  they  come  before 
you,  what  charge  they  are  to  meet.  If  that  had  been  done  in  this 
case,  when  we  brought  here  the  judges  associated  with  this  respond- 
ent on  the  bench  for  years,  the  lawyers  who  practiced  before  him 
year  after  year,  the  men  who  knew  him  from  boyhood  up,  who 
could  tell  vou  what  kind  of  a  man  he  was,  there  would  have  been. 
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no  ruling  that  that  testimony  should  be  excluded  because  there  was 
nothing  of  that  kind  before  the  Senate. 

We  wanted  to  let  the  Senate  know  what  kind  of  a  man  Judge 
Archbald  is,  what  kind  of  a  judge  he  isj  and  to  that  end  we  had  wit- 
nesses by  the  score,  who  surrounded  hmi  and  have  known  him  for 
many  years  and  who  respect  him  and  love  him,  but  their  mouths  were 
clos^  because  there  was  no  such  charge  made  here. 

Now,  after  havinff  closed  our  mouths  and  kept  out  that  evidence 
they  say  to  you,  "  JTudge  Archbald  is  the  kind  of  a  man  who  ou^ht 
to  be  removed  from  office  on  general  principles,"  or  on  some  idea 
of  "  a  system."  Just  what  is  the  theory  I  do  not  know,  but  I  pre- 
smne  the  learned  chairman  of  the  managers  will  inform  us  before  the 
case  comes  to  a  close. 

I  ask  Senators  to  remember,  while  they  are  dealing  with  a  judge 
of  the  circuit  court  of  the  United  States  temporarily  assigned  to 
the  Commerce  Court,  they  are  dealing  here  with  the  rights  of  every 
civil  officer  of  the  Government.  It  is  not  a  question  of  judges  alone, 
but  a  question  of  the  President  and  Vice  President  and  Cabinet 
officers  and  of  every  officer  of  the  United  States,  which,  I  suppose, 
includes  every  official  whose  appointment  has  to  be  confirmed  by  the 
Senate,  if  it  does  not  include  Senators  and  Members  of  the  House. 

I  am  not  here  to  contend  that  there  might  not  be  some  provision 
for  putting  out  of  office  a  President  or  a  Vice  President  or  a  Cab- 
inet officer  or  a  judge  who  is  for  any  reason  incompetent  to  properly 
perform  the  duties  of  his  office,  but  there  is  no  sucn  provision  in  the 
Constitution  of  the  United  States  at  present.  We  have  had  illus- 
trations here  of  men  who  have  become  unfit  for  their  office  and  who 
could  not  perform  the  duties  of  their  offices.  The  case  of  Judge 
Pickering  is  the  earliest  one.  In  that  case,  as  it  was  claimed,  tne 
respondent  had  become  insane,  but  the  Senate  removed  him  not  on 
that  OTound  apparently,  but  because  he  had  come  into  the  court  in  a 
drunken  condition  and  had  there  behaved  in  a  disorderly  and  dis- 
graceful manner. 

But  a  man  may  be  disqualified  in  other  ways.  Twice  members  of 
the  Supreme  Court  of  the  United  States  have  become  absolutely  dis- 
qualified for  the  performance  of  their  duties.  If  an  officer  may  be 
removed  because  he  is  not  able  for  one  reason  to  perform  the  duties 
of  the  office,  he  may  be  removed  because  he  is  so  disabled  for  any 
other  reason. 

Mr.  Justice  Hunt  was  paralyzed  and  for  that  reason  unable  to 
attend  to  his  judicial  duties  or  even  to  attend  the  court. 

And  so  of  Mr.  Justice  Moody,  who  was  formerly  Attorney  Gen- 
eral. He  now  lies  upon  a  bed  of  pain  and  sickness  with  perhaps 
little  expectation  of  ever  getting  up  from  it.  Would  you  impeach 
him  of  nigh  crimes  and  misdemeanors  for  being  incapable  of  the 
performance  of  the  duties  of  his  office  ? 

I  certainly  would  aver  that  no  Member  of  the  House  of  Representa- 
tives would  ever  come  here  with  such  a  contention,  and  if  he  did  he 
would  never  get  a  vote  in  favor  of  the  proposition  that  Mr.  Justice 
Moody  should  be  removed  because  he  committed  the  high  crime 
and  misdemeanor  of  becoming  incapable  by  reason  of  illness 
of  performing  his  judicial  duties.  Instead  of  that  you  passed  an 
act  of  Congress  which  allowed  him  to  retire  as  though  he  had  reached 
70  years  of  age  and  had  served  10  years  upon  the  bench. 
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And  let  me  remind  you  that  you  have  in  the  case  at  bar  a  per- 
fectly clear  case  of  absence  of  any  charge  which  relates  to  anything 
that  has  been  done  in  the  performance  of  the  duties  of  the  office 
which  Judge  Archbald  holds.  He  is  not  charged  with  committing 
any  crime.  That  is  admitted.  He  is  not  charged  even  with  doing 
anything  wrong  in  connection  with  the  duties  of  the  office,  crime  or 
no  crime. 

Says  Mr.  Manager  Clayton,  at  pages  889-890  of  this  record : 

We  make  no  charge  of  any  miflbehavior  in  connection  with  official  duties. 

Says  he  again : 

We  make  no  charges  of  partiality. 

And  at  page  941  Mr.  Sterling  agrees  with  that  proposition. 

Now,  Senators,  as  I  have  a  few  moments  before  the  hour  for  ad- 
journment, let  me  speak  of  something  relating  to  the  merits  of  this 
case,  as  I  have  said  now  all  that  I  intend  to  say  about  the  law,  except 
as  I  may  add  a  word  to  what  my  brother  Simpson  so  well  said  upon 
the  question  of  the  last  six  articles. 

Mr.  Manager  Howland  complains  because  we  have  raised  an  issue 
of  law  and  an  issue  of  fact  in  this  cnse  that  our  first  answer  to  each 
article  of  impeachment  is  that  what  is  charged  is  not  an  impeachable 
offense;  and  that,  in  the  second  place,  we  proceed  to  confess  and 
avoid — terms  well  known  in  lawyer's  lingo.  If  he  can  find  any  case 
in  the  history  of  this  country  in  which  an  issue  of  law  of  this  char- 
acter was  submitted  otherwise  than  at  the  end  of  the  trial  in  an  im- 
peachment case,  he  can  find  some  case  that  has  not  been  referred  to  in 
this  hearing  and  is  not  to  be  found  in  the  books.  In  every  case,  in- 
stead of  having  a  demurrer  to  the  articles  of  impeachment  considered, 
the  whole  matter  has  gone  over  to  the  final  vote.  Indeed,  Mr.  Man- 
ager Bingham,  in  the  Johnson  impeachment  trial,  contended  that  a 
demurrer  to  an  article  of  impeachment  had  never  been  allowed.  Now, 
as  to  the  defense  here — and  I  am  particular  about  this  because  I  think 
the  managers,  and  especially  Mr.  Manager  Howland,  have  uninten- 
tionally not  fairly  stated  what  is  our  defense  on  the  facts.  He  says 
we  confess  and  avoid.    We  do  nothing  of  the  kind. 

These  articles  charge  that  Judge  Archbald  did  certain  things.  In 
the  first  article  it  is  charged  that  he  had  certain  communications 
with  officers  of  the  Erie  Railroad  Co. ;  in  the  second  article  that  he 
saw  Mr.  Loomis,  and  so  on.  We  admit  these  facts.  And  so  as  to  the 
other  articles.  Then  the  article  goes  on  to  charge  that  the  respond- 
ent did  corruptly,  unlawfully,  and  wrongfully  use  his  judicial  influ- 
ence in  those  transactions.  We  den}'  that  he  used  his  judicial  influ- 
ence corruptly;  we  deny  that  he  used  it  wrongfully;  we  deny  that 
he  used  it  unlawfully,  and  we  deny  that  he  used  it  at  all. 

I  say  now,  at  the  conclusion  of  the  evidence  in  this  case,  having 
come  down  to  the  time  when  the  final  vote  is  to  be  taken  in  this 
Chamber,  if  you  take  all  the  evidence  that  has  been  produced  before 
you,  it  leaves  this  case  just  where  it  was  when  it  started ;  that  it  is 
proved  that  Judge  Archbald  did  the  things  which  in  his  answer  he 
admits  he  did,  and  it  is  not  proved  that  in  regard  to  any  of  them  he 
used  his  judicial  influence  wrongfully,  unlawfully,  or  corruptly,  or 
that  he  used  it  at  all. 

The  articles  which  I  wish  particularly  to  refer  to  are  article  1, 
which  refers  to  the  Katydid  dump  transaction;  article  3,  which  re- 
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fers  to  what  is  known  as  the  Packer  No.  8  dump;  article  6,  which 
refers  to  a  conversation  between  Judge  Archbald  and  Mr.  Warriner 
in  reference  to  certain  alleged  favors  for  a  Mr.  Dainty — there  is 
nothing  of  the  kind  in  the  article,  but  that  is  what  we  are  now  told 
it  is  intended  to  charge;  and  article  13,  which  is  an  attempt  to  gather 
up  a  number  of  things  which  are  not  specified. 

That  article  charges,  in  the  first  place,  that  while  Judge  Archbald 
was  district  judge  and  circuit  judge  he  entered  into  a  scheme  to  raise 
money  from  litigants  in  his  court  by  getting  them  to  discount  notes 
made  by  him  or  indorsed  by  him,  and  also  entered  into  another 
scheme  to  get  coal  property  from  certain  railroads,  which  are  named, 
and  other  railroads  not  named,  which  had  litigation  in  the  Commerce 
Court. 

I  intend,  in  the  discussion  of  those  articles,  to  take  them  up  practi- 
callv  in  their  inverse  order  and  discuss  them  in  what  I  consider  to 
be  the  order  of  their  importance,  as  indicated  by  the  amount  of  evi- 
dence which  has  been  taken  in  regard  to  them. 

About  article  6  I  shall  say  but  a  word,  and  that  is  this:  The 
charge  there  is  that  Mr.  Dainty — I  am  speaking  now  of  the  evidence 
and  not  of  what  is  in  the  article — came  to  Judge  Archbald  and 
mentioned  the  fact  that  the  Everhart  heirs,  who  have  been  referred 
to  here  so  often,  had  outstanding  claims  against  certain  coal  property 
of  the  Lehigh  Valley  Coal  Co.,  and  that  it  was  desired  that  Judge 
Archbald  should  get  that  company,  through  Mr.  Warriner,  to  pur- 
chase those  interests  of  the  Everhart  heirs ;  that  is,  that  they  would 
get  them  in,  the  company  being  supposed  to  be  very  desirous  of 
getting  in  these  interests ;  and  in  consideration  of  that  act  of  kindness 
to  the  coal  company  the  respondent  would  ask  it  to  lease  a  certain 
tract  of  land,  called  the  Morris  &  Essex  tract,  to  Mr.  Dainty.  The 
managers  put  upon  the  stand  two  witnesses  to  testify  to  that  trans- 
action; one  of  them  was  Mr.  Dainty  and  the  other  Mr.  Warriner. 
Each  of  them  absolutely  and  positively  denied  the  charge. 

Mr.  Warriner  said  that  while  Judge  Archbald  had  spoken  to  him 
about  the  Everhart  heirs'  interest,  as  to  which  Judge  Archbald  was 
himself  concerned,  as  we  show  here  in  reference  to  the  Katydid 
matter,  that  he  never  connected  that  in  any  manner  with  the  appli- 
cation that  Mr.  Dainty  was  to  make  for  the  lease  to  him  of  what  was 
called  the  Morris  &  Essex  tract.  Mr.  Warriner  said  that  as  the  re- 
spondent was  about  to  leave  the  office  of  Mr.  Warriner  he  simply 
mentioned  the  fact  that  Mr.  Dainty  was  going  to  make  application, 
or  had  made  application,  for  this  lease  for  the  Morris  &  Essex  tract, 
and  Mr.  Warriner  told  him  it  was  not  to  be  leased.  That  was  the  end 
of  it. 

Mr.  Dainty  testified  that  in  his  conversation  with  the  respondent 
no  suggestion  was  made  of  a  lease  of  the  Morris  &  Essex  tract  as  a 
consideration  for  the  getting  in  of  the  Everhart  interests.  And 
he  further  says  that  he  did  not  know  whether  the  respondent  did 
in  fact  see  Mr.  Warriner  in  regard  to  the  matter. 

Now,  Senators,  I  call  your  attention  to  this  remarkable  fact :  That 
after  Afr.  Dainty  had  been  on  the  stand  and  declared  most  positively 
that  there  was  no  connection  between  those  two  matters,  and  after 
Mr.  Warriner  had  been  on  the  stand  and  testified  that  according  to 
his  recollection  the  two  matters  were  never  mentioned  as  having  any 
relation  to  each  other  at  all — so  that  by  the  testimony  of  the  only 


1540  IMPEACHMENT   OF  ROBERT  W.   ARCHBALD. 

two  witnesses  the  managers  produced  on  this  point  their  whole 
claim  was  proven  to  be  untrue — after  that,  when  Judge  Archbald 
came  on  the  stand  himself,  after  hearing  the  testimony  of  those  wit- 
nesses, and  Imowing  that  by  no  possibUitv  could  any  other  witness 
have  personal  knowledge  on  the  subject,  lie  said  that  accordiiLg  to 
his  recollection  he  did  tell  Mr.  Warriner  that  Mr.  Dainty  had  sug- 
gested the  leasing  to  him  (Dainty)  of  the  Morris  &  Essex  tract 
in  consideration  ox  the  services  which  he  proposed  to  render  the  com- 

})any  in  inducing  the  Everharts  to  convey  their  interests  in  other 
anas  to  the  company.  Could  there  be  a  clearer  illustration  of  the 
fact  that  you  are  dealing  with  an  honest  man?  It  is  impossible  to 
conceive  that  the  respondent  did  not  know  when  he  took  the  stand 
and  told  that  story  that  he  was  giving  the  only  evidence  in  the  case 
on  which  the  managers  could  possibly  rely  to  maintain  their  claim. 

Assume  that  it  is  so.  Assume,  now,  that  Mr.  Dainty  did  come  to 
Judge  Archbald  and  say,  "  Judge,  I  would  very  much  like  to  get 
a  lease  of  that  Morris  &  Essex  tract  which  the  coal  company  owns, 
and  I  can  confer  a  great  favor  upon  that  railroad  company  by  get- 
ting in  the  interests  of  these  Everhart  heirs.  They  have  the  inter- 
ests of  a  lot  of  them.  They  have  paid  a  hundred  thousand  dollars  or 
so  for  certain  portions  of  them,  and  these  other  people,  I  think,  will 
convey  their  interests  to  them ;  and  I  will  be  willing  to  accomplish 
that  for  them  if  they  will  give  me  a  lease  on  the  other  tract."  If  he 
did  suggest  that  to  Mr.  Warriner  and  Mr.  Warriner  simply  said, 
"  We  can  not  lease  the  Morris  &  Essex  tract,  but  we  will  pay  the 
Everhart  heirs  what  we  paid  the  others,"  and  that  was  the  end  of 
the  matter,  it  is  impossible  to  see  how  that  was  a  high  crime  or  mis- 
demeanor, or  any  kind  of  a  crime  or  misdemeanor,  or  anything  for 
which  he  could  be  reproved. 

Mr.  President,  it  is  now  within  8  mmutes  of  6  o'clock,  and  I 
should  like  to  suspend  the  argument  at  this  point. 

The  Prbsidbnt  pro  tempore.  The  hour  for  adjournment  of  the 
Senate  sitting  as  a  court  has  so  nearly  arrived,  only  two  minutes 
remaining,  the  Chair  does  not  suppose  counsel  wish  to  occupy  that 
time.    W^at  is  the  pleasure  of  the  Senate? 

Mr.  Root.  I  move  that  the  Senate  sitting  in  the  trial  of  the  im- 
peachment adjourn. 

The  motion  was  agreed  to. 


FBIDAY,  JAKTTABY   10,   1918. 

In  the  Senate  op  the  UNrrsD  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with 
his  coimsel,  Mr.  Worthington,  Mr.  Simpson,  Mr.  Robert  W.  Arch- 
ibald, jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 


ARGUMENT  OF  MB.  WOBTHINQTON,  GOUNBBL  FOB  BESPOKDENT.  1541 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  day's  proceedings. 

The  Secretary  read  the  Journal  of  the  proceedings  of  the  Senate 
of  Thursday,  January  9, 1913,  sitting  as  a  court. 

The  PREsmENT  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal?     If  not,  it  will  stand  approved. 

Mr.  Worthington.  Mr.  President,  before  we  proceed  with  the 
argument  to-day,  I  should  like  to  know  to  what  tune  I  majr  speak 
in  order  that  the  time  between  now  and  6  o'clock  may  be  divided  so 
as  to  give  the  managers  their  full  half  of  the  time  spent  in  ar^ment. 

The  PREsmENT  pro  tempore.  The  Secretary  has  Ikept  the  tune  oc- 
cupied by  each  side  and  will  read  the  same. 

The  Secretary.  Up  to  the  hour  of  1  o'clock  to-day  the  House  man- 
agers have  occupied  4  hours  and  58  minutes;  the  respondent's  counsel, 
4  hours  and  23  minutes. 

Mr.  Manager  Clayton.  Mr.  President,  I  beg  to  say  thst  I  was 
very  particular  the  other  day  in  stating  in  the  opening  and  before 
agreeing  to  this  arrangement,  in  response  to  an  inquiry  addressed 
to  the  managers  by  the  Chair,  that  seven  hours  and  a  half  for  the 
discussion  of  this  question  accorded  to  the  managers  would  be  ac- 
ceptable to  the  managers.  As  I  understand  it,  Mr.  President,  that 
interpretation  of  the  allotment  of  time  was  agreed  to  by  the  Chair 
and  it  was  the  understanding,  and  therefore,  Mr.  President,  I  am 
constrained  to  ask  the  Senate  to  accord  to  me  not  a  division  of  the  re- 
mainder of  the  time  but  the  time  which  I  have  reserved,  to  wit, 
2  hours  and  32  minutes.    The  Chair  will  readily  perceive 

The  PREsmsNT  pro  tempore.  The  manager  will  permit  the  Chair 
to  state  that  he  will  make  the  necessary  order  in  the  matter. 

Mr.  Manager  Clayton.  It  was  only  in  reply  to  the  suggestion  of 
the  respondent's  counsel,  who  sought  to  cut  me  off  from  that. 

The  PREsmENT  pro  tempore.  The  Chair  is  not  criticizing  the 
manager,  but  he  simply  desires  to  accommodate  his  wishes. 

Mr.  Manager  Clayton.  That  is  entirely  satisfactory. 

Mr.  Smoot.  I  move  that  the  Senate  continue  in  session  as  a  Court 
of  Impeachment  this  day  long  enough  after  6  o'clock  to  give  both 
sides  the  allotted  time,  seven  hours  and  a  half. 

The  President  pro  tempore.  It  is  moved  by  the  Senator  from 
Utah  that  the  Senate  to-day  shall  continue  in  session  long  enough 
after  6  o'clock  to  give  to  the  managers  and  also  counsel  for  the  re- 
spondent the  seven  hours  and  a  half  originally  contemplated.  With- 
out objection  it  is  so  ordered. 

Mr.  Williams.  What  was  the  request?  To  remain  in  session 
to-night? 

The  President  pro  tempore.  The  request  was  that  after  6  o'clock, 
which  is  the  ordinary  hour  for  adjournment,  the  Senate  shall  stay 
in  session  long  enough  to  ^ve  each  side  the  time  originally  con- 
templated, the  difficulty  having  arisen  out  of  the  consumption  of  a 
part  of  the  time  by  other  matters.  It  will  probably  not  be  over  half 
an  hour. 

Mr.  Williams.  How  long  will  we  be  kept  in  session  after  6  o'clock? 

The  President  pro  tempore.  About  half  an  hour,  under  the  order 
adopted  on  motion  of  the  Senator  from  Utah.  Mr.  Worthington  has 
the  floor. 
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ABOXJMEVT  OF  MB.  WOBTHUfGTOir,   GOU]VSEL  FOB  BESPOITD- 

£NT — Continned. 

Mr.  WoRTiiiNGTON.  Mr.  President  and  Senators,  I  am  not  a 
prophet,  but  I  venture  to  guess  that  it  will  not  be  necessary,  as  far  as 
the  time  I  shall  occupy  is  concerned,  to  extend  the  time  of  the  session 
beyond  the  usual  hour  of  6  o'clock,  giving  to  the  manager  who  is  to 
close  the  argument  his  full  remainder  of  the  seven  hours  and  a  half 
for  his  side. 

I  want  for  a  moment  to  recur  briefly  to  the  questions  of  law  which 
I  discussed  yesterday. 

A  great  many  text  writers  have  been  cited  by  the  managers,  and 
some  of  them  sav  that  certain  oJSFenses  which  should  constitute 
impeachable  offenses  are  not  crimes  and  therefore  would  not  be  in- 
dictable. But  as  to  most  of  the  offenses  of  that  kind  to  which  the 
text  writei*s  and  managers  refer  I  think  it  will  clearly  appear  from 
the  authorities  to  which  I  referred  the  Senate  yesterday  that  they  are 
criminal  by  the  common  law  as  misconduct  in  office.  As  to  several  of 
the  others  they  distinctly  state  that  where  an  officer  is  guilty  of  mal- 
administration— not  referring  to  judges  alone,  but  all  civil  officers — 
whether  indictable  or  not,  he  should  be  impeached;  whereas  we  all 
know  that  in  the  Constitutional  Convention,  as  was  read  yesterday— =- 
it  was  doubtless  unnecessarv  to  read  it  to  anybody  in  the  Senate — the 
word  "maladministration"  which  was  first  offered  was  struck  out 
because  it  was  too  general  and  would  practically  allow  all  civil  officers 
to  be  removed  at  any  time  at  the  pleasure  of  the  Senate,  and  the 
words  "high  crimes  and  misdemeanors"  were  substituted.  But 
taking  the  textbooks  I  do  not  see  that  any  comfort  can  be  gathered 
by  the  managers  from  considering  all  that  they  say  chi  the  subject. 
I  have  here  an  extract  from  Story  on  the  Constitution,  on  whom  the 
managers  seem  most  to  rely  in  this  connection  to  support  their  claim 
that  it  is  not  necessary  that  an  officer  who  is  impeached  by  the  House 
should  be  charged  with  an  offense  which  is  indictable.  I  shall  read  a 
paragraph  from  Story  on  this  subject,  which  the  managers  did  not 
read,  from  section  797  of  his  work  on  the  Constitution.  In  what  was 
read  by  the  managers  Story  states  his  conception  of  the  old  English 
cases  on  impeachment.  Then  he  goes  on  to  say — and  to  this  I  ask  the 
particular  attention  of  Senators : 

Resort,  then,  must  be  had  either  to  parliamentary  practice  and  the  common 
law,  in  order  to  ascertain  what  are  high  crimes  and  misdemeanors,  or  the 
whole  subject  must  be  left  to  the  arbitrary  discretion  of  the  Senate  for  the 
time  being.     (Story  on  the  Constitution,  Vol.  I,  p.  681.) 

That  the  matter  must  be  left  to  the  arbitrary  discretion  of  the 
Senate  is  what  the  managers  now  claim,  so  far  as  any  of  them  have 
addressed  themselves  to  this  question  up  to  this  time. 

The  latter  is  so  incompatible  with  the  genius  of  our  institutions  that  no  law- 
yer or  statesman  would  be  inclined  to  countenance  so  absolute  a  despotism  of 
opinion  and  prnctice  which  might  make  that  a  crime  at  one  time  or  in  one 
person  which  would  be  deemed  innocent  at  another  time  or  in  another  person. 
The  only  stife  guide  in  such  cases  must  be  the  common  law,  which  is  the  guar- 
dian at  once  of  private  rights  and  public  liberties.  (Story  on  the  Ck)n8tItutlon, 
Vol.  I,  p.  581.) 
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In  the  same  connection  he  characterized  as  harsh  and  severe  the 
English  authority  or  rules  which  he  referred  to  in  the  passage  which 
has  been  read  and  is  here  relied  upon  by  the  managers. 

In  another  place,  section  798, 1  read  one  clause,  on  page  582 : 

It  is  remarkable  that  the  first  Gongress,  assembled  in  October,  1774,  in  their 
famous  declaration  of  the  rights  of  the  colonies,  asserted — 

Quoting  from  the  declaration  of  1774 — 

That  the  respective  colonies  are  entitled  to  the  common  law  of  England,  and 
chat  they  are  entitled  to  the  benefit  of  such  of  the  English  statutes  as  existed 
at  the  time  of  their  colonization,  and  which  they  have  by  experience  respec- 
tively found  to  be  applicable  to  their  several  local  and  other  circumstances. 

That  is  the  end  of  the  quotation.    Story  goes  on : 

It  would  be  singular  enough  if,  in  framing  a  national  government,  that  com- 
mon law,  so  justly  dear  to  the  colonies  as  their  guide  and  protection,  should 
cease  to  have  any  existence,  as  applicable  to  the  powers,  rights,  and  privileges 
of  the  people,  or  the  obligations  and  duties  and  powers  of  the  departments  of 
the  National  Government.  If  the  common  law  has  no  existence  as  to  the  Union 
as  a  rule  or  guide,  the  whole  proceedings  are  completely  at  the  arbitrary  pleas- 
ure of  the  Government  and  its  functionaries  in  all  its  departments.  (Story  on 
the  Constitution,  Vol.  I,  p.  583.) 

Story  was  there  dealing  with  the  proposition  to  which  I  referred 
yesterday,  that  since  the  Supreme  Court  had  decided  that  there  are 
no  common-law  ofiFenses  in  the  Federal  courts  generally,  therefore 
there  is  no  common  law  upon  which  the  Senate  can  act  in  cases  of 
impeachment;  and  dealing  with  that  very  subject  he  reaches  the  same 
conclusion  which  we  had  reached  in  our  argument  on  that  point. 

As  to  the  State  cases,  I  shall  not  undertake  to  deal  with  them 
especially,  but  I  want  also  to  read  a  paragraph  or  two  from  the 
language  of  that  great  jurist,  Lemuel  Shaw,  when  he  was  chairman 
of  the  managers  m  the  Prescott  case  in  Massachusetts,  opposed  to 
Daniel  Webster,  who  represented  the  respondent.  He  had  oeen  re- 
ferring to  the  removal  by  address,  which,  as  we  all  know,  was  a 
proceMing  by  which  any  civil  officer  could  be  removed  in  England, 
and  can  to-day  be  removed  in  most  of  the  States  without  charging 
him  with  any  crime  or  offense,  and  putting  him  onlv  in  that  plight 
which  any  civil  officer  is  in  to-day  if  the  President  happens  to  turn 
him  out.  I  am  reading  from  page  182  of  the  Prescott  Trial.  He 
says: 

The  two  modes  of  proceeding  are  altogether  distinct,  and  in  my  humble  ap- 
prehension were  designed  to  effect  totally  distinct  objects.  No,  sir;  had  the 
house  of  representatives  expected  to  attain  their  object — 

That  is,  the  House  of  Representatives  of  Massachusetts — 

by  any  means  short  of  the  allegation,  proof,  and  conviction  of  criminal  mis- 
conduct, an  address  and  not  an  Impeachment  would  have  been  the  course  of 
proceeding  adopted  by  them.     (Prescott's  Trial,  1821,  p.  182.) 

He  is  speaking  for  the  managers  of  whom  he  was  the  chairman. 
He  says  that  if  nie  managers  had  been  sent  to  the  Senate  and  had — 

expected  to  attain  their  object  by  any  means  short  of  the  allegation,  proof, 
and  conviction  of  crlmiual  misconduct,  an  address  and  not  an  Impeachment 
would  have  been  the  course  of  proceeding  adopted  by  them. 

We  readily,  therefore,  agree  that  there  is  no  question  of  expediency,  of 
litness  or  unfitness,  but  one  of  judicial  inquiry  of  guilt  or  innocence.  We  make 
no  appeal  to  the  will  or  discretion,  but  address  ourselves  solely  to  the  under- 
standing, the  Judgment,  and  the  consciences  of  the  Judges  of  this  honorable 


1544  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

court.  We  also  cheerfully  accede  to  the  proposition  that  this  is  a  court  of 
Justice  of  criminal  jurisdiction,  possessing  all  the  attributes  and  incidents  of 
such  a  court. 

Further  along  on  the  same  page : 

The  general  principle  of  law,  upon  which  we  rely  In  support  of  this  prosecu- 
tion, is  that  any  willful  violation  of  law,  or  any  willful  and  corrupt  act  of 
omission  or  commission,  in  execution,  or  under  color  of  that  office,  Uie  duties 
of  which  the  respondent  has  sworn  to  perform  and  discharge  faithfully  and 
impartially  according  to  the  best  of  his  ability  and  understanding,  agreeable 
to  the  constitution  and  laws  of  this  Commonwealth,  is  such  an  act  of  mis- 
conduct and  maladministration  in  office  as  will  render  him  liable  to  punish- 
iiient  by  impeachment.  Such  oath  of  office,  being  prescribed  by  the  supreme  law, 
in  addition  to  the  religious  obligation  upon  the  conscience  of  the  officer,  im- 
poses a  legal  obligation  as  binding  and  explicit  as  if  the  constitution  had  pro- 
vided, in  other  words,  that  every  officer  acting  under  it  should  so  perform  and 
discharge  the  duties  of  his  office  under  pain  of  impeachment.  But  what  those 
duties  are  must  be  a  subject  of  inquiry  in  each  particular  case,  and  must  be 
ascertained  by  reference  to  express  laws  relating  to  such  office,  or  to  tlie 
principles  of  the  common  law,  and  those  general  and  obvious  rules  resulting 
from  the  nature,  purposes,  and  powers  of  the  office  in  question. 

That  was  the  statement  made  bv  Judgje  Shaw,  on  behalf  of  the 
managers  in  that  case,  as  to  what  tney  claimed  under  a  constitution 
which  used  the  word  "  maladministration  "  as  one  of  the  thin^  for 
which  an  officer  could  be  removed.  If  you  apply  that  doctrine  to 
this  case,  then  by  what  these  managers  say  over  and  over  again  and 
have  admitted  during  the  arguments  in  this  case,  this  respondent 
must  be  acquitted,  because  they  do  not  charge  anything  of  tne  kind. 

Now,  Mr.  Manager  Rowland  referred  to  the  Barnard  case  in  New 
York  bearing  upon  this  doctrine,  and  I  understood  him  to  say  there 
was  a  certain  part  of  the  charge  which  it  was  argued  did  not  amount 
to  an  indictable  offense,  and  mat  notwithstanding  that  the  respond- 
ent was  convicted.  Either  I  misunderstood  him  or  he  has  misunder- 
stood the  case.  What  happened  was  this :  There  was  a  certain  article 
of  impeachment  which  made  a  general  charge  and  then  gave  a  long 
list  or  specifications  imder  that  charge,  some  20  in  number,  as  I  re- 
member. As  to  one  of  those  specifications,  it  was  argued  at  great 
length  that  the  respqndent  should  not  be  convicted  upon  that,  be- 
cause that  specification  did  not  set  forth  indictable  offense.  But  no 
vote  was  ever  taken  upon  that  specification,  and  that  question  was 
not  passed  upon  at  all  oy  the  court.  When  the  end  came  a  vote  was 
taken  upon  the  general  charge  in  that  article  with  all  its  specifica- 
tions, and  Judge  Barnard  was  convicted  of  the  general  charge,  so 
that  it  made  no  difference  whether  the  particular  specification  re- 
ferred did  or  did  not  charge  an  impeachable  offense. 

Some  of  the  illustrations  used  in  the  briefs  which  I  had  the 
pleasure  of  reading  last  night,  which  have  been  submitted  by  Mr. 
Manager  Norris  and  Mr.  Manager  Davis,  contain  the  suggestion 
that  a  judge  may  decide  cases  contrary  to  his  honest  conviction,  and 
that  that  would  not  be  an  indictable  offense. 

I  know  not  where  the  managers  find  that  law ;  they  do  not  find  it 
in  the  common  law  of  England  or  of  any  place  in  this  country,  be- 
cause if  a  judge  does  intentionally  disregard  his  duty  and  decides  a 
case  or  makes  any  order  in  a  way  he  believes  to  be  wrong  he  is  guilty 
of  an  indictable  offense  and  could,  from  time  immemorial,  be  pun- 
ished for  it.  So  they  go  on  to  say  he  may  decide  from  partiality,  or, 
as  one  of  the  learned  managers  says,  "  unblushingly  use  partiality." 
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Of  course,  that  is  nothing  but  bribery.  Or  he  may  be  drunk  on  the 
bench;  that  is  disorderly  conduct,  as  in  the  Pickering  case;  or  he 
may  be  guilty  of  usurpation  of  power.  I  confess  that  that  is  a  thing 
which  appeals  to  me  and  appeals  to  a  great  many  people  in  thib 
country.  There  have  been  some  recent  events  which  have  brought 
it  to  the  attention  of  everybody.  If  a  judge  does  intentionally  send 
a  man  to  jail,  usurps  that  power,  not  believing  that  he  has  the  right 
to  do  it,  then,  of  course,  he  has  committed  an  indictable  offense,  as 
well  as  an  impeachable  offense.  That  was  the  whole  question  in  the 
Peck  trial,  wnere  a  lawyer  who  appeared  before  Judge  Peck  wa^s 
sent  to  jail  and  was  suspended  from  practice  for  18  months  for  having 
criticized  a  decision  of  the  judge  in  his  case.  The  whole  question  in 
the  case  was  whether  the  judge  honestly  believed  he  had  the  right  to 
do  that.  His  counsel  never  pretended  that  Judge  Peck  was  not 
guilty  of  an  indictable  and  impeachable  offense  if  he  had  sent  Law- 
less to  jail  believing  that  he  did  not  have  the  right  to  do  so. 

Just  a  word  about  the  law  relating  to  articles  7,  8,  9,  10,  and  11. 
The  Barnard  case  is  one  in  which  the  court  decided  that  since  the 
respondent  in  that  case  was  holding  the  second  term  of  the  same 
office  he  might  be  impeached  for  what  he  did  in  the  first  term ;  but 
in  the  report  of  that  case,  on  pages  158  to  160,  is  a  reference  to  an- 
other case  in  the  same  court — the  case  of  Fuller — from  which  I  quote : 

Proceedings  which  were  taken  in  the  assembly  upon  an  inquiry  made  into 
the  official  conduct  of  one  Phil.  C.  Fuller.  The  house  directed  the  judiciary 
committee  to  inquire  and  report — 

First.  Whether  a  person  could  be  Impeached  who  at  the  lime  of  his  impeach- 
ment was  not  the  holder  of  an  office  under  the  laws  of  this  State. 

Second.  Whether  a  person  could  be  Impeached  and  deprived  of  his  office 
for  malconduct  or  often ses  done  or  committed  under  a  prior  term  of  the  same 
or  any  other  office. 

Presenting  what  I  suppose  is  intended  to  be  a  distinction  between  many 
cases  and  the  present  on  the  part  of  my  learned  adversary,  founded  upon  the 
fact  that  Justice  Barnard  was  an  incumbent  of  this  office  from  the  term  pre- 
ceding the  Ist  of  January,  1869,  I  do  not  well  perceive  how  that  circumstance 
could  give  foundation  for  any  discrimination,  because  the  principle  upon  which 
the  doctrine  is  founded,  that  you  can  not  impeach  for  acts  committed  previous 
to  the  tenure  of  the  office,  is  that  the  new  election,  signifying  the  voice  and  the 
judgment  of  the  people,  purges  and  purifies  the  offender  from  the  contamination 
of  any  previous  conduct  or  offenne;  that  it  is  an  expression  of  the  will  of  the 
people — not  only  a  judgment  upon  his  quallflcntlons.  but  an  expression  of  that 
will — that  as  he  is  and  whatever  he  may  be  he  is  by  that  sovereign  voice  selected 
as  a  delegate  to  represent  their  power  in  the  office  to  which  he  may  be  selected. 

Mr.  Weeks,  from  the  judiciary  committee,  reported  that — 
*•  the  only  clause  in  the  constitution  relating  to  judgment  upon  impeachments 
provides  that  judgments  in  such  cases  shall  not  extend  further  than  the  removal 
from  office  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust, 
or  profit  under  this  State,  but  the  party  impeached  shall  be  liable  \o  indictment 
and  punishment  according  to  law. 

**  From  this  and  from  the  theory  upon  which  our  Government  is  based  the 
committee  have  come  to  the  conclusion — 

"  First.  That  no  i)er8on  can  be  Impeached  who  was  not  at  the  time  of  the 
commission  of  the  alleged  offense  and  at  the  time  of  the  impeachment  holding 
some  office  under  the  laws  of  this  State. 

"That  the  person  impeached  must  have  been  in  office  at  the  time  of  the  com- 
mission of  the  alleged  offense  is  clear  from  the  theory  of  our  Government,  viz, 
that  all  power  is  with  the  people,  who,  if  they  saw  fit,  might  elect  a  man  to 
office  guilty  of  every  moral  turpitude,  and  no  court  has  the  power  to  thwart  this, 
their  will,  and  say  he  shall  not  hold  the  office  to  which  they  have  elected  him. 
A  contrary  doctrine  would  subvert  the  spirit  of  our  institutions. 

"  It  is  equally  clear  from  the  tenor  of  the  constitution  that  the  person  must 
be  in  office  at  the  time  of  the  impeachment.    This  Instrument  provides  but  two 
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modes  of  punishment,  viz,  removal  from  office  or  removal  or.  disqualification 
to  hold  office.  In  either  mode  of  punishment  the  person  must  be  in  office,  for 
removnl  is  contemplated  in  both  cases,  which  can  not  be  effected  unless  the 
person  is  in  office. 

*'  The  courts  are  the  only  tribunals  that  have  jurisdiction  over  a  delinquent, 
tift^  his  term  of  office  has  expired,  to  punish  him  for  offenses  committed  ^  the 
discharge  of  the  duties  of  his  office." 

The  committee  have  further  come  to  the  conclusion — 

<•  Secondly.  That  no  person  can  be  impeached  and  deprived  of  his  present 
term  of  office  for  offenses  alleged  to  have  been  committed  during  a  prior  term 
of  the.  same  or  any  other  office, 

"  Neither  by  the  Constitution  nor  by  our  laws  is  there  any  period  limited  In 
which  an  Impeachment  may  be  found.  It  is  but  fair,  therefore,  to  infer  that  tlie 
intention  was  to  confine  the  time  to  the  term  of  office  during  which  the  offenses 
were  alleged  to  have  been  committed;  indeed,  uny  other  conclusion  would  lead 
to  results  which  could  not  be  sustained,  for  who  can  say  but  that  the  people 
knew  of  this  malconduct,  these  offenses,  and  elected  the  individual  notwith- 
standing? True,  an  extreme  case  might  be  put  of  fraud  committed  on  the  hist 
day  of  the  term  of  an  office,  to  which  office  the  individual  might  be  immediately 
reelected ;  yet  who  could  say  this  was  not  Icnown  to  the  people?  How  is  the 
matter  to  be  settled?  The  mere  statement  of  the  question  shows  the  dilemma 
in  w^hlch  we  would  be  placed  at  every  election  If  the  tenure  or  stability  of  an 
office  depended  upon  a  legal  inquiry  as  to  whether  the  people  knew  the  char- 
acters of  the  individuals  they  had  elected  to  office  and  had  exercised  a  proper 
discretion. 

"  However  much  it  may  be  desired  to  have  men  of  high  integrity  and  hon- 
esty to  fill  our  public  offices  of  trust  and  honor,  yet  by  our  constitution  and 
the  fundamental  principles  of  our  Government  no  particular  scale  of  integrity, 
honesty,  or  morality  is  fixed.  No  inquisition  as  to  what  character  had  been 
can  be  held;  it  is  enough  that  the  people  have  willed  the  person  should  hold 
the  office,  and  the  courts,  which  are  but  the  mere  creatures  of  the  public,  will 
have  no  power  to  interfere. 

"  The  constitution  provides,  as  we  have  seen,  that  a  person  can  not  be  im- 
peached after  he  is  out  of  office;  then,  if  the  same  person  should  be  reelected 
to  the  same  office  a  year  afterwards,  would  this  right  of  impeachment  be  re- 
vived? In  fine,  by  his  reelection  would  he  incur  any  other  liabilitieB  or  acquire 
any  other  rights  than  those  incident  to  his  present  term  of  office?  We  think  a 
moment*8  reflection  would  convince  each  person  that  it  could  not. 

'* Again,  could  an  officer  be  deprived  of  his  present  office  by  impeachment  for 
malconduct  in  another  and  different  office,  or  even  the  same  office,  20  years 
before  his  present  term  commenced?  If  not,  could  he  after  one  year  or  one 
moment  had  elapsed?  Where  is  the  difference  In  the  principle?  The  time  is 
nothing.  The  question  is,  Is  he  out  of  office?  It  matters  not  if  he  is  the  next 
moment  inducted  in. 

''The  committee  think  it  clear,  in  every  light  they  have  been  able  to  view 
this  matter,  that  the  constitution  intended  to  confine  impeachments  to  persons 
in  office  and  for  offenses  committed  during  the  term  of  the  office  for  which 
the  person  is  somght  to  be  removed.  In  pursuance  of  this  conclusion,  the  com- 
mittee recommend  to  the  house  the  adoption  of  the  following  resolution : 

"Resolvedj  That  the  committee  of  investigation  into  the  official  conduct  of 
State  officers  and  of  persons  lately,  but  not  now»  holding  office  be  instructed — 

"  1.  That  a  person  whose  term  of  office  has  expired  is  not  liable  to  impeach- 
ment for  any  misconduct  under  section  1,  Article  VI,  of  the  constitution. 

**2.  That  a  person  holding  an  elective  office  is  not  liable  to  be  impeached, 
under  section  1,  Article  VI,  of  the  constitution,  for  any  misconduct  before  the 
commencement  of  his  term,  although  such  misconduct  occurred  while  he  held 
the  same  or  another  office  under  a  previous  election." 

Counsel  also  referred  to  the  Belknap  case.  That  was  a  case  in 
which  a  majority  of  the  Senate  decided  that  Belknap  could  be  im- 
peached, notwithstanding  that  he  was  not  an  officer  when  he  was 
impeached.  But  in  that  case  it  appeared,  as  I  stated  yesterday,  and 
as  everybody  who  looks  at  the  record  will  see,  that  Belknap  was 
over  in  the  room  of  the  Judiciary  Committee  of  the  House  at  10 
o'clock  in  the  morning  of  a  certain  day  when  that  committee  was 


ABGUMENT  OF  MB.  WORTHINGTON,  COUNSEL  FOR  RESPONDENT.  1547 

closing  the  taking  of  testimony  in  his  case,  and  he  there  learned 
that  a  resolution  was  that  day  to  be  reported  to  the  House  when  it 
should  meet  recommending  his  impeachment.  He  thereupon  went 
directly  to  the  White  House — these  are  admitted  facts — saw  Presi- 
dent Grant,  tendered  his  resignation,  and  had  it  accepted.  S6  that 
he  was  out  of  office  before  the  House  met  and  before  there  w*d  an 
opportunity  on  the  part  of  the  Judiciary  Committee  to  repoi*^  the 
resolution  favoring  his  impeachment.  Afterwards,  but  on  the^Mme 
day,  it  was  passed  by  the  House.  The  managers  when  they  came 
here  put  in  the  plea  that  even  if  an  officer  ordinarily  could  not  be 
punished  for  a  crime  committed  in  office  after  his  term  of  office  had 
expired  he  could  be  punished  after  he  resigned  for  the  purpose  of 
escaping  punishment.  How  many  of  the  Senators  who  voted  that 
he  might  be  impeached  did  so  on  that  ground,  and  how  many  on  the 

ground  that  an  officer  may  be  impeached  at  any  length  of  time  after 
e  is  out  of  office,  I  do  not  know  and  nobody  can  tell  to  this  day. 

There  was  another  case  which  has  not  yet  been  referred  to,  a  very 
interesting  case  in  this  connection.  When  Mr.  Schuyler  Colfax  was 
the  Speaker  of  the  House  he,  with  a  number  of  other  Members  of  the 
House,  became  involved  in  what  was  called  the  Credit  Mobilier 
scandal. 

It  appeared  in  the  testimony  that  was  taken  by  the  investigating 
committee  of  the  House  in  that  case  that  he  received  from  Cakes 
Ames  a  number  of  shares  of  the  stock  of  a  company  which  was  largely 
interested  in  getting  legislation  through  Congress  for  the  construc- 
tion of  the  Union  Pacific  Kailroad.  His  guilt  appeared  to  be  mani- 
fest by  the  ex  parte  testimony  which  was  taken,  and  the  House  took 
steps  looking  to  his  impeachment.  He  was,  however,  then  Vice 
President  of  the  United  States;  he  was  no  longer  Speaker  of  the 
House;  but  had  become  Vice  President  and  presided  here.  The 
matter  was  considered  by  the  Judiciary  Committee,  but  no  action  was 
taken  upon  it  because  it  appeared  that  the  term  of  the  House  was 
about  to  expire  and  his  office  as  Vice  President  was  aboiit  to  come  to 
an  end,  and  so  they  dropped  it.  There  was  no  reason  for  dropping 
it  if  the  contention  of  the  managers  is  correct  about  that  matter. 

There  is  another  thing  that  I  do  not  like  to  refer  to  here,  but  I  feel 
obliged  to  do  so,  notwithstanding  it  calls  to  mind  the  misdeeds  of 
one  who  was  once  a  Member  of  this  body  and  has  now  gone  to  his 
last  rest.  The  gentleman  of  whom  I  speak  was  once  cashier  of  a 
bank  in  this  city.  While  he  was  cashier  he  embezzled  a  sum  of  be- 
tween twenty-five  and  thirtj  thousand  dollars.  His  friends  or  family 
made  up  the  amount  and  he  was  never  prosecuted ;  just  why  I  do  not 
know;  and  it  does  not  matter;  but  he  went  out  to  a  far  western 
State,  and  in  due  course  of  time  he  had  so  rehabilitated  himself  and 
so  conducted  himself  that  he  came  to  Washington  as  a  Member  of 
the  bodv,  as  a  Senator  from  the  State  of  North  Dakota.  In  the  Sen- 
ate,  while  he  was  here,  the  question  was  raised  whether  he  should 
not  be  expelled  because  he  had  committed  this  offense  notwithstand- 
ing that  it  was  committed  before  he  was  a  Senator.  The  matter  was 
discussed  at  great  length  by  Senators  on  either  side.  I  have  not  the 
reference  here  to  the  place  in  the  Record  in  which  that  debate  is 
recorded.  The  matter  was  never  even  brought  to  a  vote,  the  argu- 
ment being  made,  and  apparently  being  unanswerable,  that  for  any- 
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thin^  that  he  had  done  before  his  State  sent  him  to  this  body  he 
could  not  here  be  held  accountable. 

It  certainly  would  be  a  remarkable  thing  if  this  doctrine  should  be 
established,  because  in  that  case  every  man  who  has  been  in  public 
life  at  any  time  should  take  notice  that  he  remains  liable  to  im- 
peachment so  long  as  he  lives.  The  President  of  the  United  States^ 
for  instance,  held  four  or  five  different  offices  under  this  Grovemment 
before  he  became  President,  and,  aocordinff  to  this  doctrine,  he  could 
now  be  impeached  for  anything  he  did  while  he  was  Solicitor  Gen- 
eral or  Governor  of  the  Philippines  or  Secretary  of  War  and,  upon 
conviction,  he  would  be  forever  debarred  from  holding  any  office 
of  honor,  trust,  or  profit  under  the  United  States^  even  that  which 
he  now  holds.  And  that  might  have  been  done  m  the  case  of  his 
predecessor,  who  was  f ormerfy  Assistant  Secretary  of  the  Navy,  if 
anybody  had  chosen  to  take  uiat  step  while  he  was  President.  So 
that  any  man  who  has  held  one  or  more  public  offices  is  always  at 
the  mercy  of  somebody  who  may  stir  up  some  offense  which  ne  is 
alleged  to  have  committeed  at  some  other  period  and  in  some  other 
office,  and  bring  him  to  the  bar  of  the  Senate  to  defend  himself  years 
after  his  witnesses  are  dead,  his  papers  are  lost,  and  his  memory  fails 
to  record  the  transaction. 

I  pass  from  that,  and  I  proceed  again  to  discuss  the  merits  of  this 
case,  the  articles  of  impeachment  which  have  been  left  to  me  par- 
ticularly to  consider.  I  was  referring  to  article  6  yesterday  when  the 
adjournment  came,  and  I  want  to  add  a  few  words  about  that  article. 

I  know  how  difficult  it  is  for  Senators  to  carry  these  different 
articles  and  transactions  and  the  evidence  which  relates  to  them  in 
tiieir  minds.  That  was  a  case  in  which  it  was  charged  in  four  or 
five  lines  of  the  article,  without  any  specification  whatever,  that 
Judge  Archbald  had  sought  to  use  his  influence  as  a  judge  to  induce 
the  Lehigh  Valley  Railroad,  or  the  Lehigh  Valley  Coal  Co.,  which 
was  a  part  of  that  railroad  company,  to  purchase  the  interest  of 
certain  persons^  called  the  Everharts,  in  the  mine  which  that  com- 
pany was  workmg. 

It  appears  that  Mr.  Williams  took  Mr.  Dainty,  who  was  the  per- 
son concerned  in  that  transaction,  to  Judge  Archbald's  office  and  told 
him  that  Judge  Archbald  wanted  to  see  him.  At  that  time,  as  the 
evidence  discloses  and  as  it  will  appear  when  I  come  to  consider 
article  1,  Judge  Archbald  and  Williams  had  a  letter  from  Capt.  May 
stating  that  he  would  recommend  a  sale  of  the  interest  of  his  com- 
pany in  the  Katydid  dump.  They  were  stopped  in  that  transaction 
because  of  the  outstanding  claim  of  the  'Everhart  heirs,  from  whom 
they  had  no  writing  or  authority.  These  heirs  were  scattered  in 
various  parts  of  the  United  States  and  held  small  fractional  interests 
in  the  Katydid  dump.  Dainty  says  that  when  he  arrived  at  the 
judge's  office  the  judge  told  him  that  he  wanted  to  see  him  about 
getting  the  interest  oi  the  Everhart  heirs  in  the  Katydid  dump.  It 
appears  from  Dainty's  testimony  and  from  the  testimony  of  other 
witnesses  that  Dainty  was  in  close  communication  with  the  Everhart 
heirs  and  was  the  one  person  in  that  region  who  would  be  likely  to 
get  I  hem  to  dispose  of  their  interest  in  the  Katydid  dump.  After 
the  judge  had  told  him  that  that  was  what  we  wanted,  Damty  said, 
"  Judge,  I  should  like  to  see  Mr.  Warriner.    They  want  to  get  the 
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Everhart  interest  in  their  property,  too,  and  I  should  like  to  have 
them  buy  the  Everhart  interest,  and  let  me  attend  to  it."  Of  course, 
he  was  after  his  commission  for  bringing  about  a  sale  of  the  in- 
terests of  the  Everhart  heirs.  The  judge  said,  "Why  do  you  not  go 
and  see  Mr.  Warriner  ? "  Dainty  replira,  "  I  do  not  know  Mr.  War- 
riner  ";  and  he  asked  the  judge  to  see  Warriner  and  make  that  rep- 
resentation for  him.  The  judge,  with  that  kindness  with  which  he 
acted  for  all  the  people  who  came  to  him  to  ask  him  to  help  them,  in 
consideration  evidently  of  the  fact  that  he  was  asking  Dainty  to  get 
him  the  Everhart  interest  in  the  Katydid  dump,  offered  to  see  Mr. 
Warriner  and  ask  him  to  let  Mr.  Dainty  get  him  the  Everhart  in- 
terest in  the  property  of  Warriner's  company.  He  went  there  and 
had  one  conversation  at  least  with  him,  and  possibly  two,  although 
the  evidence  is  not  clear  on  that  point,  and  was  told  that  the  coal 
company  would  buy  the  Everhart  interest  whenever  they  could,  pay- 
ing whatever  they  had  paid  for  the  other  proportionate  interests  of 
the  same  kind.  There  tne  transaction  ended,  and  there  was  nothing 
more  of  it. 

Now,  it  should  be  borne  in  mind  that  at  that  time,  as  Mr.  War- 
riner testifies,  it  was  not  proposed  or  suMested  that  they  would  pay 
any  more  than  they  had  paid  for  the  other  interests.  They  would 
only  pay  in  the  same  proportion.  They  were  paying  the  outstand- 
ing Everhart  interests  their  royalties,  and  if  they  paid  them  the 
money  which  was  due  them — some  $30,000 — they  would  stop  paying 
the  royalties.  So  it  was  simply  a  question  of  royalties  against  in- 
terest, and  the  two  things  amounted  to  the  same  thing;  so  it  was 
not  a  matter  which  concerned  Mr.  Warriner's  company  to  any  great 
extent. 

The  Morris  &  Essex  tract,  which  was  referred  to  in  connection 
with  the  testimony  of  Mr.  Dainty,  is  a  tract  of  land  which  is  owned 
by  the  Lehigh  Valley  Coal  Co.,  out  which  was  not  on  or  near  its 
lines,  so  that  it  could  not  possibly  work  it. 

I  want  next  to  take  up  the  culm-dump  cases.  I  doubt  if  there  is 
a  member  of  this  body  who  is  not  now  impressed  with  the  fact  that 
Judge  Archbald  voluntarily  and  intentionally,  after  he  became  a 
member  of  the  Commerce  Court,  went  to  work  to  do  a  wholesale 
business  in  culm  dumps.  That  matter  has  been  brought  up  in  such 
a  way,  has  been  published  so  often,  and  so  much  has  been  said  about 
it  by  the  mana^rs  and  otherwise,  that  it  seems  impossible  that  any- 
body should  fail  to  have  that  impression.  So  it  becomes  my  duty, 
as  it  is  my  pleasure,  as  one  of  the  counsel  of  Judge  Archbald,  to  show 
to  the  Senate  now,  from  the  testimony  in  the  case  and  the  corre- 
spondence with  regard  to  it,  that  the  statement  is  absolutely  without 
a  particle  of  foundation.  I  know  that  is  a  broad  statement  to  make, 
but  I  make  it  unhesitatingly,  and  I  expect  to  make  good  my  word. 

It  was  said  in  the  opening  statement  of  the  managers,  and  as 
charged  in  article  13,  that  Judge  Archbald  got  numerous  contracts 
and  numerous  agreements  as  to  coal  properties  and  that  in  all  of 
them  he  concealed  from  everybody,  except  the  officials  of  the  railroad 
company  with  which  he  was  dealing,  the  fact  that  he  was  interested — 
that  the  railroad  company  knew  it,  and  nobody  else  did.  1  say 
again,  there  is  not  a  particle  of  foundation  for  that  statement,  and  I 
propose  to  make  good  those  words.     As  a  matter  of  fact,  instead 
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of  Judge  Archbald  having  made  up  his  mind  when  he  went  on 
the  Commerce  Court  bench  that  he  would  go  into  culm-dump  trans- 
actions or  other  transactions  with  railroad  companies  which  had 
cases  or  might  have  cases  before  the  Commerce  Court,  the  fact  is  that 
there  are  just  two  of  those  cases  with  which  he  had  any  connection. 
In  one  he  took  the  iniative  steps  at  the  instance  of  a  man  who  was 
sent  to  him  by  William  P.  Boland  to  get  him  to  do  it;  and  in  the 
other  instance  he  did  it  because  he  was  seeking  to  purchase  a  dump 
which  was  held  by  a  private  concern  with  which  no  railroad  com- 
pany had  the  slightest  connection,  and  it  was  suggested  to  him  in 
that  connection  that  instead  of  getting  that  dump  by  itself  it  would 
be  better  to  get  one  near-by,  wnich  was  under  lease  by  a  railroad 
company. 

I  repudiate  the  suggestion  that  has  been  made  here  by  one  of  the 
managers,  that  Judge  Archbald,  through  his  counsel,  is  seeking  to 
hide  behind  the  men  who  made  these  suggestions  to  him.  It  was  said 
that  I  had  made  that  remark  in  my  opening  statement  in  this  case. 
I  challenge  the  manager  who  is  to  conclude  the  argument  of  this  case 
to  find  a  suggestion  or  word  which  justifies  that  Satement.  What  I 
did  say  was  that  it  was  not  true,  as  was  charged  in  the  thirteenth 
article,  that  the  respondent,  being  on  the  Commerce  Court,  conceived 
the  idea  of  compelling  the  railroad  companies  which  mi^ht  have  cases 
before  him  to  make  good  bargains  with  him.  Not  a  smgle  instance 
of  that  kind  occurred.  In  eacn  of  the  two  cases  in  (question  the  idea 
of  making  the  application  originated  in  other  brains  and  the  sug- 

?;estion  was  made  to  him.  What  he  did  after  that  he  is  responsible 
or;  but  no  one  can  read  the  testimony  in  this  case  and  say  that 
Judge  Archbald  himself  conceived  the  idea  and  then  acted  ac- 
cordingly. 

Now,  taking  up  these  culm-dump  transactions,  which  are  illus- 
trated by  the  maps  which  are  upon  your  wall,  I  am  going  to  take  up, 
first,  article  3,  which  deals  with  a  dump  shown  on  the  map  which  is 
on  the  left  as  we  look  at  the  door.  That  dump  is  known  as  Packer 
No.  3.  On  that  map  there  are  quite  a  number  of  dumps  located.  In 
the  lower  part  of  the  map,  in  the  middle,  is  what  is  called  the  Oxford 
washery  and  the  Oxford  dump,  and  right  in  the  middle,  where  the 
black  spot  is,  which  you  can  see  from  all  over  the  Chamber,  is  Packer 
No.  4.  Up  further  to  the  left  is  Packer  No.  2,  and  to  the  right  you 
will  see  a  conglomeration  of  lines.  There  is  a  big  letter  "B"  there, 
and  to  the  left  of  that  is  a  small  dump,  which  is  eastern  Packer 
No.  4,  and  to  the  right  is  Packer  No.  3  dump. 

I  now  take  up  the  story  as  it  is  shown  by  the  testimony  in  this 
case,  as  manifested  by  the  written  correspondence  in  evidence  and  by 
the  testimony  of  witnesses  that  the  managers  have  produced.  The 
first  witness  on  the  subject  to  whose  testimony  I  refer  is  John  Henry 
Jones,  who  had  heard  of  the  Oxford  dump  from  a  man  named  Gray. 
That  Oxford  dump  was  the  one  which  was  controlled  by  a  concern 
known  as  the  Oxford  Coal  Co.  and  worked  by  another  concern — 
Madeira,  Hill  &  Co.  I  ask  Senators  to  bear  in  mind  that  no  railroad 
company  had  any  connection  with  it  whatever ;  it  was  a  private  con- 
cern, and  Judge  Archbald  had  just  as  much  right  to  go  and  deal  in 
regard  to  it  as  he  had  to  go  down  to  the  grocery  to  buy  supplies  for 
his  house. 
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John  Henry  Jones  after  hearing  of  this  dump  mentioned  it  to 
Judge  Archbald,  and  requested  the  judge  to  get  an  option  on  it, 
80  that  they  might  together  see  if  they  could  make  a  sale  of  it  and 
make  some  profit  out  of  it.  Judge  Archbald  accordingly  communi- 
cated with  the  people  who  owned  that  dump,  and  he  received  a  written 
option.  There  are  a  series  of  letters,  first,  one  giving  an  option, 
and  then  others  extending  it,  which  will  oe  found  on  pages  1203 
and  1204  of  the  record.  Then  he  and  John  Henry  Jones  tried  to  sell 
that  dump.  Jones  tried  to  sell  .it  to  Mr.  Peale,  and  the  letter  i*s  in 
evidence  by  which  he  tried,  to  get  Peale  to  buy  it,  and  it  is  found  on 
page  1016  of  the  record. 

Then  John  Henry  Jones  says  that  Thomas  H.  Jones,  who  is  known 
here  as  Star  Jones,  '^  asked  me  if  I  knew  of  a  dump,  saying  he  had  a 
purchaser;  and  I  told  him  about  this  Oxford  dump,^'  and  that  is 
where  Thomas  H.  Jones,  or  Star  Jones,  as  he  is  known  in  this  case, 
got  into  the  matter.    Here  is  his  testimony : 

John  Henry  Jones  told  me  that  the  Oxfor<J  dump  was  for  sale,  and  that  he 
got  his  information  from  Judge  Archbald.  I  ofFered  it  for  sale,  and  It  was 
turned  down  because  it  was  too  rocky. 

John  Henry  Jones  went  on  the  dump,  and  this  is  his  testimony  on 
pages  860  and  867 : 

The  superintendent  of  the  Oxford  dump  told  me  tf  I  could  get  a  dump  across 
the  way — 

Across  the  creek,  it  means — 

that  a  fair  operation  could  be  made  of  it  by  bringing  that  coal  to  the  Oxford 
Wflshery.  I  examined  the  dump,  and  when  I  got  back  from  that  examination  I 
told  the  Judge  that  if  Packer  No.  8  could  be  obtained  it  would  be  a  fair 
operation. 

That  is  the  way  Judge  Archbald  knew  that  there  was  such  a  thing 
in  existence  as  Packer  No.  8. 

Mr.  President,  I  now  have  demonstrated,  as  I  started  out  to  demon- 
strate, that  the  fact  that  there  was  such  a  dump  as  Packer  No.  8, 
and  that  it  would  be  a  ffood  thing  to  operate  it  was  brought  to  the 
attention  of  Judge  Archbald  by  another  person,  with  whom  he  was 
in  cooperation  on  another  dump,  with  which  only  private  parties 
were  connected. 

The  next  thin^  that  appears  in  the  record  in  this  connection  is  a 
letter  from  the  judge  to  a  man  named  Lathrop,  dated  August  1, 
1911,  which  is  found  on  page  648  of  the  record : 

Scranton,  August  1.    W.  A.  Lathrop,  superintendent  Lehigh  Valley  Coal  Co. — 

« 

That  shows  how  intimately  Judge  Archbald  was  concerned  with 
this  railroad  company,  because  Lathrop  had  not  been  superintendent 
of  that  coal  company  for  about  10  years.  He  wrote  to  Judge  Arch- 
bald that  he  had  not  anything  to  do  with  it,  and  that  Mr.  War- 
riner  was  now  the  proper  man  to  write  to.  But  in  that  letter  Judge 
Archbald  says: 

I  have  an  option  on  this  [Oxford!  wnshery,  and  the  culm  dump  which  goes 
with  It  Is  not  quite  what  It  ought  to  be  and  ought  to  be  strengthened  with 
;i  iiother. 

So,  you  see,  the  correspondence  shows  he  was  doing  exactly  what 
the  oral  testimony  shows  ne  was  doing.    He  had  been  dealing  for  the 
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Oxford ;  he  had  been  told  it  was  a  ^ood  thing  to  get  the  Packer  No. 
8  to  work  with  it ;  and  he  writes  to  tne  man  who  he  supposed  at  that 
time  was  superintendent  of  the  Lehigh  Valley  Coal  Co.  and  asks  if 
anything  can  be  done  about  it. 

The  next  is  a  letter  to  Mr.  Warriner,  which  is  precisely  the  same 
thing.  The  judge  has  found  out  now  that  Mr.  Lathrop  has  nothing 
to  do  with  it,  and  he  writes  to  Mr.  Warriner  on  the  11th  of  August, 
1911,  saying: 

In  negotiating  with  regard  to  that  [Oxford]  washery  I  find  that  it  needs  an 
additional  dump,  or  will  in  the  near  future,  •and  I  am  therefore  writing  to 
inquire  whether  any  arrangement  could  be  made  with  your  company  for  one  or 
more  of  the  dumps  which  I  have  referred  to. 

Next  you  find  a  letter  from  the  judge's  nephew,  Col.  Archbald,  the 
engineer  of  the  Girard  estate — and  here  I  must  remind  the  Senators 
that  all  these  packer  dumps  belonged  to  the  estate  of  Mr.  Girard,  the 
millionaire,  wno  died  and  left  a  great  charitable  bequest  to  the  city 
of  Philadelphia.  That  estate  is  now  managed  by  a  corporation  called 
the  Board  of  City  Trusts.  'That  corporation  had  leased  all  these 
culm  dumps,  these  packer  dumps  and  a  vast  amount  of  other  property, 
to  the  Lehigh  Valley  Coal  Co.,  and  the  lease  was  to  expire  at  the  end 
of  this  year.  Col.  Archbald  was  the  nephew  of  Judge  Archbald  and 
was  the  engineer  of  the  Girard  estate.  The  judge  wrote  to  him  on 
the  14th  of  August,  1911,  as  to  the  Oxford,  saying: 

I  understand  that  lease  runs  out  in  two  years.  Will  the  Girard  estate  extend 
the  time  to  cover  the  life  of  the  dump? 

This  is  a  quotation  from  his  letter : 

I  have  written  to  the  Lehigh  Valley  people  to  see  whether  I  could  get  any 
arrangement  with  them  about  one  or  other  of  the  adjoining  dumps,  but  have  not 
heard  from  them. 

And,  next,  on  the  27th  of  September,  1911,  Mr.  Warriner,  himself, 
writes  Judge  Archbald — 

I  now  have  a  report  from  our  superintendent  on  the  situation,  and  I  think 
it  will  be  possible  for  us  to  accede  to  your  wishes. 

And  he  suggests  an  interview  between  Judge  Archbald  and  his, 
Mr.  Warriner's,  superintendent. 

I  ask  you  to  observe  from  that  that  Mr.  Warriner,  when  he  had 
this  application  from  Judge  Archbald,  a  judge  of  the  Commerce 
Court,  in  a  letter  written  on  Commerce  Court  paper,  did  not  send  for 
the  judge  to  come  over  and  have  a  talk  with  him  and  see  how  much 
money  he  wanted  to  make  out  of  that  dump.  He  made  inquiries  of 
his  superintendent  as  to  whether  Packer  No.  3  was  one  that  he  had 
better  hold  on  to,  and  he  suggested  that  the  judge  come  over  and 
have  a  talk  with  him  and  his  superintendent.  He  says  further  in 
that  letter  that  Mr.  Humphrey,  who  was  his  division  superintendent, 
was  present  at  the  conference  which  followed.  He  says  that  he  does 
not  recollect  positively  that  Mr.  Humphrey  recommended  consent- 
ing to  a  lease  of  the  dump,  but,  he  says,  to  refer  to  his  testimony  on 
page  663— 

We  [Humphrey  and  himself]  agreed  upon  a  line  of  the  proposed  lease  which 
would  not  interfere  with  our  operation  and  would  include  only  such  coal  as  we 
had  no  intention  of  mining  ourselves  and  did  not  consider  it  profitable  to  mine 
during  the  life  of  the  lease,  and  that  l>oth  Mr.  Humphrey  and  myself  were 
agreed  upon  that. 
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Then  comes  a  letter  from  Col.  Archbald  to  Judge  Archbald,  dated 
November  20,  1911,  saying: 

Neither  of  these  banks  is  very  good  and  would  hardly  warrant  separate  opera- 
tion. It  would  pay  the  Oxford  Ck)al  Ck).  to  take  them,  which  is  probably  your 
idea. 

As  it  was,  you  see — 

The  board  of  directors  (as  these  banks  are  not  firftt  class)  may  be  wiUiug  to 
have  them  worked  under  Oxford  rates  if  taken  by  the  Oxford  Goal  Co. 

Next  comes  the  letter  of  November  22,  from  the  judge  to  his 
nephew,  saying:' 

I  think  probably  that  I  will  ask  for  a  separate  lease  and  not  tie  up  with  the 
Oxford  people. 

Now  as  to  Madeira,  Hill  &  Co.,  the  other  people.  It  was  stated 
here  by  the  managers — and  I  do  not  like  to  criticize  gentlemen  of 
such  high  standing  and  I  know  of  such  absolute  fairness  of  inten- 
tion, but  they  have  stated  a  ^reat  majiy  things  in  their  arguments 
in  this  case  as  to  what  the  evidence  discloses  that  is  erroneous.  It 
was  stated  to  the  Senate  by  one  of  the  managers — I  have  forgotten 
which,  though  I  think  by  Mr.  Manager  Sterling,  and  if  not  by  him 
by  one  of  the  other  managers,  perhaps  by  Mr.  Manager  Webb—that 
Madeira,  Hill  &  Co.  made  application  to  the  Lehigh  Valley  Coal  Co. 
for  this  same  Packer  No.  3  dump,  and  offered  to  pay  them  a  royalty 
on  the  coal  in  that  dump  of  10  cents  and  6  cents,  according  to  the  size, 
chestnut  and  above  or  pea,  and  that  instead  of  accepting  that  propo- 
sition they  afterwards  a&reed  to  let  the  Girard  estate,  if  it  would, 
lease  that  same  dump  to  Judge  Archbald  and  his  associates  on  paying 
a  royalty  of  1  or  2  cents. 

Now,  if  that  were  true,  it  would  be  a  very  strong  piece  of  evidence 
to  show  that  the  Lehigh  Valley  Coal  Co.  people  were  yielding  some- 
thing to  Judge  Archbald  as  a  member  of  the  Commerce  Court  or  in 
some  other  way.  Whether  it  would  tend  to  show  that  the  judge  kne\* 
that  such  influence  was  being  exercised  is  another  question.  But  it 
is  not  true;  it  is  an  absolute  mistake.  The  letter  to  which  counsel 
refers,  page  669  in  the  record,  is  a  letter  from  Madeira,  Hill  &  Co.  to 
Mr.  Warriner,  dated  March  26,  1910,  a  year  or  more  before  Judge 
Archbald  had  any  connection  with  these  dumps,  and  that  company 
applied  for  dump  No.  4,  and  offered  on  that  dump  only  10  cents  per 
ton  on  domestic  sizes — that  is,  chestnut  and  over — and  6  cents  on  j)ea 
and  buck  in  excess  of  the  royalties  that  were  to  be  paid  to  the  Girard 
estate.    The  letter  making  this  offer  concludes: 

If  we  can  close  on  this,  we  will  take  up  the  consideration  of  No.  2  bank. 

So  here  was  the  proposition  that  was  made  by  Madeira,  Hill  & 
Co.,  who  had  been  lor  a  long  time  working  that  Oxford  dump  and 
had  these  dumps,  Nos.  2,  3,  and  4,  spread  out  on  the  opposite  side  of 
the  creek  right  in  front  of  them ;  they  saw  these  dumps,  and  applied 
for  No.  4,  and  said  if  they  got  that  they  would  think  of  applying 
for  No.  2;  but  they  made  no  application  for  No.  3,  and  why  they 
made  no  application  will  appear  before  I  have  proceeded  much 
further. 

So,  Mr.  Warriner  wrote  to  Mr.  Hill  on  the  3d  of  May,  1910,  answer- 
ing that  letter,  "  We  are  inclined  to  believe  that  it  is  best  to  operate 
those  banks  ourselves,  oh  account  of  certain  complications."    The 
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complication,  it  appears,  was  a  question  of  the  difficulties  of  the 
Oxford  Coal  Co.,  if  it  washed  that  coal,  shipping  the  coal  over  the 
rails  of  the  Lehigh  Valley  Railroad  Co. 

Now,  I  said  I  would  show  the  reasons,  not  why  they  said  they  would 
give  a  clump  to  Judge  Archbald  or  consent  that  it  might  go  to  him, 
and  would  not  consent  that  it  go  to  Madeira,  Hill  &  Co.,  but  why 
they  were  unwilling  that  No.  2  and  No.  4  should  be  leased  and  were 
willing  that  No.  3  should  be  taken. 

Mr.  Manager  Webb.  I  did  not  discuss  that  proposition  at  all;  it 
was  Judge  Sterling,  I  guess. 

Mr.  WoRTHiNGitoN.  I  beg  your  pardon.  Of  course  it  was  an 
inadvertent  error,  no  matter  who  said  it. 

Now,  Mr.  Warriner  gives  at  great  length,  at  pages  659  to  661,  the 
reasons  why  his  company  did  not  want  to  operate  No.  3  bank  itself. 
And  Col.  Archbald,  who  was  not  an  employee  of  the  coal  company 
or  the  railroad  company,  but  of  the  Girard  estate,  gives  the  same 
reasons.  Mr.  Weller,  who  was  the  mine  inspector  of  the  Girard 
estate,  gives  the  same  testimony  about  it,  and  they  all  say  thisr  In 
the  first  place,  the  coal  in  this  dump  was  much  poorer  in  quality  and 
much  harder  to  get  out  than  in  the  other  dumps.  It  was  surrounded 
by  a  wall  of  rock.  And  they  say  that  where  the  letter  B  is  upon 
that  map  [indicating]— and  you  can  see  it  from  where  I  stand — the 
Lehigh  valley  Coal  Co.  had  dug  a  hole  down  into  the  mine  below 
and  had  undertaken  to  use  that  coal,  and  after  using  or  trying  to 
use  it  for  a  short  time  found  it  was  not  merchantable  and  gave  it  up 
and  abandoned  it.  And  they  all  testified  that  that  No.  3  dump  would 
not  stand  any  royalties  except  those  that  had  to  be  paid  to  the  Girard 
estate  in  any  event. 

Now,  Mr.  Humphrey  was  a  witness;  and  I  particularly  ask  your 
attention  to  his  testimony.  He  was  the  chief  mining  engineer  oi  the 
Lehigh  Valley  Coal  Co.  at  the  time  he  was  examined,  but  at  the  time 
of  these  transactions  he  was  their  division  superintendent,  he  having 
in  the  meantime  been  promoted.  He  says  that  before  Judge  Arch- 
bald came  to  that  meeting  at  which  he  was  present  with  Mr.  War- 
riner, Mr.  Warriner  had  referred  to  him  the  question  whether  it 
would  be  a  good  thing  to  lease  No.  8,  and  he  said : 

I  advffiied  lenFln;?  it  becntise  of  the  Inferior  location  and  quality  of  tbe  coal 
and  the  distance  from  the  breaker  and  the  large  rock  bank  between  the  breaker 
and  the  dump,  and  the  first  I  knew  that  Judge  Archbald  whs  interested  was 
when  he  came  to  the  office  after  I  had  made  my  recommendation. 

Now,  gentlemen,  there  is  a  case  in  which  Mr.  Warriner,  in  charge 
for  this  coal  company  of  this  Packer  No.  3  dump,  which  they  had 
tried  to  work  ana  concluded  they  would  not  work  because  it  would 
not  pay,  as  the  coal  was  so  inferior;  and  had  let  it  stay  there  year 
after  year,  and  the  lease  was  about  running  out,  when  they  would 
have  to  pay  additional  royalties  if  they  could  get  it  at  all,  and  he 
says  to  his  trusted  superintendent  and  adviser,  "  You  go  and  look 
at  that  dump  and  let  me  know  what  you  think  about  it,  and  what  we 
should  do  about  it."  Mr.  Humphrey,  who  did  not  even  know  that 
Judge  Archbald  or  any  other  judge"  was  concerned  or  supposed  to 
be  concerned  in  the  transaction,  goes  and  examines  this  property 
and  comes  back  to  his  chief  and  says,  "I  think  it  will  be  a  good 
thing  for  you  to  get  rid  of  that  durtip  if  you  can." 
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The  result  was  that  the  whole  matter  was  referred  to  the  Board  of 
City  Trusts  of  the  Girard  estate,  Mr.  Warriner  saying  in  writing — 
and  the  letter  is  in  evidence — that  he  would  be  willing  to  let  them 
lease  No.  8  dump  to  anybody  upon  paying  to  his  company  a  royalty 
of  1  or  2  cents  on  all  the  coal. 

In  the  offer  which  was  made  by  Madeira,  Hill  &  Co.  for  the  much 
better  dumps,  Nos.  2  and  4,  they  had  offered  to  pay  a  greater  roy- 
alty, but  on  the  larger  sizes  only.  This  was  an  offer  to  pay  a  royalty 
on  all  sizes,  and  I  am  advised  that  if  you  look  at  the  two  transactions 
and  estimate  the  royalty  at  10  and  5  cents  on  the  larger  sizes  only 
and  take  the  royalty  of  1  and  2  cents  on  all  the  sizes,  as  those  sizes 
are  shown  to  have  existed  in  that  dump,  it  will  reach  as  much  if  not 
more  under  the  last  proposition  than  under  the  first. 

That  is  the  transaction  in  relation  to  Packer  No.  3  dump,  and  you 
can  judge  from  that  whether  it  appears  that  Judge  Archibald  made 
up  his  mind  that  he  would  go  to  the  Lehigh  Valley  Railroad  Co..  or 
the  Lehigh  Valley  Coal  Co.,  which  the  railroad  company  controlled, 
and  try  to  drive  a  good  bargain,  or  that  the  company,  on  account  of 
that  influence,  undertook  to  give  him  a  good  bargain. 

Now,  I  take  up  next  the  second  of  these  two  culm-pile  transactions, 
that  relating  to  the  Katydid  dump.  I  venture  again  to  suggest  that 
there  is  not  a  Senator  who  is  listening  to  what  I  say  who  has  not  a 
pretty  firm  conviction  that  the  Hillside  Coal  &  Iron  Co.,  a  subsidiary 
of  the  Erie  Railroad  Co.,  had  agreed  to  sell  to  Judge  Archbald  a  dump 
which  was  worth  a  large  amount  of  money  for  a  very  small  con- 
sideration. But  I  say  it  will  appear  that  that  idea,  too,  from  what- 
ever source  it  may  nave  come,  is  absolutely  without  the  slightest 
foundation. 

In  the  first  place,  this  dump  was  not  sold  at  all.  The  only  piece 
of  evidence  is  a  letter  from  Capt.  May  to  Mr.  Williams,  dated  the 
?.Oth  of  August,  which  I  wish  to  read  to  the  Senate.  Every  manager 
who  has  spoken  in  this  case,  I  believe,  unless  it  be  Mr.  Manager 
Howland — and  he  did  not  refer  at  all  to  the  facts  in  the  case,  but 
dealt  with  the  law — has  told  you,  unless  I  am  much  mistaken,  that 
after  the  visit  which  Judge  Archbald  made  to  Mr.  Brownell  the 
Hillside  Coal  &  Iron  Co.  agreed  to  sell  to  Judge  Archbald  the  Katy- 
did dump.  It  never  did.  This  whole  case,  so  far  as  article  No.  1 
is  concerned,  rests  upon  this  letter  dated  August  30,  1911,  addressed 
to  Williams  and  signed  by  May : 

[Pcnnsylyania  Coal  Co.,  Hillside  Coal  ft  Iron  Co.,  New  York;  SuBqaehanna  ft  Western 
Coal  Co..  Northwestern  MlnlDg  ft  Exchange  Co.,  and  Blossburg  Coal  Co.] 

Office  of  the  General  Manaoeb, 

Scranton,  Pa.,  August  30,  1911. 
Mr.  E.  J.  Williams, 

626  South  Blakely  Street,  Dunmore,  Pa. 

Deab  Sib:  As  stilted  to  you  to-day  verbaUy,  I  shaU  recommend  the  sale  o£ 
whatever  interest  the  Hillside  Ck)al  &  Iron  Go.  has  in  what  is  known  as  the 
Kntydid  culm  dump,  made  by  Messrs.  Robertson  &  Law  in  the  operation  of  the 
Katydid  breaker,  for  $4,500. 

In  order  that  it  may  not  be  lost  sight  of,  I  will  mention  that  any  coal  aboye 
the  size  of  pea  coal  will  be  subject  to  a  royalty  to  the  owners  of  lot  46,  upoit 
the  surface  of  which  the  bank  is  located. 

It  is  also  understood  that  the  bank  will  not  be  conveyed  to  anyone  else  with- 
out the  consent  of  the  Hillside  Goal  &  Iron  Go.,  and  that  if  the  ofTer  is  accepted 
articles  of  agrpement  will  be  drawn  to  cover  the  transaction. 
Tours,  very  truly, 

W.  A.  May,  General  Manager. 
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So  that  all  that  Capt.  May  did  was  to  say  that  he  to  his  superiors 
would  recommend  the  sale  of  his  company's  interest  in  this  dump. 
Now,  what  is  the  Katydid  dump? 

I  may  say  before  I  proceed  with  this  that  the  statement  which 
the  managers  made  to  the  House  and  the  statement  which  they  made 
here,  and  which  thej  started  out  to  prove  here  by  Mr.  Rittenhouse, 
was  that  the  Katydid  bank  was  of  the  value  of  ^7,000,  or,  under  a 
certain  probable  contingency,  between  three  and  four  thousand  dol- 
lars more.  In  other  words,  that  for  $4,500  the  Hillside  Coal  &  Iron 
Co.  were  to  receive  and  $3,500  to  Robertson,  or  $8,000  in  all^  Judge 
Archbald  acquired  the  ownership  of  a  piece  of  property  which  was 
worth  $52,000.  That  is  what  they  stated  to  the  House  when  they 
asked  the  House  to  impeach  Judge  Archbald.  That  is  what  Mr. 
Manager  Clayton  read  to  you  in  his  opening  statement,  quoting 
what  had  been  said  to  the  House  of  Representatives.  They  put  Mr. 
Rittenhouse  on  the  stand  to  prove  it ;  but  we  had  not  proceeded  very 
far  in  this  case  when  Mr.  Manager  Sterling,  on  behalf  of  his  brother 
managers,  rose  in  his  seat  here  and  moved  to  strike  out  the  evidence 
of  Mr.  Rittenhouse  and  all  the  evidence  in  the  case  as  to  the  value 
of  this  property,  stating  it  was  a  wholly  immaterial  matter  whether 
it  was  of  any  value  or  not. 

We  shall  see  why  that  extraordinary  change  of  front  occurred. 
Mr.  Robertson  was  on  the  stand  when  that  motion  was  made.  He 
was  one  of  the  first  witnesses  examined  by  us.  Mr.  Robertson  was 
the  man  who  made  that  dump.  You  have  heard  the  explosions,  if  I 
may  use  that  word  without  affront  to  the  managers  here,  in  refer- 
ence to  the  proposition  that  no  railroad  company  controlling  land 
ever  let  go  its  property  to  other  people ;  that  they  hold  on  to  it  like 
grim  death ;  that  if  anybody  gets  one  of  their  coal  claims  from  them 
it  must  mean  that  some  improper  influence  has  been  used. 

Senators,  in  the  year  1885  this  very  Katydid  property  was  leased 
by  the  Hillside  Coal  &  Iron  Co.  to  Mr.  Robertson.  The  property 
with  which  you  are  dealine  in  this  first  article  is  a  piece  of  property 
which  the  Hillside  Coal  &  Iron  Co.  let  go  of  25  or  more  years  ago. 

Again,  as  my  associate  reminds  me,  in  1901,  in  a  letter  which  is  in 
evidence,  the  Hillside  Coal  &  Iron  Co.  confirmed  that  arrangement 
and  fixed  the  royalties  which  Mr.  Robertson  was  to  pay  the  company 
for  mining  its  coal.  Only  four  or  five  hundred  feet  away  to-day  and 
for  years  past  the  Hillside  Coal  &  Iron  Co.  has  that  great  operation 
which  was  referred  to  here  as  the  Consolidated  mine.  They  have 
their  machinery  there  working  that  great  operation. 

They  leased  this  part  of  that  property  to  Mr.  Robertson,  who  was 
not  a  member  of  the  Commerce  Court  or  of  any  other  court,  but  a 

Elain,  industrious  man  who  was  trying  to  make  a  living  in  the  coal 
usiness,  and  he  operated  that  Katydid  mine,  and  in  the  operation 
thereof  made  the  Katydid  dump,  and  under  the  decisions  of  the 
Supreme  Court  of  Pennsylvania,  which  nobody  disputes,  that  Katy- 
did dump  belonged  to  the  man  who  made  it 

They  talk  here  about  the  Hillside  Coal  &  Iron  Co.  selling  that 
dump  to  Judge  Archbald.  They  could  not  sell  it  to  anybody.  They 
had  their  royalty  rights  in  it  and  they  had  nothing  more. 

Mr.  Robertson  tells  you  that  they  began  their  oi)erations  on  that 
mine  in  1885  or  1886  and  continued  working  it  until  1908,  Mr.  Law 
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coming  in  with  him  under  the  firm  name  of  Robertson  &  Law  for 
a  few  years  in  the  middle  of  the  term.  Law  went  out  again  and 
Robertson  continued  the  work  alone  until  1908.  In  1908,  on  accoimt 
of  some  operations  of  another  coal  company,  the  Delaware  & 
Hudson,  in  the  immediate  vicinity,  something  happened  which  cut 
off  Robertson's  supply  of  water,  and  he  could  not  go  on  with  his 
washery  operations,  which  he  had  begun  in  1905  and  had  continued 
for  three  years.  He  could  not  go  on  more  than  two  hours  a  day 
because  he  could  not  get  the  water.  He  therefore  stopped  his 
washery.  A  few  months  afterwards,  in  the  latter  part  of  1908,  the 
breaker  and  the  washery  all  burned  down. 

Mr.  Robertson,  as  well  as  Judge  Ejiapp,  an  eminent  lawyer  in 
Scranton^  who  testified  concerning  this  matter  and  was  counsel  for 
the  Hillside  Coal  &  Iron  C!o.,  tell  us  that  Robertson  did  not  resume 
the  mining  operation  because  he  had  nearly  worked  out  the  piece  of 

Sroperty  which  he  had  leased  from  the  Hillside  Coal  &  Iron  Co. 
'hus,  Robertson  was  left  with  the  Katydid  dump  on  his  hands. 

Now,  what  happened  ?  Mr.  Robertson  was  the  man  who  had  been 
from  1905  to  1908  using  the  washery  on  that  dump,  reclaiming  the 
small  sizes  of  coal  which  have  become  valuable  in  these  later  years. 
He  started  to  work  the  oldest  part,  which,  as  he  says,  and  as  every- 
body says,  is  the  best  part  of  all  the  dumps,  when  the  fire  occurred 
and  burned  down  his  washery,  as 'well  as  his  breaker.  Why  did  he 
not  rebuild  it  ?  Because,  he  says,  it  would  not  pay  to  build  a  washery 
there.  There  was  not  enough  coal  left  to  justify  it.  His  foreman, 
Mr.  Monie,  who  was  there  running  this  operation  for  him  all  these 
years,  we  brought  here  and  put  upon  the  witness  stand,  and  he  con- 
firmed Mr.  Robertson  in  every  onfe  of  the  particulars  I  have  stated  in 
regard  to  what  happened  in  reference  to  the  Katydid  dump.  He 
says  that  they  ran  out  of  water,  and  that  besides,  after  the  nre  the 
dump  could  not  be  operated  to  advantage. 

What  happened  then?  Robertson  having  that  Katydid  dump  on 
his  hands,  and  knowing  that  there  was  no  money  in  it,  because  he 
knew  almost  every  piece  of  coal  that  was  in  it,  ne  made  it,  having 
the  advice  of  his  foreman  who  had  made  it  for  him  and  under  his 
eyes,  knowing  that  it  would  not  pay  to  build  a  washery  there,  that 
he  would  never  get  back  the  money  spent  on  it  if  he  did,  then  went  to 
work  trying  to  find  somebody  to  whom  he  could  sell  it.    In  the  early 

Sart  of  1909  he  found  the  Du  Pont  Powder  Co.  wanted  to  buy  a  coal 
ump  because  they  were  proposing  to  establish  a  plant  there  in  their 
business.  He  immediately  got  into  communication  with  the  Du  Pont 
Powder  Co.  He  first  went  to  Capt.  May  and  said  to  Capt.  May, 
"  Now,  this  dump  we  want  to  sell ;  I  think  I  have  a  purchaser  to  take 
it  off  our  hands,  and  I  propose  to  sell  it  for  $10,000.  I  will  take 
$8,000  of  the  $10,000  and  you  may  take  $2,000."  Capt.  May  said  to 
him.  "  Go  ahead ;  I  will  recommend  that." 

Tnat  was  in  the  early  part  of  1909.  So  Robertson  testifies,  so  May 
testifies,  so  do  Mr.  Belin  and  Mr.  Saum,  Belin  being  the  representa- 
tive of  the  Du  Pont  Powder  Co.  and  Saum  thdr  expert,  who  had  in- 
vestigated the  bank  at  that  time  for  Belin. 

So  you  see  that  in  the  early  part  of  1909  Capt.  May  was  willing  to 
dispose  of  the  interest  of  his  company  in  this  dump,  and  to  recom- 
mend exactly  what  he  has  done  here,  and  all  he  has  done  here,  saying, 
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^'  I  will  recommend  the  sale  of  the  interest  of  my  company  in  that 
dump  for  $2,000." 

So,  Mr.  Robertson  having  the  authority  of  Capt.  May  to  sell  the 
dump  for  $10,000— $8,000  for  himself  and  $2,000  only  to  the  Hillside 
Coal  &  Iron  Co. — ^went  to  Mr.  Belin  and  said  to  him,  "  You  can  buy 
that  dump  for  $8,000."  Belin  said,  •'  Will  I  get  the  Hillside  Co.'s  in- 
terest as  well  as  yours?  "  "  Yes,  sir."  Then  he  went  to  Mr.  Saum 
and  asked  him  to  investigate  the  dump  and  let  him  know  whether  it 
was  worth  $10,000.  Mr.  Saum  did  make  the  examination,  and  Mr. 
Belin  said  because  of  that  report  and  because  at  the  same  time  his 
company  found  it  could  make  a  good  arrangement  in  another  way  to 
set  their  power  without  manufacturing  it  themselves,  they  gave  up 
the  idea  of  buying.  . 

That  left  Mr.  Robertson  in  the  early  part  of  1909  with  this  ^at 
$50,000  piece  of  property  on  his  handsj  and  he  could  not  get  rid  of 
it  for  anything  to  anvbody.  He  went  tmie  and  again,  as  he  testified^ 
and  as  May  testified,  to  Capt.  May  trying  to  sell  his  interest  to 
May's  company.  May  would  not  buy  it.  He  would  not  make  any 
offer  for  it  at  all. 

It  seems  to  me,  Senators,  that  I  ought  not  to  have  to  go  a  step 
further  to  show  there  is  nothing  in  this  proposition  about  the  Katy- 
did dump  and  the  sale  of  a  valuable  piece  of  property  to  Jud^ 
Archbald  for  the  benefit  of  his  prospective  influence  as  a  ]udge  in  the 
Commerce  Court:  but  I  propose  to  go  on  and  show  the  other  testi- 
mony, to  show  tnat  there  can  not  be  any  possible  question  about 
that,  to  show  why  the  honorable  managers,  when  this  question  was 
entered  upon  by  us,  after  this  impeachment  ha.d  been  obtained  by  the 
statement  that  that  property  had  been  sold  to  Judge  Archbald  for 
$8,000.  which  was  worth  $52,000,  and  how  the  honorable  managers 
wished  to  get  the  whole  matter  out  of  the  case. 

Mr.  Law  says  that  during  the  time  he  was  with  Robertson  he  ob- 
served that  they  were  building  a  pile  of  ashes  there.  Robertson  and 
his  foreman,  Monie,  have  both  testified  to  that.  I  have  not  referred 
to  it  as  I  went  along,  but  on  that  map  of  the  Katydid  you  see  on 
the  wall,  down  on  the  southwest  corner  there  is  a  very  considerable 
proportion  of  it.  That  is  marked  and  named  there  "  conical "  dump. 
Mr.  Robertson,  Mr.  Monie,  and  Mr.  Law  all  say  that  that  was  where 
they  dumped  their  ashes  from  their  works  for  15  or  16  years  or 
longer,  and  after  they  had  dumped  the  ashes  there,  or  while  they 
were  dumping  the  ashes  there,  thev  removed  a  large  amount  of  rock^ 
not  coal  mixed  with  rock,  but  rocK,  where  they  had  for  some  reason 
in  their  mining  operation  to  take  out  a  quantitv  of  rock.  They  piled 
that  on  the  ashes,  and  on  top  of  the  ashes  and  the  rock  there  had  been 
some  coal,  and  yvhen  Mr.  Robertson  had  been  working  his  washery 
between  1905  and  1908  he  washed  the  coal,  that  was  there  so  far  as 
he  could  get  at  it,  and  left  nothing  but  the  very  fine  refuse  that  was 
not  worth  anything.  That  is  the  conical  dump  which  contains  some 
15,000  or  16,000  tons  according  to  the  testimony  of  all  those  who 
measured  it.  Mr.  Monie  and  Au*.  Robertson  and  Mr.  Law  all  concur 
about  that. 

There  is  another  thing.  You  see  upon  that  map  one  place  that 
has  the  legend  upon  it  ^' slush  bank.'^  The  testimony  shows  that 
that  was  the  place  where  they  had  made  a  pile  of  absolute  rock.. 
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Nobody  ( laims  that  that  was  any  part  of  the  coal  dump,  but  the 
testimony  shows  that  that  bank — which  is  all  rock,  with  some  slush 
put  on  top  of  rock,  and  that  is  the  reason  they  call  it  slush  bank — was 
made  at  the  same  time  the  coal  dump  was  made. 

Everybody  knows  if  you  empty  from  vehicles  material  of  rock^ 
coal,  or  dirt  or  sand,  forming  a  dump,  it  will  spread  at  a  certain 
slope  in  all  directions  as  you  go  along.  Mr.  Rittenhouse,  in  making 
his  estimate,  supposed  that  coal  dump  to  have  that  slope  there,  and 
did  not  know  what  these  witnesses  testified  to,  that  the  coal  dump 
was  built  side  by  side  with  the  rock  dump  at  the  same  time,  so  that 
a  line  between  them  would  be  practically  a  vertical  one. 

Mr.  Frank  A.  Johnson,  who  was  the  general  coal  inspector  of  the 
Hillside  Co.  and  has  worked  around  the  Consolidated  breaker,  which 
was  near  this  dump,  said  he  was  on  that  Katydid  dump  ground  daily 
for  17  or  18  years,  and  on  the  conical  dump  he  saw  them  working  a 
great  part  of  it  the  second  time. 

Mr.  Petersen,  who  managed  that  consolidated  operation  for  the 
Hillside  Co.  and  was  in  the  employ  of  that  company  for  over  26  years 
and  has  been  engaged  in  mining  in  all  its  departments,  includins^ 
washeries,  says  he  knew  the  Katydid  dimip  quite  well,  and  when  asked 
what  it  was  worth  said :  "  I  would  give  five  or  six  thousand  dollars 
for  it."  He  saw  Bobertson  working  when  he  was  operating  his 
washery  there  between  1905  and  1908  and  said  that  he  had  worked 
the  best  part  of  the  dump. 

Mr.  Saum,  the  expert  to  whom  I  have  referred,  who  was  employed 
by  Mr.  Berlin,  of  the  Du  Pont  Powder  Co.,  after  the  dump  had  been 
offered  to  him  for  $10,000,  first  went  and  made  cursory  examination 
of  it  in  February  or  March,  1909.  A  little  later  than  that  he  went 
there  again.  He  first  figured  out  that  the  value  of  what  was  there 
was  about  $33,000. 

According  to  the  testimony  of  the  experts,  it  would  cost  nearly  that 
or  more  than  that  to  build  the  washery  itself.  Mr.  Saum  himself, 
who  was  employed  in  this  matter,  vou  will  remember,  by  Mr.  Belin, 
of  the  Du  Pont  Powder  Co.,  and  for  it  only,  no  railroad  ghost  per- 
vading the  atmosphere  in  any  degree  at  that  time,  told  Mr.  Belin  it 
would  cost  $35,000  to  put  in  a  proper  and  complete  washery  to  handle 
that  property^  which  he  said  was  worth  only  $36,000,  and  that  the 
cost  of  operation  in  addition  to  that  would  be  about  $15,000.  If  you 
add  the  $35,000  for  the  cost  of  the  plant  and  the  fifteen  thousand  and 
odd  dollars  for  the  cost  of  operation  and  the  $8,000  which  Judge 
Archbald  and  Mr.  Williams  were  to  pay  for  the  dump,  you  will  find 
that  whoever  took  and  operated  it  on  that  basis  would  lose  the  sum 
of  twenty-two  thousand  and  odd  dollars. 

He  says  in  that  calculation  he  included  that  conical  dump  as  all 
^.oal.  He  did  not  know  it  was  a  pile  of  rock  and  ashes  und  that  there 
was  nothing  there  that  was  worth  anything. 

The  next  man  who  testified  about  that  dump  was  this  same  Thomas 
H.  Jones,  to  whom  I  referred  in  connection  with  Packer  No.  3  dump. 
On  the  6th  of  April,  1912,  he  got  a  written  option  from  Judge  Arch- 
bald  offering  to  sell  him  that  dump  for  $25,000,  and  he  was  trying 
to  find  a  purchaser  for  it.  He  went  there  with  three  other  men  to 
examine  tnat  dump,  and  he  said  the  estimate  was  that  there  wei*e 
about  22,000  tons  of  coal  there,  which  would  be  worth,  at  the  rate 
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fixed  by  all  these  experts,  less  than  the  $8,000  which  was  to  be  paid 
by  Judge  Archbald  for  the  dump  if  he  got  it.  He  said,  "I  then 
went  and  I  told  Williams,  if  you  get  me  an  option  on  it  I  will  get  a 
competent  engineer  to  make  an  estimate."  He  says  Williams  said 
that  there  was  a  great  deal  more  coal  in  it  than  he,  Jones,  thought 
there  was,  and  it  was  then  they  went  to  Judge  Archbald  and  got  the 
option. 

Then  Mr.  Reese  Alonzo  Davis  went  there  with  Jones.  He  said 
that  he,  Davis,  had  a  purchaser  named  Beardslee.  He  went  there 
with  Beardslee  and  Jones  to  make  a  sale.  He  was  trying  to  get  a 
commission  by  selling  to  somebody.  Beardslee  went  with  him  and 
looked  at  it,  and  he,  Davis,  said  he  thought  there  were  20,000  tons  of 
fair  coal  there.    Beardslee  said  he  wouldn't  take  it  as  a  gift. 

Then  Jones  ^ot  a  man  named  Motiska,  a  mining  engineer,  to  go 
there,  and  Motiska  made  an  estimate  of  68,000  gross  tons  and  told 
Jones  how  much  coal  he  could  get  out  of  it.  Then  Jones  concluded 
there  was  no  money  in  it ;  he  dropped  it. 

Beardslee,  who  was  the  next  witness  on  the  stand,  said  he  was  in 
the  business  of  washing  coal  dumps.  He  wanted  to  get  such  a  dump. 
He  was  told  this  Katydid  dump  could  be  got  at  a  reasonable  price, 
and  he  went  with  Jones  and  Davis  to  look  at  it.  He  said  it  was  too 
small  to  warrant  an  operation  at  all ;  that  it  would  not  pay  for  build- 
ing a  washery. 

In  addition  to  that,  he  could  not  see  that  he  could  get  any  water, 
and  when  he  was  asked  what  it  would  cost  to  furnish  the  water  to 
run  it  he  said  he  did  not  see  where  he  could  get  it  at  all.  He  was 
in  exactly  the  same  plight  as  Robertson  was  wnen  he  stopped  work. 
There  was  no  water  there  to  wash  the  dump,  and  probably  it  would 
cost  as  much  to  get  water  there  for  that  purpose,  without  regard  to 
what  the  machinery  would  cost,  as  the  coal  in  the  dump  was  worth. 

Another  gentleman  who  examined  that  dump  was  Mr.  Thomas 
Ellsworth  Davis.  He  has  been  a  mining  engineer  for  nearly  80 
years.  He  is  the  official  appraiser  at  the  present  time  of  coal  prop- 
erties for  taxation  for  the  counties  of  Lackawanna  and  Luzerne,  and 
he  is  the  consulting  engineer  on  that  subject  of  the  State  tax  board. 
He  tells  you  he  examined  that  dump  about  the  same  time  these  other 
parties  did,  and  the  value  in  his  opinion  was  about  $2,500  to  $8,000. 
He  went  there  to  examine  it  for  some  people  who  wanted  to  buy  it, 
and  he  said  he  reported  to  them  not  to  touch  it. 

Frank  A.  Johnson  was  still  another  witness  on  this  point.  He 
was  inspector  of  the  Hillside  Coal  &  Iron  Co.  I  am  coming  down 
to  what  is  most  important  in  regard  to  this  question.  When  Judge 
Archbald  wrote  his  letter  of  March  81,  1911,  to  Capt.  May  asking 
him  whether  his  company  would  sell  the  Katydid  culm  dump  and  at 
what  price,  Capt.  May  immediately  directed  an  examination  to  be 
made  of  that  dump.  That  letter  is  here  in  evidence,  and  upon  the 
letter  were  the  notations  he  made  as  to  the  directions  he  gave. 

Mr.  Johnson  went  there  at  the  direction  of  Capt.  May  with  a  man 
named  Merriman.  Merriman  was  the  man  who  was  to  find  out 
how  much  material  there  was  in  the  dump.  That  was  his  business. 
Johnson  was  the  man  to  see  what  kind  of  coal  there  was,  how  much 
coal,  and  what  sizes.  So  the  combined  information  they  would  give 
Capt.  May  would  let  him  Imow  what  that  dump  was  worth  to  the 
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Hillside  Coal  &  Iron  Co. — ^what  amount  in  royalties  the  company 
might  expect  to  get  out  of  it. 

Jolinson  went  there  with  Merriman.  He  says  when  he  went  there 
he  did  not  know  whether  that  bank  was  to  be  bought  or  whether  it 
was  to  be  sold.  His  chief,  Capt.  May,  said,  "  Go  there  and  examine 
that  dump  with  Merriman  and  find  out  what  there  is  in  it,  and  find 
out  what  it  is  worth,  and  make  your  report  to  me."  So  he  and 
Merriman  went  there  to  inform  their  superior  officer  what  that  dump 
was  worth,  not  having  the  slightest  idea  what  was  to  be  done — 
whether  he  wanted  to  buy  or  whether  he  wanted  to  sell. 

He  described  that  conical  dump  and  tells  about  the  rock  there. 
He  knew  about  that.  Merriman  left  it  out  He  knew  all  about  it 
Then  they  made  their  report  to  Capt  May  that  there  were  about 
55,000  tons  of  gross  material  in  the  dump,  and  Mr.  Merriman  made 
a  blue  print  in  which  he  gave  the  representation  of  that  dump  the 
same  as  the  map  there,  except  on  a  smaller  scale,  and  except  also 
that  he  left  out  the  conical  dump.  He  figured  on  it  and  stated  at 
the  bottom  what  that  55,000  tons  gross  meant,  using  the  same  language 
there  from  which  the  managers  have  contended  that  that  meant 
55,000  tons  of  coal.  I  shall  address  myself  as  I  go  along  to  that 
proposition  and  show  there  is  nothing  in  it. 

Mr.  Johnson  was  one  of  the  men  who  made  that  report,  and  he 
says  he  told  the  captain  there  were  55,000  tons  altogether,  and  that 
that  is  what  Mr.  Merriman  reported.  Mr.  Merriman  is  dead  and  we 
can  not  have  the  benefit  of  his  testimonv. 

The  next  witness  on  the  subject  is  Mr.  Jennings,  general  inspector 
of  the  Hillside  Coal  &  Iron  Co.,  who  built  the  Consolidated  and 
was  in  charge  of  it  from  March,  1909,  until  the  present  time.  He 
went  to  the  Katydid  with  May  in  the  latter  part  of  May,  1911. 
Here  is  another  employee  of  Capt.  May's,  his  general  inspector. 
These  two  people  of  whom  I  have  already  spoken,  Merriman  and 
Johnson,  went  there  in  April  immediately  after  the  receipt  of  Judge 
Archbald'.«  letter  of  March  31.  Jennings  went  there  with  Capt 
May  in  the  latter  part  of  May,  1911. 

He  had  an  idea  that  some  day  Robertson  would  rebuild  and  un- 
dertake to  wash  that  dump.  We  know  it  is  not  so,  because  Robert- 
son had  washed  it  for  awhile  and  knew  what  was  in  it,  and  knew 
that  it  would  not  pay  to  build  a  washery,  and  as  he  told  you  on  the 
witness  stand,  that  is  the  reason  he  did  not  resume  work.  Jennings 
says: 

I  told  him  that  when  Rohertson  &  Law  started  again  to  wash  that  dump 
all  we  would  get  would  be  the  royalty  we  would  pay — 

"We."    The  record  should  read  "  they  "— 

and  it  was  just  a  question  with  us  of  waiting  to  get  our  money  by  actual  ship- 
ment or  taking  the  money — that  is,  we  had  a  very  unstable  agreement  upon 
which  we  operated  this  mining,  at  least  a  part  of  it,  on  lot  46 ;  and  if  we  sold 
it,  it  would  be  ofT  our  hands  and  we  would  have  the  money. 

"And  at  that  time,"  says  Mr.  Jennings,  "I  knew  nothing  as  to 
Judge  Archbald  having  any  communication  with  Capt.  May  about 
this  matter." 

Now,  here  again,  as  in  the  case  of  Packer  No.  3,  you  find  the  man 
who  was  in  charge  of  this  dump  taking  his  most  trusted  and  reliable 
advisers,  asking  them  to  give  him  information  as  to  the  value  of  the 
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interest  of  his  company  in  the  property,  and  not  letting  them  know 
who  it  was  for  whom  he  was  getting  information,  or  what  his  object 
was  in  getting  it,  and  they  all  three  of  them  concur  practically  that 
the  property  is  n6t  worth  anything  and  he  had  better  get  out  of  it 
what  he  could. 

Therefore,  when  this  report  was  submitted  to  Capt.  May  there  was 
simply  presented  to  him  the  proposition:  "We  have  the  right  to 
royalty  on  the  coal  that  is  in  tnat  dump  that  will  come  out  or  it,  if 
anybody  can  be  induced  to  go  to  the  expense  of  building  a  washery, 
and  if  nobody  does  build  a  washery  we  will  get  nothing  out  of  it.'' 

On  that  map  of  Mr:  Merriman's,  which  is  in  evidence,  are  figures 
made  by  Capt.  May  showing  how  he  got  the  value  of  that  royalty. 
He  figured  it  that  the  value  of  his  company's  interest  was  $6,000. 
Capt.  May  testified,  and  Mr.  Williams  has  testified,  that  when  Wil- 
liams went  to  May  on  the  last  days  of  August  to  get  this  letter  from 
May,  Capt.  May  then  demanded  $6,000,  and  Williams  beat  him  down 
to  $4,500,  and  on  those  same  figures  Capt.  May  has  added  the  $3,500 
which  was  to  be  paid  to  Robertson. 

Now  bear  in  mind  this  further  fact,  Senators:  When,  in  Feb- 
ruary or  March,  1909,  Robertson  and  May  together  had  offered  that 
property  to  the  powder  company  for  $10,000,  Robertson  to  have 
$8,000,  May  being  willing  to  take  $2,000,  Robertson,  who  made  that 
dump  and  knew  what  was  in  it,  in  1911  had  come  down  from  $8,000* 
which  was  his  former  price,  to  $3,500,  which  he  asked  Judge  Arch- 
bald  for  it;  and  Capt.  May,  who  was  terribly  influenced  bv  the 
overwhelming  power  of  a  judge  of  the  Commerce  Court,  and  who 
had  offered  to  sell  in  the  spring  of  1909  the  interest  of  his  company, 
their  royalties,  for  $2,000,  demanded  $4,500  fi'om  the  judge  of  the 
Commerce  Court,  and  put  that  in  his  letter.  If  that  is  the  effect  of 
judicial  influence  in  obtaining  favors,  I  pray  I  may  never  have  the 
benefit  of  it. 

Capt.  May  says  the  engineers  reported  55,000  tons  of  material — ^not 
55,000  tons  of  coal — in  the  dump.  It  is  a  curious  thing  that  all  through 
the  taking  of  the  testimony  in  this  regard  the  learned  managers, 
and  especially  Mr.  Manager  Sterling,  who  seemed  to  have  charge  of 
the  examination  of  witnesses  about  this  particular  dump,  insisted 
that  that  55,000  tons  meant  55,000  tons  of  coal.  I  have  shown  by  the 
testimony  of  all  thcvse  witnesses  that  it  was  55,000  tons  gross,  not 
more  than  half  of  which  would  be  coal.  If  that  be  so,  on  the  testi- 
mony of  every  witness  in  this  case  it  would  not  pay  to  build  a 
washery  to  reclaim  it. 

But  later  in  the  taking  of  the  testimony  in  this  case  the  report  of 
Mr.  Rittenhouse,  upon  which  they  have  relied  from  beginning  to 
end  as  to  the  value  of  this  dump,  was  formally  put  in  evidence  by 
consent,  and  in  that  report,  as  the  managers  will  find  on  page  1050, 
Mr.  Rittenhouse  himself  says  that  these  engineers  reported  to  Capt. 
May  that  the  dump  contained  55,000  tons  gross  and  not  55,000  tons 
of  coal. 

I  want  to  go  on  to  the  history  of  this  transaction.    They  found  a 

{lurchaser.  How  they  found  a  purchaser  we  will  consider  a  little 
ater;  but  Mr.  Cgnn,  who  was  the  representative  of  the  line  running 
from  Wilkes-Barre  to  Scranton,  called  the  Laurel  Line,  became  a 
prospective  purchaser  of  this  dump.     There  is  a  contract  in  evidence 
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here  by  which,  if  the  title  had  proved  satisfactory,  he  would  have 
taken  it,  and  he  agreed  to  pay  27^  cehts  a  ton  for  the  coal  in  it. 

I  take  the  report  of  Mr.  Rittenhcuse  which  included  that  conical 
dump  and  included  the  coal  which  he  supposed  to  be  in  the  slope  to 
which  I  referred  a  few  minutes  ago,  making  25,000  tons  more  of  coal 
than  was  actually  in  the  dump.  At  his  figure,  taking  the  whole 
quantity  of  coal  thus  found  to  be  in  that  dump  at  27^  cents  a  ton, 
which  Conn  was  to  pay,  the  total  amount  would  have  been  $14,000J 
there  would  have  been  a  profit  of  $6,000,  and  that  is  the  most  that 
can  be  figured  out  of  this  transaction  that  Judge  Archbald  and  Mr. 
Williams  could  have  received  in  any  possible  event. 

Conn  would  not  pay  any  lump  sum ;  he  was  on  his  guard.  All  that 
the  vendors  would  have  received  under  that  contract  would  have 
been  $10,000,  or  a  profit  of  $1,000  each  to  Mr.  Williams  and  Judge 
Archbald. 

Now,  I  come  to  another  step  in  this  case  and  one  upon  which  the 
managers  have  relied  here,  as  they  relied  on  it  when  they  made  their 
report  to  the  House,  copied  it  and  read  it  in  the  opening  statement 
which  is  made  here  to  you,  and  they  have  repeated  it  time  and  again 
in  your  hearing,  and  I  have  no  doubt  it  has  influenced  the  mind  of 
every  Member  of  this  body  who  has  been  here  and  heard  what  was 
said  about  it.  "  Why,"  the  managers  exclaim,  "  they  sold  this  dump 
to  Mr.  Bradley  for  $20,000,  making  a  profit  of  $12,000,  of  which  sum 
$6,000  was  to  go  into  the  pocket  of  Judge  Archbald." 

Now,  let  us  see.  Mr.  Bradley  is  a  plain  man.  I  wish  you  all  had 
seen  him.  I  do  not  know  how  many  of  those  who  are  listening  to 
me  saw  him  on  the  stand.  I  venture  to  say  that  nobody  ,who  did  ^ee 
him  would  question  his  absolute  truthfulness.  He  said  he  went  down 
to  see  that  dump  at  the  instance  of  Mr.  Williams,  and  concluded  it 
was  worth  $16,000  after  hearing  what  Williams  had  to  say  about 
it.  Then  he  went  back  to  the  office  of  William  P.  Boland,  and  there 
Williams  and  William  P.  Boland  made  him  think  it  was  worth  more, 
and  he  agreed  to  pay  $20,000  for  it. 

How  was  that  done?  "Why,"  said  Williams  and  Boland  to 
Bradley,  "  Jones  is  going  to  buy  that  dump  for  $25,000  "^^^this  same 
Jones  who  had  a  10-day  option  for  $25,000— the  same  Jones  who  went 
down  there  with  his  friend  as  a  purchaser  to  see  what  it  was  worth, 
and  the  friend  who  proposed  to  be  a  purchaser  would  not  take  the 
dump  as  a  gift.  "  But,"  said  Boland  and  Williams  to  Bradley,  and 
Braaley  himself  tells  us  this,  "  Why,  you  can  sell  this  dump  to  Jones 
for  $25,000.  He  has  got  a  man  who  will  pay  $25,000  for  it.  and  if 
you  will  get  it  for  $20,000  you  will  make  $5,000."  Mr.  Dainty  was 
there  at  the  same  time,  and  Mr.  Bradley,  the  honest  fellow,  tells  yon, 
"  I  was  to  get  that,  and  I  was  going  to  give  Dainty  $2,000  and  keep 
the  other  $3,000  myself.  That  was  the  profit  I  was  to  have  out  of  it." 
Mr.  Bradley  tells  you  that  William  P.  Boland  was  the  first  man  who 
spoke  to  him  about  that  dump  or  about  his  buying  it,  and  that  "  he 
urged  me  to  buy  and  he  told  me  it  was  worth  more  than  $16,000. 
He  hurried  me  along.  I  went  down  to  the  dump  one  day,  and  the 
next  day  we  went  over  to  Capt.  May  to  see  if  it  was  all  right." 

Now,  mark  this:  These  men  had  made  that  poor  fellow,  Bradley, 
understand,  as  he  says,  that  there  were  from  eighty  to  a  hundred 
thousand  tons  of  coal  in  that  dump;  so  he  says,  and  he  proceeded 
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upon  that  basis  when  he  made  that  proposition,  that  there  were 
eighty  or  a  hundred  thousand  tons  of  coal  there,  when,  according  to 
the  exaggerated  estimate  even  of  Mr.  Rittenhouse,  the  man  who  put 
the  greatest  value  on  the  dump,  there  were  between  eighty-five  and 
ninety  thousand  tons  of  stuff  there  altogether. . 

Was  there  a  sale  to  Bradley?  Not  at  all.  Says  Mr.  Bradley,  "I 
did  not  intend  to  complete  the  transaction  until  I  went  to  see  my 
lawyer,  and  I  never  got  far  enough."  He  never  did  see  the  lawyer. 
Of  course,  if  he  had,  the  result  would  have  been  the  same  as  it  was 
when  they  were  tryitig  to  sell  to  Mr.  Conn. 

Inasmuch  as  that  Bittenhouse  report  is  the  only  thing  relied  upon 
in  the  House  or  here  to  show  that  tnat  propertv  was  worth  forty-five 
or  fifty  thousand  dollars,  I  must  devote  a  little  more  attention  to  it 
than  I  have  already  done.  I  think  I  have  shown  by  testimony  that 
is  overwhelming  that  Rittenhouse's  testimony  could  not  be  consid- 
ered at  all — that  this  dump  was  practically  worth  nothing.  The 
testimony  of  the  man  who  made  it  and  his  foreman  alone  would  be 
sufficient  for  that.    But  let  us  look  at  Rittenhouse's  report/ 

The  very  first  item  that  he  has  in  the  report  is  an  item  of  chestnut 
coal,  which  he  appraises  at  $3.25  a  ton,  and  makes  it  of  the  enor- 
mous total  of  $17,800.25.  Now,  by  the  testimony  of  a  dozen  witnesses 
it  is  shown  that  there  was  no  chestnut  coal  in  that  dump  that  was 
worth  anything,  and  that  in  none  of  these  dumps  is  the  chestnut 
worth  anything;  so  that  that  $17,800.25  will  have  to  be  struck  from 
the  report.  Wlien  these  dumps  were  being  made  the  chestnut  coal 
was  of  a  marketable  size.  Nobody  took  and  threw  into  a  dump 
lumps  of  coal  the  size  of  chestnut  and  above,  which  were  all  coal 
and  were  always  valuable.  It  was  only  when  it  was  mixed  with  bone 
or  rock  or  some  substance  which  macie  it  impossible  to  handle  it  in 
the  original  size  that  it  was  thrown  into  the  dump. 

Mr.  Kobertson  was  working  that  very  dump  tor  three  years,  and 
working  the  oldest  part  of  it;  which  everybody  concedes  was  the 
best  part  of  it.  The  managers  themselves  did  concede  that  over 
and  over  again.  Robertson  could  not  market  a  particle  of  chestnut 
out  of  the  best  part  of  that  dump,  for  the  reason  that  it  cost  more 
to  separate  it  than  it  would  amount  to.  He  said  all  the  coal  in  that 
dump  was  very  small,  "No.  3  buck"  and  smaller;  he  could  not  get 
anything  larger  than  "buck  No.  1."  John  Monie,  Robertson's 
foreman,  says,  "We  tried  chestnut  and  we  failed  utterly;  we  just 
stopped  trymg  to  make  it,  and  ran  the  stuff  back  into  the  bank." 
Frank  A.  Johnson,  the  coal  inspector  of  the  Hillside  Co.,  said  it 
was  impossible  to  run  the  larger  sizes.  Robertson  failed  to  do  it, 
and  his  report  was  that  that  bank  contained  five-tenths,  or  one-half 
of  1  per  cent,  of  chestnut  and  three-tenths  of  1  per  cent  of  pea. 

Capt.  May,  who,  of  course,  knew  all  about  that  dump  and  its 
contents,  says  there  is  no  marketable  chestnut  in  the  Katydid;  and 
Mr.  Jennings,  the  general  inspector  of  the  Hillside,  says  you  can 
not  do  anything  with  the  chestnut ;  the  proportion  of  coal  is  so  small 
you  can  not  clean  it  on  account  of  the  amount  of  machinery  required 
to  do  it,  Mr.  Saums,  who  was  Mr.  Belin's  expert,  says  he  had 
never  found  it  practicable  to  work  dump  coal  and  clean  it  and  get 
chestnut  out  of  it.  He  included  coal  larger  than  pea,  he  says  in 
his  report  to  Belin,  because  he  was  estimating  the  coal,  slate,  and  ctdm 
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all  mixed  together.  He  says  Belin  asked  him  to  put  a  value  on  it, 
and  therefore  he  had  to  classify  it.  Mr.  Reese  Davis,  who  went  to 
look  at  the  Katydid,  could  see  no  pea  or  chestnut  Mr.  Ellsworth 
Da  vies  said  there  was  about  one-half  or  2  per  cent  of  chestnut  there. 
Petersen,  who  ran  the  consolidated  dump  and  its*  washery,  also  said 
when  they  started  the  Katydid  they  tried  to  win  chestnut  to  make  it 
pay,  but  because  there  was  so  much  impurity  and  waste  to  be  handled 
m  proportion  to  the  small  amount  oi  coal  it  was  not  commercially 
feasible. 

The  most  remarkable  thing  of  all  is  that  Mr.  Rittenhouse  himself, 
who  in  his  report  puts  the  cnestnut  coal  in  the  dump  at  $17,600,  or 
thereabouts,  says  it  would  hardly  be  worth  while  to  put  the  screens 
all  on  for  the  small  quantity  of  larger  sizes. 

I  think  that  I  have  demonstrated  by  the  mouths  of  numerous  wit- 
nesses and  out  of  the  written  report  ox  Mr.  Rittenhouse  himself,  upon 
which  alone  the  managers  have  relied  to  fix  a  great  value  on  this 
Katydid  dump,  that  the  item  of  seventeen  thousand  and  odd  dollars 
which  he  puts  in  as  the  value  of  the  chestnut  coal  in  that  dump  must 
be  stricken  from  it  entirely,  and  it  is  not  worth  while  to  deal  with  or 
to  consider  at  all  the  rest  of  his  figures. 

Now  I  have  come  to  a  different  matter  from  the  consideration  of 
the  value  of  the  Katydid  dump,  and  I  must  ask  the  pardon  of  the 
Senate  for  having  devoted  so  much  time  to  it,  because  it  seemed  to 
me,  in  view  of  the  numerous  statements  which  have  been  made  out- 
side, and  which  must  have  reached  the  ears  of  Senators,  and  the 
statements  on  this  subject  which  have  been  made  to  the  House,  which 
come  before  you  in  the  Congressional  Record,  and  those  which  have 
been  made  here  in  the  openmg  statement  of  Mr.  Manager  Clayton, 
that  there  must  be  lodged  in  your  minds  the  idea  that  this  Katydid 
dump,  instead  of  being  a  worthless  pile  of  refuse,  was  a  piece  of 
property  of  great  value.    But. I  come  now  to  consider  other  matters. 

I  want,  in  the  first  place,  to  take  up  the  visit  that  Judge  Archbald 
made  to  Mr.  Brownell,  the  general  counsel  of  the  Erie  Railroad  Co. 
One  of  the  managers — and  I  am  sure  that  it  was  Mr.  Manager 
Webb — in  reference  to  a  letter  which  Judge  Archbald  wrote  to  Mr. 
Brownell  in  the  latter  part  of  July,  1911,  asking  for  an  appointment, 
undertook  to  convey  the  idea  that  there  was  something:  about  that 
letter  of  a  mysterious  and  secret  character.  As  an  evidence  of  that 
he  said  it  was  not  written  on  Commerce  Court  paper.  It  would  be  a 
curious  thing  for  Judge  Archbald,  in  writing  to  Mr.  Brownell,  the 
general  counsel  of  the  company,  whom  he  is  said  to  have  wished  to 
mfluence  by  his  judicial  position,  should  omit  to  use  Commerce  Court 
paper  when  he  used  it  in  writing  to  everybody  else;  but,  as  a  matter 
of  fact,  the  learned  manager  is  mistaken. 

The  letter,  as  anybody  may  see  by  examining  it  here  in  the  hands 
of  the  Secretary,  is  on  Commerce  Court  paper;  and  as  the  letter  is 
printed  in  the  record  at  page  216,  the  printed  heading  of  the  Com- 
merce Court  is  there. 

It  has  been  assumed  here  by  the  managers  that  prior  to  the  time 
Judge  Archbald  went  to  see  Mr.  Brownell  Capt.  May  had  refused 
to  sell  this  property.  There  is  no  testimony  to  justify  that  state- 
ment. Capt  May  never  did  refuse.  As  we  have  seen,  he  started  this 
investigation  on  March  31,  and  was  continuing  it  down  into  the 
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month  of  May.    Then  Mr.  William  P.  Boland,  who  had  suggested 
to  Mr.  Williams  in  the  first  instance  to  go  to  Judge  Archbald  and 

fet  a  letter  to  Capt.  May,  said  to  Mr.  Williams — and  this  William 
^  Boland  testifies  to  himself — ^''I  said  to  William  *Go  to  Judge 
Archbald  and  get  him  to  go  to  the  New  York  office  of  the  Erie  Co.^" 
I  do  not  mention  that  as  any  defense  of  Judge  Archbald  if  he  did 
anything  that  he  should  not  do  in  going  to  see  Mr.  Brownell,  but  as 
showing  again  that  he  never  conceived  the  idea  himself  of  going  to 
the  headquarters  of  the  Erie  Railroad  Co.  for  the  purpose  of  in- 
fluencing its  officials.  And  what  story  did  Williams  tell  when  he 
came  to  Judge  Archbald  to  get  him  to  do  that?  "Why,**  he  said, 
*' Judge  Archbald,  there  was  some  trouble  about  the  title  of  this 
Katydid  dump,  and  Judge  Willard — then  a  member  of  the  firm 
of  Willard,  Warren  &  Knapp,  in  Scranton — had  examined  that 
title  and  made  a  report  on  it,  and  there  has  never  been  any  final 
determination  of  the  matter."  Then  he  suggested  to  Judge  Arch- 
bald that  he  might  go  to  the  headquarters  of  the  company  and  find 
out  what  was  the  result  of  that  inquiry  as  to  the  title  of  the  company. 
So  Judge  Archbald  went  to  see  Mr.  Brownell,  to  learn  what  had 
become  of  the  investigation  that  was  being  made  or  had  been  started 
in  reference  to  the  title  of  the  Katydid  dump. 

There  is  no  word  of  testimony  in  this  case  that  justifies  the  state- 
ment that  has  been  made  over  and  over  again  that  when  Judge  Arch- 
bald did  act  upon  that  suggestion  and  went  to  see  Mr.  Brownell  he  * 
knew  thftt  anything  had  taken  place  between  Mr.  Richardson  and 
Capt.  May  in  the  month  of  June  preceding  in  reference  to  advice  by 
Richardson  to  May  to  let  the  matter  drop  for  the  present  Mr. 
Brownell  says  that  when  the  judge  came  there  what  he  said  to  him, 
and  all  he  said  to  him,  was  that  he  understood  the  matter  of  clearing 
up  the  title  had  been  referred  to  him,  Brownell.  That  fits  in  exactly 
with  the  testimony  as  to  what  Williams  said  to  Judge  Archbald  and 
as  to  Judge  Archbald's  reason  for  going  to  see  Mr.  Brownell.  He 
said  he  understood  the  matter  of  clearing  up  the  title  had  been  re- 
ferred to  him,  Brownell,  and  he  wondered  if  that  was  what  was  hold- 
ing up  the  matter  of  the  disposal  of  the  interest  of  the  Hillside  in 
that  dump;  and  Richardson  says  that  when  Brownell  brought  the 
judge  in  to  see  him  the  latter  told  him  that  he  wanted  to  know  the 
resmt.  He  says  he  did  not  promise  the  judge  anything.  He  simply 
said  he  would  see  the  general  manager,  just  as  he  told  everybody  else 
making  such  communications;  that  there  was  no  change  in  "Mr.  May's 
mind  about  the  matter,  so  far  as  he,  Richardson,  knew;  that  Richard- 
sou  simply  said  to  May  to  take  it  up  again  and  see  what  could  be 
done  with  it. 

The  principal  reason  why  May  favored  it  was  this — and  now  I  call 
your  attention  to  this  small  matter,  which  might  make  very  little 
nnpre?sion  upon  you  and  in  which  you  might  think  perhaps  there  was 
no  point^ — ^"  Why,"  says  Capt.  May,  "  I  wanted  to  sell  that  property 
so  as  to  see  my  friend  Robertson  get  his  money  out  of  it." 

Capt.  May  from  the  bejrinning  to  the  end  was  always  in  favor  of 
selling  the  property;  nobody  suggests  that  he  ever  changed  his  mind 
about  it.  When  Mr.  Robertson  was  upon  the  stand  he  testified  that 
he  would  not  allow  this  property  to  be  sold  to  anybody  who  was  not 
satisfactory  to  the  Hillside  Coal  &  Iron  Co.    If  anybody  wanted  to 
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fet  his  interest  in  that  dump,  he  had  first  to  make  his  peace  with  the 
lillside  Coal  &  Iron  Co.,  because  he  was  not  going  to  make  any 
trouble  for  his  friend  Capt.  May.  Capt.  May  told  you  that  when 
the  question  of  selling  it  came  up  and  he  saw  that  Robertson  could 
make  $3,500  out  of  it,  he  was  very  anxious  to  have  it  sold  so  that 
Robertson  could  get  his  money.  Can  you  not  see  the  picture  of  these 
two  lifelong  friends,  one  of  them  worKing  the  dump  and  paying  the 
royalties  and  the  other  receiving  the  royalties  and  distributing  them, 
meeting  each  other  on  the  streets  of  Scranton  day  after  day  for  20 
long  years,  working  about  this  business,  each  thinking  of  and  re- 
specting the  other  and  neither  of  them  wanting  to  make  trouble  for 
the  other?  Robertson  would  not  sell  to  anyboay  that  May  was  not 
satisfied  with,  and  May  was  very  anxious  that  the  property  should 
be  sold  so  that  his  friend  Robertson  would  get  the  money  ne  never 
would  get  unless  somebody  else  took  charge  of  that  dump,  because 
Robertson  himself  knew  that  there  was  not  enough  money  in  it  to 
justify  the  erection  of  a  washery. 

Now,  another  thing  about  this.  It  does  not  appear  that  Capt.  May 
or  Mr.  Brownell  or  Mr.  Richardson  ever  knew  that  Judge  Archbald 
was  financially  interested  in  the  purchase  of  this  property.  Every 
one  of  them  says  that  Judge  Archbald  never  told  him  in  what  regard 
he  was  acting,  whether  for  himself  or  as  representing  somebody  else 
who  wanted  to  buy  it.  Each  one  of  them  explicitly  makes  that  state- 
ment; and  they  all  say  that  they  would — Capt.  May  says  explicitly 
he  would — have  sold  at  the  same  price  to  anybody.  Robertson  says 
the  same  thing.  They  have  both  testified  on  this  stand  that  anybody 
can  go  there  and  have  that  dump  now  for  $4,500,  so  far  as  Capt.  May 
is  concerned,  and  for  $3,500,  so  far  as  Robertson  is  concerned. 

As  to  the  price  of  this  dump,  Capt.  May  never  had  a  word  or  com- 
munication, verbally  or  otherwise,  with  Mr.  Richardson  about  the 
price  that  was  to  be  charged  for  their  royalty  interest  in  that  piece 
of  waste  stuff  they  called  the  Katydid  coal  dump.  Mr.  May  got 
the  reports  from  his  subordinates,  and  he  determined  that  he  would 
recommend  the  sale  for  $4,500.  He  was  an  officer  of  the  Hillside  Coal 
&  Iron  Co.  He  was  not  connected  with  the  Erie  Co.  in  any  way 
directly,  although  his  company,  of  course,  was  owned  by  the  Erie 
Co.  He  did  not  know  that  the  Erie  Railroad  Co.  had  any  litigation 
in  the  Commerce  Court,  and  he  never  heard  about  the  Lighterage 
case  nor  the  Fuel  case  nor  any  of  this  other  litigation  till  this  investi- 
gation began. 

Thus,  you  have,  in  the  first  place,  a  piece  of  property  that  was 
not  worth  anything;  that  would  not  be  worked;  out  of  which  no 
royalties  could  be  got ;  and  Capt.  May,  finding  out  what  the  royalties 
would  be  worth  if  somebody  would  work  it,  offered  to  sell  the  interest 
of  his  company  as  much  as  anything  else  so  that  his  friend  Robertson 
could  get  his  money  out  of  it,  he  himself  fixing  the  price  of  those 
royalties  without  knowing  that  there  was  any  litigation  in  the  Com- 
merce Court  in  which  the  Erie  Co.  was  concerned. 

Mr.  Richardson  says  that  he  never  changed  his  attitude  about  the 
matter.  He  uses  that  expression :  "  I  did  not  change  mv  attitude. 
I  did  not  know  whether  Judge  Archbald  was  interested  for  himself 
or  others.  I  did  not  know  he  was  financially  interested.  I  knew 
nothing  of  the  Erie  Lighterage  case." 

81525— S.  Doa  1140, 62-^,  vol  2 30 
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Mr.  Bichardson,  when  he  spoke  to  Capt.  May  in  June  and  told  him 
to  take  up  the  matter  again  and  report  on  it,  aid  not  know  anything 
about  the  Lighterage  ca.se  that  was  pending  in  the  Commerce  Court. 
He  says: 

I  might  or  might  not  have  approved  May's  recommendation.  No  sale  would 
stand  without  my  approval.  I  simply  told  him  to  go  on  with  the  investigation 
and  report  to  me.  I  have  received  no  report.  I  did  not  tell  May  what  my 
recommendation  would  be.  I  did  not  see  how  he  could  give  the  option,  the 
interest  was  so  small;  and  when  he  told  me  in  June  of  overtures  that  were 
being  made  by  somebody  for  the  purchase  of  that  dump  he  did  not  call  my 
attention  to  the  fact  that  Judge  Archbald  was  the  person  who  was  interested. 

It  seems  to  me  that  we  are  pretty  near  to  the  end  of  the  proposi- 
tion that  Judge  Archbald  went  to  the  office  of  the  Erie  Railroad  Co., 
and  they  directed  this  property  to  be  sold  to  him  because  he  was  a 
judge  of  the  Commerce  Court 

I  want  now  to  consider  for  a  few  moments  this  remarkable  man 
and  witness,  Mr.  Edward  J.  Williams.  He  was  put  upon  the  stand 
by  the  managers  and  examined  by  them  and  cross-examined  by  us. 
A  few  days  ago  one  of  the  managers,  Mr.  Manager  Webb  I  uiink 
it  was — you  will  find  this  recorded  on  page  972 — said,  "  W©  dis- 
claim Williams  as  our  witness."  I  had  made  some  remark  to  the 
effect  that  Mr.  Williams  was  their  witness,  and  he  said  "We  dis- 
claim him."  Well,  he  certainly  was  not  our  witness;  we  never 
offered  him  here  as  a  person  upon  whose  testimony  we  asked  you 
to  rely  in  any  degree  whatever.  The  managers  disclaim  him,  and 
I  do  not  see  how  anything  can  be  done  with  his  testimony  except  to 
throw  it  out  of  court.  But  I  will  suppose  that  you  may  take  a 
different  view  about  it,  and  I  will  consider  him  for  a  moment. 

There  is  one  thing  that  can  be  said  about  Williams,  and  that  is 
that  he  was  an  impartial  witness  as  to  everything,  I  think,  which 
was  material  in  his  testimony.  He  testified  distinctly  and  clearly 
on  both  sides.  He  said,  on  page  136,  that  the  judge  told  him  he 
would  see  Brownell  about  it ;  and  on  the  next  page  he  says  that  the 
judge  did  not  tell  him  he  would  see  Brownell  about  it.  On  page  139 
he  said  he  got  an  option  one  or  two  weeks  after  seeing  him.  Now, 
as  illustrating  the  value  of  Mr.  Williams's  testimony — ^and  I  do  not 
wish  to  be  severe  upon  the  old  man;  I  have  my  own  ideas  about 
him — ^he  took  that  letter  of  Judge  Archbald's  to  Capt.  May  on  the 
81st  of  March,  1911 ;  he  went  back  to  May  and  got  tne  letter  which 
I  read,  in  which  May  says  he  will  recommend  the  sale  of  his  com- 

Sany's  interest,  on  the  30th  of  August  following.  April,  May,  June, 
uly,  August — five  months  had  intervened,  and  yet  when  Mr.  Wil- 
liams is  asked  how  long  it  was  from  the  time  he  went  with  the  first 
letter  until  he  got  the  option,  he  says,  "  It  was  one  or  two  weeks." 
That  is  to  be  found  on  page  139  of  the  record  in  this  case.  Then  he 
says  that  Judge  Archbald  never  said  that  he  would  hurt  Capt 
May,  or  anything  like  that.  On  page  138,  when  the  words  were 
forcibly  put  in  his  mouth  on  the  ground  that  the  managers  had  a 
right  to  cross-examine  him,  he  says  he  did  say  it.  That  is  on 
page  166. 

Tliere  is  another  matter  which  illustrates  the  value  of  his  testimony, 
and  it  is  more  striking  than  anything  that  I  have  mentioned.  I  refer 
to  the  $500  note  that  Judge  Archbald  indorsed  for  John  Henry 
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Jones  in  December,  1909.  It  was  a  three  months'  note,  I  believe, 
although  that  does  not  make  any  difference,  and  has  been  renewea 
continuously  from  that  time  down  every  three  or  four  months.  It 
has  been  renewed  over  and  over  again,  and  every  time  Jones  signed 
it  Judfi^e  Archbald  indorsed  it  and  Williams  indorsed  it,  the  last 
time  Williams  indorsed  it  being  only  a  day  or  two  before  he  came 
down  here  to  testify  before  the  Judiciary  Committee.  He  was  asked 
about  that  not  by  us  but  by  the  managers,  whose  witness  he  then  was, 
and  he  said  he  indorsed  the  first  $500  note  but  he  never  indorsed  one 
afterwards,  whereas  he  indorsed  every  one  of  them,  as  everybody 
admits  and  the  bank  records  show,  from  the  beginning  down  to  the 
end. 

Now,  I  will  ask  you  to  remember  another  thine  about  that  man. 
1  will  speak  a  little  later  of  how  Mr.  Boland  jgot  him  to  agree  with 
him  to  try  to  get  Judge  Archbald  to  do  things  that  Mr.  Boland 
thought  might  make  trouble,  but  I  want  to  speak  of  Williams  now  as 
a  witness.  In  the  first  place,  he  lived  in  William  P.  Boland's  office. 
He  told  us  that  for  a  good  many  long  years  past,  every  day  except  on 
Sunday,  when  the  office  probably  was  not  open,  he  spent  practically 
the  whole  of  his  time  in  William  P.  Boland's  office;  and  after  Mr. 
William  P.  Boland  started  the  trouble  which  has  resulted  in  this  trial 
and  in  the  course  of  proceedings,  Mr.  Wrisley  Brown — ^the  gentle- 
man who  has  been  doing  us  the  honor  to  be  present  during  these  cere- 
monies, sitting  with  the  managers  and  assisting  them  in  the  presenta- 
tion of  this  case — ^took  the  statement  in  Scranton  of  Mr.  Edward  J. 
Williams.  Mr.  William  P.  Boland  sat  at  his  side,  and  from  time  to 
time  made  suggestions  or  asked  questions.  Williams  says  he  asked 
all  the  questions;  but  the  record  shows  that  he  asked  very  few.  Then 
Mr.  Boland,  after  he  had  been  down  before  the  Interstate  Commerce 
Commission  and  an  arrangement  had  been  made  by  a  member  of  the 
Interstate  Commerce  Commission  for  a  hearing  in  this  matter  before 
the  Attorney  General,  Mr.  Boland  sends  a  telegram  to  his  wife  or 
to  some  other  member  of  his  family  a  Uttle  short  of  midnig:ht  on  a 
certain  day,  and  they  rush  over  to  Williams's  house,  put  him  in  a 
carriage,  take  him  to  the  station,  rush  him  down  to  Washington,  and 
take  him  to  the  Attorney  General's  office,  where  William  P.  Boland 
and  Mr.  Cockrell,  who  was  there  representing  the  Interstate  Com- 
merce Commission,  one  on  one  side  and  one  on  the  other,  put  words 
into  his  mouth  and  lead  him  to  talk  there.  Finally  he  is  summoned 
down  before  the  Judiciary  Committee  of  the  House.  He  appears 
there  as  the  first  witness  in  the  case  and  sits  at  the  witness  table,  and 
William  P.  Boland  has  the  audacity  to  separate  himself  from  the 
audience  at  that  hearing  and  walk  up  and  sit  down  at  that  table 
beside  this  old  man  mlliams,  so  that  their  elbows  touched,  and 
stayed  there  until  Mr.  Higgins,  a  member  of  the  Judiciary  Commit- 
tee, perceived  what  an  indecent  thing  was  being  done  and  suggested 
that  that  table  was  for  witnesses  and  for  nobody  else. 

So  it  was  that  this  old  man,  whose  understanding  of  the  English 
language  and  manner  of  expressing  himself  are  not  of  the  best,  on 
these  three  several  occasions  had  been  influenced  by  William  P. 
Boland  to  make  statements,  and  when  he  came  upon  the  stand  here, 
if  in  giving  his  recollection  he  did  not  satisfy  the  honorable  managers 
as  to  anything  he  knew  or  said,  there  was  immediately  crammed  into 
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his  mouth  something  that  had  been  said  by  him  on  one  of  these 
former  occasions.  That  is  why  as  to  so  many  of  these  matters  he 
contradicted  himself. 

Another  thing.  Mr.  Edward  J.  Williams  was  not  always  a  man 
about  whom  such  remarks  might  be  made  as  those  we  have  heard 
here,  as  one  who  is  not  a  fit  associate  for  a  man  of  Judge  Archbald's 
standing.  He  had  himself  been  a  man  of  some  substance  and  in- 
fluence up  there,  and  had  been  engaged  in  a  number  of  important 
transactions ;  so  that,  as  he  himself  said,  Mr.  William  P.  Boland  had 
dubbed  him  "  Option  "  Williams.  That  is  the  name  he  went  by  to 
William  P.  Boland.  He  was  one  of  the  persons  who  had  enabled 
William  P.  Boland  and  Christopher  G.  Boland  to  secure  that  very 
Marian  coal  dump  about  which  we  have  heard  so  much,  the  dump 
which  the  Marian  Coal  Co.  was  operating  near  Scranton,  and  Wil- 
liams testifies  on  page  202  of  this  testimony  that  the  Bolnnds  owe 
him  $1,300  and  $1,100  out  of  that  transaction.  He  says^  "  They  told 
me  they  were  going  to  pay  me  as  soon  as  they  get  their  money  out 
of  that  property.  They  can  not  make  a  dividend  until  they  get  it." 
So  that  old  man,  who,  I  need  not  say,  is  in  very  hard  lines  nowadays, 
with  a  sum  of  ^2,500  in  the  hands  of  the  Bolands  which  is  due  to 
him,  an  indebtedness  which  they  did  not  deny  in  any  degree  upon 
this  witness  stand,  finds  himseli  tied  between  his  desire  to  tell  the 
truth  about  Judge  Archbald  and  his  desire  to  say  what  the  Bolands 
had  made  him  testify  to  heretofore  and  what  they  wanted  him  to 
testify  to  again,  so  that,  some  of  these  days  he  might  get  that  $2,500. 
That  is  the  reason  that  poor  old  man  upon  this  stand  made  such  a 
sorry  exhibition  of  himself.  When  he  was  asked  why  he  went  to  that 
office  so  often  and  what  business  he  had  there,  he  said,  on  page  202 
of  this  record,  "  I  always  went  there  to  get  some  of  the  money  they 
owed  me." 

That  brings  me  to  the  paper  which  has  figured  somewhat  in  this 
hearing — ^the  so-called  silent-party  paper.  On  the  5th  of  September, 
1911,  m  the  office  of  William  P.  Boland — ^present,  William  P.  Bo- 
land, his  employee,  Mr.  Pryor,  and  his  stenographer  and  niece.  Miss 
Mary  Boland — ^this  paper  was  concocted.  It  was  suggested  that  the 
word  "  concocted  "  was  not  a  proper  word  to  use  in  addressing  the 
witness  on  the  stand,  but  it  is  an  eminently  appropriate  word  to  use 
now,  and  I  use  it.  William  P.  Boland,  who,  as  he  tells  ynu,  at 
that  time  had  made  up  his  mind  that  he  would  get  Judge  Archbald 
into  trouble,  had  that  old  man  Williams  sigji  tnat  paper.  Now,  I 
want  to  call  your  attention  to  the  fact  that  it  was  about  that  time 
that  Mr.  Boland  testified  that  he  would  get  letters  written  and  set 
photographs  made  and  have  things  done  with  a  view  of  getting  Judge 
Archlmla  into  trouble.  The  only  thing  that  has  ever  been  said  in  this 
record  as  any  excuse  for  that  proceedmg  on  his  part  was  that  Judge 
Archbald  had  done  something  wrong  in  connection  with  the  case  of 
Peale  v.  The  Marian  Coal  Co.  All  that  the  judge  had  ever  done 
in  that  case  was  to  decide  against  the  Marian  Coal  Co.  a  demurrer 
which  they  filed  to  the  original  bill,  which  raised  the  simple  ques- 
tion whether  the  suit  should  be  brought  there  or  in  another  jurisdic- 
tion, in  the  third  judicial  circuit  of  me  United  States,  and  had  made 
the  usual  order  fixing  the  time  for  taking  testimony,  as  to  which 
there  never  was  any  complaint.  Mr.  Boland  gets  Mr.  Williams  to 
sit  down  and  sign  this  paper,  in  which  it  is  stated  that  nobody  but 
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Williams  and  Boland  himself  and  Robertson  and  Capt.  May  know 
anything  about  the  judge's  interest  in  this  matter,  and  assign  a 
two-thirds  interest  in  the  contract  to  Mr.  William  P.  Boland  and  to 
Judge  Archbald. 

Now^  Mr.  Williams,  the  only  person  whose  testimony  I  refer  to 
about  it,  said  this:  On  two  occasions  he  said  that  Judge  Archbald 
had  nothing  to  do  with  that  paper — pages  48  and  160.  He  said  that 
the  judge  had  nothing  whatever  to  do  with  it,  on  pages  160, 161,  162, 
163, 196,  197,  198,  211,  and  212.  On  two  occasions  he  swore  he  never 
told  Judge  Archbald  about  it,  and  he  said  that  the  judge  never  sug- 
gested concealing  his  name,  and  he  never  had  any  authority  from  the 
judge  to  sell  to  Boland, 

And  Judge  Archbald,  I  need  not  remind  you,  has  testified  that  the 
first  he  ever  heard  of  that  paper  was  when  it  came  out  in  the  pro- 
ceedings before  the  Judiciary  Committee;  and  yet  in  spite  of  that 
testimony,  which  is  all  the  testimony  there  is  in  this  case  upon  the 
subject  of  Judge  Archbald's  knowledge  of  that  paper,  one  of  the 
learned  managers  in  his  argument  here  said  Judge  Archbald  accepted 
it.  I  know  not  what  could  have  been  in  the  mind  of  the  manager 
who  made  that  statement,  but  he  certainly  owes  it  to  the  Senate 
I)efore  this  case  closes  to  show  by  the  record  where  there  is  any 
testimony  to  justify  that  statement  or  else  to  withdraw  it. 

Mr.  Manager  Sterling.  Taking  advantage  of  the  opportunity,  I 
will  state  to  counsel  that  I  never  made  any  such  statement.  I  said 
that  he  accepted  the  interest  in  this  coal  dump  which  this  paper 
offered  to  convey.     I  did  not  say  he  accepted  the  paper. 

Mr.  Worthington.  I  am  very  much  ooliged  to  the  manager. 

Mr.  Manager  Sterling.  You  are  entirely  welcome. 

Mr.  Wortitington.  I  am  very  glad  the  explanation  has  been  made, 
but  I  am  quite  sure  that  while  the  manager  undoubtedly  meant  to 
say  what  he  says  he  did,  he  is  not  so  reported  in  the  record.  More- 
over, the  statement,  as  I  am  reminded  by  associate  counsel,  is  just 
as  erroneous  as  now  corrected  as  it  was  before  in  the  way  in  which 
I  understood  it. 

Where  is  there  any  evidence  that  Judge  Archbald  accepted  any- 
thing under  this  paper?  This  man  Williams  pulled  out  of  his  pocket 
here  a  couple  of  papers  when  testifying  on  his  direct  examination  and 
said,  "I  have  papers  here.*'  The  learned  managers  did  not  ask 
him,  strangely  enough — and  it  was  the  first  time  their  curiosity  had 
not  been  aroused  upon  the  production  of  a  paper  by  a  witness — ^to 
explain  what  those  papers  were.  Now,  it  happened  that  I  had  asked 
Mr.  Williams  about  this  paper  in  Scranton,  when  I  was  there  pre- 
paring for  the  trial  of  this  case,  and  that  Mr.  Williams  had  told  me 
he  had  these  papers,  and  that  I  had  suggested  to  him  to  bring  them 
along  when  he  came  down  here.  So  he  produced  them.  There 
were  two  carbon  copies  of  this  silent-party  paper  made  and  that  old 
man  has  carried  them  in  his  pocket  from  that  day  to  this. 

Mr.  William  P.  Boland  no  doubt  had  an  idea  that  Williams  would 
get  Judge  Archbald  to  sign  one  of  them  and  he  would  have  Judge 
Archbald's  name  to  the  paper.  But  the  old  man  kept  these  copies  m 
his  pocket,  and  when  testifying  before  the  Judiciary  Committee 
testified  that  he  had  never  received  a  copy  of  it,  never  knew  of.  the 
paper,  and  yet  he  testified  here  later,  as  he  told  us  in  Scranton, 
that  when  he  made  that  statement  he  had  the  two  copies  in  his  pocket. 
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I  will  proceed  with  the  comforting  assurance,  to  myself  at  least, 
until  otherwise  advised,  that  no  member  of  this  tribunal  will  consider 
that  paper  for  any  purpose  whatever  as  against  Judge  Archbald. 

Now,  there  is  another  thing  which  is  sought  to  be  charged  against 
Judge  Archbald,  as  showing  that  he  acted  m  a  manner  indicative  of 
guilt  in  this  case,  and  that  is  the  recall  of  the  so-called  Bradley  con- 
tract. You  will  all  remember  that  when  that  sale  to  Mr.  Bradley 
was  hurried  through  in  April  last,  Capt.  May,  having  had  the  con- 
tract drawn  by  his  counsel,  the  same  Judge  Knapp  to  whom  I  re- 
ferred some  time  ago,  sent  that  form  of  contract  to  Bradley  with  a 
letter  in  which  he  said  that  he  submitted  it  and  wanted  to  know 
whether  it  would  meet  the  approval  of  Bradley,  taking  occasion  to 
send  also  a  copy  of  the  letter  to  Mr.  Williams. 

On  the  next  day  May^  met  Bradley  at  the  station  there — the  Laurel 
Line  station,  I  think  it  is  said — and  told  him  he  wanted  that  contract 
back;  that  they  had^  cbncluded  there  were  complications  about  it 
which  would  not  justify  the  company  in  going  on  with  the  sale;  and 
Bradley  did  give  it  back  to  them,  and  that  was  the  end  of  it. 

Now,  it  is  claimed  here — ^I  have  not  heard  anything  about  it  in  the 
argument  so  far,  and  I  do  not  know  whether  my  distinguished  friend, 
Mr.  Manager  Clayton,  is  going  to  refer  to  it  or  not,  but  there  has 
been  a  good  deal  about  this  said  in  the  taking  of  the  testimony  and 
in  the  arguments  concerning  the  admission  of  the  testimony,  and 
therefore  I  conceive  that  I  must  address  myself  to  it  for  a  few 
moments.  Judge  Archbald  came  to  the  city  of  Washington,  as  the 
records  of  the  hotels  show,  on  the  8th  day  of  April  of  that  year.  He 
was  here  for  two  or  three  days  at  the  Hamilton  House  by  himself, 
when  Mrs.  Archbald  came  here  and  joined  him,  and  then  they  went 
to  the  Grafton  Hotel,  on  Connecticut  Avenue,  and  were  there  until 
the  20th  day  of  April,  as  the  evidence  shows. 

It  was  during  this  time  that  this  transaction  occurred.  Capt.  May 
testifies  that  after  having  received  that  contract  from  his  counsel,  and 
while  he  had  it  on  his  desk,  a  certain  Mr.  Holden,  whose  wife  was 
one  of  the  Everhart  heirs  and  claimed  an  interest  in  this  Katydid 
dump,  came  into  the  office  and  talked  with  him  about  another  ma4:ter, 
another  part  of  the  culm  transactions  which  the  Everhart  heirs  had 
with  the  Hillside  Coal  &  Iron  Co.,  and  that  he  mentioned  to  Mr. 
Holden  that  he  had  that  contract  and  was  about  to  sell  his  com- 
pany's interest  in  the  Katydid  dump.  Thereupon  Mr.  Holden  at 
once  objected  to  it  and  said  that  he  did  not  want  any  sale  made  unless 
their  interests,  too,  were  conveyed.  Mr.  Holden  then  went  out  and 
got  some  other  parties  who  were  interested  as  Everhart  heirs  to 
write  letters  to  Capt.  May  objecting  to  the  sale,  and  himself  went 
to  New  York,  which  is  only  four  hours  from  Scranton,  and  before 
taking  his  train  to  Boston  wrote  a  similar  notice  himself,  and  that 
that  stopped  the  sale. 

Capt.  May  took  these  letters  to  his  counsel,  and  his  counsel,  as  he 
says,  and  as  Judge  Knapp  says,  advised  him  not  to  let  the  transaction 
go  on. 

Senators  may  wonder  what  this  has  to  do  with  this  case.  Why, 
it  is  this :  The  managers  say  that  at  that  time  there  were  rumors 
around  Scranton  that  this  investigation  was  coming  on  and  Capt. 
May  withdrew  that  contract  because  he  was  afraid  of  the  storm  that 
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was  approaching  and  of  which  this  is  the  ultimate  result.  Capt. 
May  denies  it.  Jud^e  Knapp,  who  gave  him  the  advice  as  to  the 
contract,  denies  it.  Mr.  Hoiden  denies  that  anything  of  that  kind 
had  been  heard.  The  other  gentlemen  wrote  letters  at  the  same  time; 
all  deny  it ;  and  the  evidence  is  that  nothing  was  known  in  Scranton 
about  that  transaction  until  the  21st  of  April,  when  the  Philadelphia 
North  American  arrived  there  with  a  statement  of  the  charges,  and 
the  next  day  the  matter  was  published  in  the  Scranton  papers. 

Now,  the  argument  was  made,  why  should  Capt.  May,  of  the  Hill- 
side Coal  &  Iron  Co.,  stop  this  supposedly  advantageous  sale  for  them 
because  of  the  complaints  that  were  made  in  these  letters,  when  he 
was  selling  onlv  his  company^s  interest  in  the  dump!  Why,  Capt. 
May  exi)lains  that,  and  his  counsel.  Judge  Knapp,  explains  it,  in  a 
most  satisfactory  way.  It  appears  that  the  Hillside  Coal  &  Iron  Co. 
was  operating  a  very  larse  extent  of  coal  property  there  in  which 
the  Everharts  had  a  one-half  interest,  property  compared  to  which 
this  culm  dump  was  a  mere  flea  bite^  which  they  were  working  for 
the  Everharts,  and  they  were  working  it  under  a  supposed  letter 
written  25  or  30  years  before  by  a  Mr.  Darling,  who  was  supposed 
to  have  represented  the  Everhart  heirs.  Mr.  Darling  was  dead  and 
the  letter  was  lost,  and  the  Hillside  Coal  &  Iron  Co.  nad  not  a  scrap 
of  writing  or  any  authority  whatever  to  justify  them  except  what 
had  been  going  on  in  the  past.  Judge  Knapp  said  to  his  client,  '*'  If 
you  get  into  any  trouble  with  these  Everhart  heirs,  they  mav  stop 
all  your  proceedings;  they  may  say  you  will  have  to  pay  a  hieher 
royalty  hereafter;  we  want  you  to  account  for  what  you  have  done 
in  the  past" 

But  whatever  may  have  been  the  reason  that  actuated  Capt  May 
in  doing  that  or  have  influenced  Judge  Knapp  in  advising  Capt.  May 
to  do  it,  there  is  no  evidence  in  this  case  tnat  Judge  Archbald  had 
anything  to  do  with  it,  and  he  was  in  fact  in  the  city  of  Washington 
when  it  occurred. 

And,  further  than  that,  I  call  the  attention  of  the  managers  to  the 
fact  that  the  evidence  discloses  that  Judge  Archbald  never  knew 
about  the  Bradley  sale  until  it  came  out  before  the  Judiciary  Com- 
mittee in  May.  Mr.  Williams  says  he  did  not  tell  him  about  it.  Mr. 
Bradley  says  he  did  not  tell  him  about  it  Capt  May  says  he  did  not 
tell  him  about  it;  and  Mr.  Robertson  says  that  he  did  not  tell  him 
anything  about  it.  And  Judge  Archbald  says  he  knew  nothing  about 
it.  The  Bradley  sale  was  one  that  was  concocted  in  the  office  of 
W.  P.  Boland,  who  did  know  this  investigation  was  going  on,  for 
the  purpose  of  rushing  through  a  sale  of  some  kind,  so  that  when  the 
matter  should  come  out  it  would  appear  that  Judge  Archbald  had 
realized  some  benefit  from  the  transaction. 

Mr.  Williams  when  asked  if  he  ever  told  the  judge  about  it  said 
no ;  he  said,  "  No ;  I  did  not  tell  the  judge  about  it,  but  I  did  not 
intend  to  cheat  him;  I  intended  to  give  him  his  one-half." 

Now,  coming  to  this  charge  in  the  last  article  of  impeachment, 
and  charged  here  by  the  managers  over  and  over  again,  that  Judge 
Archbald  entered  into  these  arrangements  with  the  railroad  com- 

?>anies  and  concealed  from  everybody  except  the  railroad  officials  the 
act  that  he  was  interested,  I  propose  to  address  myself  for  a  few 
moments  to  the  evidence  on  that  proposition. 
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Mr.  May  says  that  he  did  not  know  what  the  judge's  interest  was, 
Mr.  Brownell  says  he  did  not  know  what  the  judge's  interest  was 
so  far  as  the  Katydid  matter  is  concerned,  and  Mr.  llichardson  said 
he  did  not  know. 

So  as  to  these  railroad  officials  who  were  concerned  in  this  trans- 
action they  knew  only  that  Judge  Archbald  for  some  reason  was 
interested  in  it;  whether  for  himself  or  others  they  did  not  know. 
I  do  not  mean  in  the  slightest  degree  to  detract  from  the  effect  of 
the  evidence  as  to  their  knowledge  that  in  some  way  he  was  in- 
terested. I  rest  my  argument  on  this  proposition  upon  the  fact  that 
there  was  no  concealment  from  anybody  else. 

Mr.  Robertson  was  informed  about  it.  Mr.  Bobertson  came  to  the 
judge's  office  in  the  spring  of  1911,  long  before  he  gave  his  option, 
and  talked  it  over  with  the  judge,  and  when  the  contract  was  to  be 
drawn  by  which  Mr.  Robertson  was  to  give  his  option  the  judge 
drew  it  in  his  own  handwriting  and  himself  witnessed  Mr.  Robert- 
son's signature. 

Mr.  Pryor  knew  about  it.  He  witnessed  Williams's  signature  to 
the  silent-party  paper  and  heard  the  talk  about  it  in  Mr.  Boland's 
office.  Miss  Boland  knew  about  it  for  the  same  reason.  Mr.  Welles 
knew  about  it  because  he  examined  the  title  for  Mr.  Conn ;  and  his 

Eartners,  Mr.  Torrey  and  Judge  Knapp,  of  Scranton,  knew  about  it 
ecause  they  talked  about  it  with  the  judge  when  the  title  was  dis- 
cussed. Mr.  Holden  and  Mr.  Heckle  knew  about  it.  Mr.  Heckle  says 
the  judge  came  to  him  and  tried  to  get  the  address  of  the  Everhart 
heirs. 

And,  more  than  all,  in  the  two  letters  which  he  wrote  to  Mr. 
Conn  proposing  that  Mr.  Conn  should  buy  this  dump,  he  distinctly 
says  that  he  is  negotiating  with  Mr.  Conn  for  a  dump  which  he  and 
Mr.  Williams  are  purchasing;  distinctljr  stating  in  both  letters  that 
that  is  the  situation  of  the  case,  that  he  is  interested  in  the  purchase. 
Mr.  Conn  at  once  employed  Mr.  Rittenhouse  and  told  him  that 
Judge  Archbald  was  mterested,  and  afterwards  Mr.  Rittenhouse 
went  to  talk  to  the  judge  about  it;  and  finally,  in  the  contract  which 
Judge  Archbald  drew,  by  which  the  sale  to  Mr.  Conn  was  to  be 
carried  into  effect,  he  stated  that  it  was  between  Robert  W.  Archbald 
and  E.  J.  Williams  of  the  one  part  and  this  Laurel  Line  on  the  other 
part. 

I  am  surprised  that  the  managers  should  contend  with  reference 
to  Packer  No.  3  that  there  was  any  suggestion  of  concealment  be- 
cause everything  regarding  that  dump  is  in  writing,  everything 
coming  from  Judge  Archbald  is  signed  by  him,  and  in  every  letter 
that  was  written  in  regard  to  it  it  appears  as  though  the  transaction 
was  for  him  alone,  except  that  when  the  formal  oflter  of  the  proposi- 
tion was  made  to  the  Girard  estate  to  lease  that  Packer  dump  it 
was  signed  by  Jud^e  Archbald  and  the  three  other  persons  with 
whom  he  was  associated  at  that  time  in  the  matter — ^Mr.  Bell  and 
Mr.  Petersen  and  Mr.  Thomas  Howell  Jones. 

Mr.  Warriner  testifies  that  there  was  never  any  suggestion  of 
concealment  in  regard  to  it.  He  said  that  when  Judge  Archbald 
came  there  to  talk  to  him  about  it,  there  were  many  callers  there  who 
heard  the  conversation.  Mr.  Kirkpatrick,  the  agent  of  the  Girard 
Trust,  says  that  when  the  judge  talked  with  him  about  it  there  was 
no  suggestion  of  concealment.    His  nephew,  Col.  Archbald,  says  the 
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same  thing.  Mr.  Hellbutt,  and  Mr.  Farrell,  and  Mr.  Petersen,  and 
Mr.  Bell,  and  Thomas  Howell  Jones  all  say  the  same  thing.  There 
were  15  or  20  witnesses  altogether  who  testified  to  this.  There 
is  nothing  in  the  world  to  justify  the  suggestion  that  it  was  a  secret 
matter,  but  everything  showing  that  it  was  absolutely  open  and 
above  board. 

Again,  it  is  urged  that  it  was  an  unusual  thing  to  sell  these  dumps^ 
so  unusual  that  the  fact  that  the  Hillside  Coal  &  Iron  Co.  agreed  to 
sell  its  royalty  interest  in  the  Katydid  to  Judge  Archbald,  and  that 
the  Ijehigh  Valley  Coal  Co.  was  willing  that  the  Girard  Trust  Co. 
should  let  Judge  Archbald  have  Packer  No.  3  dump,  though  paying 
royalties  to  both.  This  the  managers  claim  is  evidence  of  some  im- 
proper influence  used  in  bringing  about  the  result.  I  therefore  pro* 
pose  to  refer  to  that  for  just  a  moment. 

There  is  evidence  here  of  at  least  15  different  transactions  of  the 
same  kind.  Most  of  them  are  in  regard  to  so-called  fills  of  the 
Pennsylvania  Coal  Co.,  which  was  another  of  the  subsidiary  com- 
panies of  the  Erie  Bailroad  Co.,  of  which  Capt.  Maj^  was  the  general 
manager.  But  I  am  not  going  to  take  up  the  time  with  them,  because 
it  appears,  in  the  first  place,  that  this  same  Hillside  Coal  &  Iron 
Co.  only  a  short  time  before  had  sold  its  interest  in  the  Florence 
dump,  which  was  owned  by  the  Hillside  Coal  &  Iron  Co.  and 
which  was  in  this  vicinity — a  transaction  in  which  Judge  Archbald 
had  not  the  slightest  concern — and  sold  its  interest  in  that  dump  for 
the  very  reason  it  was  disposing  of  its  interest  in  the  Katydid  dump, 
and  that  is  that  there  were  these  same  complications  about  the  title. 

And  then,  as  I  have  already  said,  there  is  the  fact  that  this  very 
Katydid  dump  had  been  leased,  the  Katydid  coal  mine,  not  the  dump 
only,  but  the  coal  mine  itself  had  been  leased  by  this  Hillside  Coal 
&  Iron  Co.  to  Mr.  Bobertson,  and  he  had  been  operating  the  mine 
and  running  the  breaker  through  which  the  coal  from  the  mine  was 
put,  and  running  a  washery  which  from  1905  to  1908  took  the  better 
part  of  the  Katydid  culm  dump  away.  So  as  to  this  very  dump  the 
Hillside  Coal  &  Iron  Co.  had  disposed  of  its  interest,  retaining  only 
a  small  royalty,  long  before  Judge  Archbald  had  anything  to  do  with 
the  matter. 

Now,  that  is  all  I  propose  to  say  directly  about  this  article  No. 
1  and  article  No.  3,  which  refer  to  the  two — and  the  only  two — 
culm-dump  propositions  with  which  Judge  Archbald  was  connected 
for  the  purpose  of  having  any  possible  interest  in  them  himself,  and 
which  belonged  to  any  company  which  could  possibly  have  any  busi- 
ness before  the  Commerce  Court. 

I  propose  now  to  say  a  few  words  about  article  13.  It  seems  to 
have  been  the  purpose  of  the  framers  of  article  13  to  try  and  com- 
bine some  of  the  different  transactions  which  are  referred  to  in  the 
other  articles.  They  say  that  while  Judge  Archbald  was  on  the  bench 
as  district  judge  and  while  on  the  Commerce  Court  bench  he  devised 
a  scheme  of  getting  litigants  in  his  court  to  discount  notes  for  him 
and  to  go  into  the  buying  of  culm  banks  and  get  the  companies  which 
might  have  business  before  him  in  the  Commerce  Court  to  sell  him 
culm  dumps  at  a  low  valuation.  In  the  first  place,  I  remark  about 
the  illogical  character  of  that  article,  because  there  is  no  pretense 
that  while  Judge  Archbald  was  district  judge  he  ever  had  anything 
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to  do  with  culm  dumps,  and  there  is  no  pretense  that  after  he  be- 
came a  jud^  of  the  Commerce  Court  he  ever  signed  or  indorsed  a 
note  for  anybody  to  discount.  There  are  two  notes  in  question  while 
the  respondent  was  district  judge  and  these  two  cuhn  dumps — ^Katy- 
did ana  Packer  No.  3 — ^while  he  was  ciixjuit  judce. 

So  there  is  absolutely  no  connection  between  uie  two  sets  of  trans- 
actions. 

It  appears  that  in  none  of  the  transactions  which  are  involved  in 
all  these  counts  did  Judge  Archbald  take  the  initiative,  save  alone 
in  No.  4,  the  one  which  refers  to  the  Bruce  correspondence.  And  I 
noticed  in  reading  last  night  the  brief  which  has  been  filed  here  by 
Mr.  Manager  Davis  that  he  has  the  fairness  to  call  attention  to  the 
fact  that  as  to  certain  of  these  transactions  the  judge  was  induced  to 
go  into  them  by  somebody  else  asking  him  to  do  it  As  to  the  article 
No.  1,  it  appears  that  William  P.  B^and  got  Williams  to  suggest  to 
him  going  into  it.  As  to  article  No.  2,  Mr.  Watson  came  to  him. 
As  to  article  No.  3^  Mr.  Jones  came  to  him.  As  to  article  No.  5,  Mr. 
Wamke  came  to  him.  As  to  article  No.  6,  Mr.  Dainty  came  to  him. 
As  to  article  No.  7,  Mr.  Bissinger  approached  him ;  and  as  to  articles 
Nos.  8  and  9,  John  Henir  Jones  approached  him.  And  so,  as  to  the 
trip  abroad  with  Mr.  Cannon,  wnich  resulted  from  Mr.  Cannon's 
letter  to  Mrs.  Archbald,  the  purse  transaction,  as  it  has  been  called, 
was  brought  to  him  by  Judge  Searle  on  shipooard.  Lastly^  in  the 
matter  of  the  appointment  of  Mr.  Woodward,  the  initiative  was 
taken  by  the  law  which  required  him  to  make  the  appointment. 

As  to  one  of  these  cases,  I  will  add  a  word  in  addition  to  what  has 
been  said,  and  so  well  said,  by  my  associate,  Mr.  Simpson,  and  that  is 
as  to  article  No.  2,  about  the  initiative  that  was  taken  in  that  case. 
It  has  been  said  here  over  and  over  again  that  Judge  Archbald  tried 
to  induce  the  settlement  of  the  litigation  between  the  Marian  Coal  Co. 
and  the  Lackawanna  Railroad  C^.  for  personal  profit.  It  appears 
that  he  went  into  that  matter,  in  the  first  place,  at  the  suggestion  of 
Mr.  Watson,  and  he  has  told  how  Mr.  C.  (x.  Boland  came  to  see  him. 
I  suggest  that  in  reference  to  the  charges  that  have  been  made  against 
Judge  Archbald  and  the  innuendos  that  have  been  thrown  out  about 
his  allowing  these  different  persons  upon  whom  the  managers  re- 
flect, Mr.  Dainty  and  Mr.  Williams  or  Mr.  Wamke— and  Mr.  Wamke 
seems  to  be  considered  a  person  who  is  not  a  proper  one  to  be  asso- 
ciated with,  whv  I  know  not-^and  these  other  gentlemen  who  came 
into  Judge  Archbald's  office — ^it  appears  here  that  Judge  Archbald's 
office  always  had  the  open  door;  the  door  was  always  open.  Any- 
body who  wanted  to  come  into  the  office  and  talk  to  cfudge  Archbald 
could  come  in ;  he  excluded  nobody. 

It  was  never  shut  except  once,  so  far  as  the  evidence  in  this  case 
discloses,  and  that  was  when  Christopher  G.  Boland  came  into  his 
office  and  closed  the  door  and  said:  ^^  Judge  Archbald,  my  brother 
William  is  going  crazy.  He  is  so  worked  up  over  these  troubles  of 
his  about  the  Marian  Coal  Co.  that  if  a  settlement  is  not  reache^l 
and  these  troubles  go  on  I  think  mv  brother  is  going  to  lose  his 
mind."  And  with  tears  standing  in  nis  eyes,  with  that  door  closed 
so  that  nobody  would  hear  about  his  brotner's  mental  condition,  he 
said,  ^^  Judge,  go  to  those  officers  of  the  Lackawanna  Railroad  Co. 
and  try  to  get  mem  to  bring  about  a  settlement  of  the  dispute  to  save 
my  brother." 
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Two  or  three  times  he  did  that,  Judge  Archbald  said,  and  Mr. 
Boland  did  not  deny  it  After  the  negotiations  had  ceased,  after 
that  imploration  had  been  made  to  Judge  Archbald  and  the  papers 
returned,  and  after  he  said  that  nothing  could  be  done,  Mr.  Chris- 
topher G.  Boland  goes  to  Col.  Phillips,  the  officer  of  the  company, 
and  makes  a  similar  statement  himself  and  tells  him  that  his  brother 
will  lose  his  mind  if  this  matter  is  not  settled ;  and  he  says  that  his 
brother  can  not  sleep,  that  he  is  suffering  from  insonmia,  and  says, 
"  I  wish  you  would  settle  this  case." 

And  tnere  I  want  to  call  attention  to  one  thing  that  is  most  re- 
markable in  this  question,  in  view  of  the  contention  that  the  managers 
make  about  the  $100,000  proposition.  They  say  that  Mr.  Watson  was 
to  settle  that  business  for  $100,000  and  to  get  $5,000  for  himself,  and 
if  he  was  demanding  $161,000,  that  was  without  their  authority  or 
knowledge.  But  when  Mr.  Christopher  Boland  went  to  see  Col. 
Phillips  after  those  negotiations  were  all  over,  including  all  that 
Judge  Archbald  had  done,  he  said  to  him,  when  he  was  trymg  to  get 
him  to  save  the  mind  of  his  brother  William,  "We  will  settle  if  you 
will  give  us  $75,000  and  assume  the  claims  of  Peale  against  the  com- 
pany," which  claims  had  then  ripened  into  a  judgment.  The  claims 
of  Peale  amounted  to  $34,000— and  the  $34,000  added  to  $75,000 
would  make  $109,000. 

Let  me  also  remind  the  Senators  that  it  has  not  yet  been  made 
criminal,  or  even  a  wrong  matter,  for  a  judge  to  engage  in  business 
transactions,  and  that  so  far  as  the  neighborhood  of  Scranton  is  con- 
cerned, if  a  man  is  to  go  into  any  business  whatever  it  is  almost  im- 
possible for  him  to  keep  from  going  into  a  business  that  relates  to 
coal  properties,  because  that  whole  country  is  built  up  from  the  coal 
mines  and  the  operations  that  jgrow  out  of  them. 

It  is  not  an  unusual  thing  for  judges  of  the  Federal  court,  or  judges 
of  any  other  courts,  to  be  engaged  in  business,  to  be  stockholders,  and 
to  be  dealing  in  real  estate. 

1  want  also  to  call  attention  to  a  remark  made  here  by  one  of  the 
managers  in  the  arguments  as  indicating  the  character  of  Judge 
Archbald,  and  the  reeling  that  people  in  that  part  of  the  country 
about  Scranton  and  all  that  part  of  Pennsylvania  have  toward  him. 
The  managers  said  that  they  had  to  wring  their  testimony  from 
unwilling  witnesses.  Well,  I  think  it  is  true  that  out  of  a  hundred- 
odd  witnesses  who  were  examined  here,  nearly  all  of  whom  were 
from  that  region  of  the  country,  and  nearly  all  of  whom  knew  Judge 
Archbald  or  knew  about  him.  With  the  exception  of  the  two  Bolands, 
they  were  all  his  friends. 

I  ask  you  to  .add  that  to  the  character  of  the  evidence  we  have 
here,  and  which  we  had  to  stop  producing  because  there  was  so  much 
of  it  and  it  was  taking  up  the  time  of  the  Senate  with  what  was  not 
denied,  as  showing  that  if  they  want  to  go  anywhere  to  get  witnesses 
who  are  not  friends  of  Judge  Archbald  they  must  go  to  some  place 
where  he  is  not  known. 

I  wish  to  add  a  word  to  what  was  said  bv  my  associate  yesterday 
in  regard  to  article  No.  4,  which  relates  to  the  Bruce  correspondence. 
I,  like  him,  do  not  undertake  to  say  that  what  Judge  Archbald  did 
in  tjiat  case  in  writing  to  Bruce  and  in  not  sending  copies  of  the  cor- 
respondence to  counsel  on  the  other  side  was  not  a  mistake  on  his 
part,  but  I  do  maintain  that  it  is  nothing  for  which  he  should  be 
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adjudged  a  criminal,  or  for  which  he  should  be  impeached  in  this 
proceeding. 

I  think  every  member  of  this  body  will  take  notice  of  the  fact  that 
here  in  Washington,  in  the  committee  inquiries,  and  in  inquiries 
in  the  Senate  and  before  the  various  commissions,  of  which  we 
have  so  many,  the  proceedings  are  not  conducted  strictly  in  the  man- 
ner in  which  lawyers  usually  proceed  in  the  ordinary  courts  of 
justice,  and  that  the  members  of  those  bodies  consider  that  they 
have  the  privilege  of  getting  at  information  in  any  way  that  they 
please  when  their  object  is  only  to  get  at  what  are  the  facts  and  to 
do  what  is  right. 

In  this  very  case  it  appears  that  so  notable  a  body,  a  body  made 
up  of  such  able  and  pUlic-minded  and  fair-minded  men,  as  the 
Interstate  Commerce  Commission,  have  done,  without  it  occurring 
to  anybody  that  they  might  be  criticized,  a  thing  which  is  infinitely 
more  objectionable  than  anything  that  was  suggested  against  Judge 
Archbald  in  relation  to  the  Bruce  matter.  The  Marian  Coal  Co. 
had  filed  in  the  Interstate  Commerce  Commission  this  petition,  which 
was  referred  to  in  what  was  known  as  the  Rate  case,  in  which  it 
charged  not  only  that  the  railroad  company  had  charged  excessive 
rates  but  that  they  were  trying  to  ruin  the  Marian  Coal  Co.  They 
had  deprived  them  of  their  water,  they  had  set  fire  to  their  dump^ 
burning  their  own  coal  so  as  to  burn  the  coal  of  the  Marian  Coal  Co. 
That  is  the  charge  made.  The  record  is  here.  The  petition  was  put 
in  evidence  and  when  William  P.  Boland  came  down  to  Washington 
in  January  of  1912,  as  he  tells  you  himself,  he  went  to  that  com- 
mission, not  for  the  purpose  of  making  any  charge  against  Judge 
Archbald,  but  for  the  purpose  of  showing  to  that  commission  that 
the  railroad  company,  the  opposite  party  in  that  litigation,  was  try- 
ing to  ruin  him ;  that  they  had  gone  to  Judge  Archbald  and  Judge 
'\vitmer  and  Mr.  Loomis,  and  heavens  knows  to  whom,  to  hurry 
along  the  Peale  case,  which  was  a  suit  against  the  Marian  Coal  Co., 
and  get  a  judgment  against  it,  and  take  its  property  and  ruin  it 
so  it  could  not  go  on  with  the  litigation  before  the  Interstate  Com- 
merce Commission. 

When  Mr.  William  P.  Boland  came  down  to  make  that  statement 
to  Mr.  Meyer,  a  member  of  the  Interstate  Commerce  Commission,  did 
he  send  for  the  attorneys  of  the  Lackawanna  Coal  Co.?  When  he 
received  a  letter  from  Mr.  Reynolds  about  the  matter,  or  the  letter 
from  Boland,  which  is  in  evidence,  written  to  Mr.  Cockrell,  saying 
that  he  was  getting  more  evidence  along  the  same  line,  which  he 
would  send  to  the  commission  pretty  soon,  did  they  send  notice  of 
that  correspondence  to  the  Lackawanna  Railroad .  Co. ?  No;  Mr. 
Meyer  said  they  got  Mr.  Reynolds,  the  attorney  of  the  Bolands,  and 
Mr.  William  P.  Boland  himself  to  come  to  Washington  on  the  day 
that  the  Rate  case  was  to  be  heard  before  the  Interstate  Commerce 
that  the  rate  case  was  to  be  heard  before  the  Interstate  Commerce 
Commission,  and  they  said  to  them  outside  of  the  courtroom,  "  Do  not 
bring  up  this  matter  of  Judge  Archbald  and  Judge  Witmer  aii<l 
these  other  complaints  in  the  hearing  to-day.  Keep  quiet  about 
that";  and  it  was  kept  quiet;  but  as  soon  as  the  hearing  was  over* 
then,  pursuant  to  an  arrangement  previously  made  by  Commissioner 
Meyer,  Boland  and  Williams  were  taken  up  to  the  Attorney  Gen- 
eral's office. 
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1  do  not  say  that  for  the  purpose  of  criticizing  those  gentlemen. 
They  were  doing  what  they  thought  was  perfectly  right  and  proper. 
They  are  all  honorable  men,  with  whom  I  have  the  pleasure  of  being 
acquainted,  and  doubtless  you  know  them ;  but  it  was  a  thing  done 
in  that  way  in  a  case  that  was  pending  in  that  court,  where  the  people 
on  one  siae  were  heard  about  the  most  vital  elements  in  that  case 
without  the  other  party  knowing  anything  about  it. 

I  have  here  a  case  which  was  decided  in  the  Supreme  Court  of 
the  United  States  a  few  days  ago  which  illustrates  what  I  am  saying. 
It  is  a  case  of  the  United  States  against  the  Baltimore  &  Ohio  South- 
western Railway  Co.  It  is  in  volume  226  of  the  Supreme  Court 
Reports,  and  I  read  from  page  20  of  this  pamphlet — it  i?  a  case  which 
had  come  up  to  that  court  from  the  Interstate  Commerce  Commission : 

It  is  unnecessary  to  consider  objections  to  the  conclusion  of  the  commis- 
sion that  it  was  safe  and  reasonably  practicable,  etc.,  to  establish  the  switch. 
We  remarlE  that  it  is  stated  in  the  commission's  report  that  they  base  their 
conclusion  more  largely  upon  their  own  investigation  than  upon  the  testimony 
of  the  witnesses.  It  would  be  a  very  strong  proposition  to  say  that  the  parties 
were  bound  in  the  higher  courts  by  a  finding  based  on  specific  investigations 
made  In  the  case  without  notice  to  them. 

So  there  the  Interstate  Commerce  Commission,  in  pursuance  of 
the  public  and  important  duties  devolved  upon  it,  which  it  has 
exercised  so  honestly  and  so  greatly  to  the  public  benefit,  conceived 
that  it  had  the  right  to  make  an  investigation  and  reach  a  conclusion 
upon  information  obtained  by  an  investigation  which  the  parties 
knew  nothing  about  and  had  no  opportunity  to  meet.  Yet  I  suppose 
it  never  occurred  to  anybody  that  the  members  of  the  Interstate 
Commerce  Commission  should  be  impeached,  much  less  be  held  to 
have  done  something  of  which  they  ought  to  be  ashamed,  when  they 
did  that.  It  was  a  mistake,  but  a  mistake  only,  and  in  that  way 
the  Supreme  Court  treated  it. 

But^  Senators,  there  has  something  occurred  in  this  Chamber  in 
the  trial  of  this  case  which  is  more  important  than  that,  and  which 
illustrates  what  I  am  saying.  You  will  find  in  the  record  of  this 
case,  on  page  809,  that  growinff  out  of  a  suggestion  of  the  Senator 
from  California  (Mr.  Works)  there  was  a  discussion  or  coUoauy  here 
as  to  why  the  briefs  had  not  been  filed  which  the  Senator  understood 
the  Senate  had  directed  should  be  filed.  Counsel  had  not  so  under- 
stood it  and  the  briefs  had  not  been  filed.  Mr.  Manager  Clayton 
thereupon  said,  "  I  have  handed  copies  of  our  brief  to  some  of  the 
Senators."  We  were  not  informed  of  that  fact.  This  tribunal,  before 
which  I  am  speaking,  is  a  court.  It  is  to  decide  upon  questions  as 
a  court  decides  upon  them,  and  the  question  involved  is  one  of  as 
great  interest  to  my  client  as  anything  that  will  ever  happen  to  him 
in  this  world  can  possibly  be. 

The  managers  are  the  counsel  on  the  other  side,  and  they  had 
handed  to  our  judges  in  this  proceeding  copies  of  their  brief.  What 
the  brief  was  I  knew  not.  I  do  not  Imow  to  this  day.  I  make  no 
complaint  about  it.  It  was  perfectly  proper  to  hand  it  to  the  judges 
if  they  chose  to  do  so.  It  is  a  perfectly  proper  thing  for  the  judges 
to  receive  it ;  but  I  should  like  to  know  how  the  manager  can  stand 
here  and  ask  you  to  impeach  Judge  Archbald  for  having  done  in  the 
case  of  the  Louisville  &  Nashville  Kate  case  what  he  has  himself  done 
in  this  very  case. 
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In  regard  to  the  note  which  is  referred  to  in  articles  8  and  9, 1  call 
attention  to  a  slip  of  the  tongue  which  my  brother  Simpson  made. 
It  may  have  attracted  the  attention  of  some  members  of  the  Senate 
when  he  said,  in  reference  to  that  $500  note,  that  the  judge  testified 
that  Jones  told  him  either  that  the  note  had  been  or  would  be  pre- 
sented to  the  Bolands  and  they  had  refused  to  discount  it.  What  the 
judge  testified  to,  and  what  he  says  in  his  answer,  is  that  Jones  at 
some  time  told  him  that  the  note  had  been  or  would  be  presented  to 
the  Bolands,  and  nothing  more.  His  testimony  is  that  he  never  after- 
wards heard  what  was  done,  and  the  Bolands  say  that  they  never 
communicated  with  him  on  the  subject.  Williams  says  the  same 
thing,  and  Jones  says  the  same  thing. 

Now,  as  we  are  reaching  the  closing  hours  of  this  case.  Senators, 
I  want  to  devote  a  few  words  to  the  history  of  it.  When  a  discussion 
arose  in  the  course  of  the  trial  about  the  charge  which  we  are  mak- 
ing against  the  Bolands,  as  the  managers  put  it,  the  managers  said 
they  wanted  the  Senate  to  know  something  about  the  history  of  this 
case,  and  they  put  in  a  little  of  that  history.  I  propose  to  call  at- 
tention to  what  is  before  you  in  regard  to  that  matter  to  show  how 
it  was  that  the  feeling  which  at  one  time  existed  against  Jud^ 
Archbald  in  reference  to  this  matter  was  aroused,  improperly  I  will 
not  say,  but  aroused  by  the  belief  of  the  public  that  things  existed 
which  were  absolutely  without  any  foundation  whatever. 

The  managers  say  that  in  the  opening  statement  counsel  for  Judge 
Archbald  charge  that  this  was  a  conspiracy  on  the  part  of  the 
Bolands,  and  that  we  are  trying  to  defend  Judge  Archbald  on  that 

f  round.  If  the  managers  will  read  the  opening  statement  thCT  will 
nd  that  there  is  nothing  in  it  to  justify  that  averment,  miat  I 
said  then  was  that  this  proceeding  began  by  charges  that  were  made 
by  William  P.  Boland,  and  that  they  arose  out  of  his  disordered 
mind  and  had  no  real  existence.  I  know  that  it  takes  two  to  make  a 
conspiracy,  and  the  managers,  of  course,  know  that  too,  and  they 
know  that  the  charge  could  not  properly  be  construed  into  a  charge 
of  conspiracy  between  William  P.  Boland  and  anybody  else.  I  make 
no  charge  of  anything  wrong  against  William  P.  Boland.  I  look 
upon  it  now,  as  I  look^  upon  it  then,  as  the  act  of  a  man  whose  brain 
is  in  such  a  condition  that  he  is  to  be  pitied,  not  to  be  blamed,  and 
I  think  that  what  took  place  in  this  case  justifies  me  in  making  that 
statement. 

Now,  mark  the  connection  of  Boland  with  this  case.  He  had  got 
into  his  mind,  without,  as  it  appears  here,  the  slightest  foundation 
of  any  kind,  that  Judge  Archbald  while  on  the  district  court  hearing 
the  Peale  case  had  done  something  against  him.  When  you  look  at 
what  he  has  testified  to  here,  he  says  the  judge  sent  the  case  to  New 
York.  Of  course  that  is  simply  an  hallucination.  There  were  some 
depositions,  it  appears,  taken  in  New  York  by  counsel  on  both 
sides  by  agreement ;  but  he  got  it  into  his  head  that  the  judge^  in 
some  way  had  transferred  that  case  to  New  York.  That  is  the  thing 
which  he  says  made  him  undertake  to  see  what  he  could  do  in  getting 
the  judge  into  trouble.  He  found  the  Katydid  dump  and  he  told 
Williams  about  it,  and  then  said  to  Williams,  "You  go  to  Judge 
Archbald  and  get  him  to  give  you  a  letter  to  Capt.  May."  Then, 
after  he  had  gotten  the  letter  to  Capt.  May  and  the  sale  was  i\ot  made, 
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he  said,  "  You  go  to  Judge  Archbald  and  get  him  to  go  to  the  New 
York  office  of  the  Erie."  When  the  option  was  made  out,  which 
Judge  Archbald  prepared  in  his  own  handwriting,  with  Bobertson, 
by  which  Robertson  agreed  to  sell  his  interest  for  $3,500,  Judge 
Archbald  drew  that,  as  I  said,  and  witnessed  it  and  save  it  to  Wu- 
liams  to  keep.  Williams  showed  it  to  Boland,  and  Boliand  did  the 
extraordinary  thing  of  getting  the  ffrantee  to  acknowledge  it.  Then 
he  took  it  over  to  the  recording  omce  and  recorded  it  and  paid  for 
recording  it.  Then  he  took  a  photo^aph  of  this  silent^party  paper, 
which  he  himself  had  concocted  in  his  omce,  and  got  any  letters  Wil- 
liams had  and  had  them  photo^aphed,  and  then  he  came  down  to  the 
Interstate  Commerce  Commission. 

I  invite  the  attention  of  the  Senate  to  what  took  place  when  he 
came  here  and  how  this  prosecution  began.  It  is  on  page  702  of  the 
record  in  this  case.  I  asK  Senators  to  remember  that  this  paper  was 
offered  in  evidence  by  the  managers  for  the  purpose  of  letting  the 
Senate  know  that  it  was  not  true,  as  we  charged,  that  this  proceed- 
ing was  begun  by  anything  that  William  P.  Boland  did. 

Now,  see  this  extraordinary  document,  a  document  that  a  member 
of  the  Interstate  Commerce  Commission  took  to  the  President  of  the 
United  States  as  representing  the  result  of  an  investigation  that  had 
been  made  in  the  office  of  the  Interstate  Commerce  Commission. 
He  says  in  the  iSrst  place  that  a  demurrer  had  been  filed  in  the  Peale 
case ;  that  thereafter  the  $500  note  that  is  referred  to  in  the  evidence 
was  presented  to  the  Bolands  for  discount ;  that  they  refused  to  dis- 
count it,  and  that  thereupon  Judge  Archbald  overruled  the  de- 
murrer. 

It  is  established  here,  so  that  nobody  disputes  it,  that  the  de- 
murrer had  been  overruled  three  months  before  the  note  had  any 
existence,  and  that  the  statement  was  the  creation  merely  of  the  dis- 
ordered brain  of  William  P.  Boland.  He  himself  said  on  the  stand, 
"I  have  always  believed  that  note  was  before  the  demurrer  was 
overruled."  Everybody  agrees  it  was  not  so.  The  bank  officers  were 
brouffht  here,  ana  you  have  the  record  of  the  bank  where  it  was 
first  discounted,  and  are  told  the  date  when  it  was  discounted,  which 
was  in  December,  1909.  The  note  was  dated  in  December,  and  the 
demurrer  was  overruled  in  the  previous  September.  Then  listen  to 
this — ^the  judge  is  represented  in  this  Cockrell  statement  by  "A": 


"A."  went  to  New  York  and  saw  Mr.  Brownell,  vice  president  of  the  Erie 
road,  who  telephoned  Mr.  May,  superintendent  of  the  Hillside  company,  to  give 
Williams  an  option  on  the  culm  bank. 

Now,  think  of  that.  That  was  the  statement  that  originated  in 
the  same  disordered  brain. 

"A."  returned  to  Scranton  and  made  out  in  his  own  handwriting  and  signed 
as  witness  an  option  giving  Williams  the  right  to  purchase  the  culm  bank  for 
the  sum  of  ^,500. 

Can  you  imagine  anything  more  grotesque,  more  absolutely  untrue 
and  ridiculous,  than  that  statement?  The  jnd^e  went  to  Brownell; 
Brownell  went  to  the  telephone  and  telephoned  to  May  to  sell  that 
property  for  $3,500.  The  judge  takes  a  train  and  comes  back  to 
Scranton  and  goes  over  to  see  May  and  writes  out  the  option  for  him 
to  sign.  The  whole  statement  is  without  the  slightest  excuse,  except 
that  the  man  who  made  it  was  a  crazy  man. 
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I  will  not  go  into  all  the  details  of  it.  There  are  other  things 
almost  equally  as  bad.    Finally  he  says : 

Boland  says  the  litigation  referred  to  by  Seager  is  the  snit  filed  by  Peale 
and  that  Seager  has  Inside  advance  information  of  the  decision  of  the  coart, 
^hlch  has  not  yet  been  lianded  down. 

The  court  had  decided  the  case.  Judge  Witmer  had  decided  it  in 
the  previous  August.  He  had  decided  that  Peale  was  in  the  right 
in  the  case  and  had  given  a  perpetual  injunction  against  the  Marian 
doal  Co.  in  favor  of  Peale,  and  the  question  whether  the  amount 
which  was  to  be  paid  in  the  way  of  damages  should  be  $18,000  or 
more  was  the  only  thing  that  was  left  open. 

The  excuse  is  made  for  that  proceeding  by  Mr.  Meyer  that  it 
was  prepared  by  Mr.  Cockrell,  and  that  if  Judge  Witmer's  name 
was  left  out  of  it  or  there  was  anything  else  wrong  about  the  state- 
ment it  was  Mr.  Cockrell's  mistake.  We  brought  Sir.  Cockrell  here 
to  see  why  it  was  that  he  had  prepared  a  letter  to  be  taken  to  the 
President  making  charges  against  a  Federal  judge,  whose  name 
until  that  time  was  untarnished,  by  such  an  extraordinary  document 
■as  that.  He  said  that  Boland  was  there  in  the  morning  and  made 
a  statement  to  him.  He  did  not  make  any  notes  of  it,  but  in  the 
afternoon  he  jotted  down  according  to  his  recollection  what  had  been 
«aid.  That  statement  is  taken  to  the  President  of  the  United  States — 
that  misstatement  I  should  say.  The  President  directs  an  inquiry 
to  be  made.  The  Attorney  General  has  the  matter  in  charge.  He 
sends  Mr.  Wrisley  Brown  up  to  Scranton  to  make  an  investigation. 
He  makes  his  ex  parte  investigation.  Judge  Archbald  knowing 
nothing  about  it,  and  it  being  intentionally  kept  from  him  for  the 
reason,  no  doubt,  that  Mr.  Wrisley  Brown  did  not  want  to  have  this 
matter  get  out  and  injure  the  judge's  reputation  if  there  was  nothing 
in  the  charges. 

It  ccmes  oack  to  the  Attorney  General,  and  the  Attorney  General 
in  a  formal  paper,  when  the  papers  in  this  case  were  sent  to  the 
Judiciary  Committee  of  the  House,  said :  "  I  had  proceeded  so  far 
in  this  investigation  that  I  intended  to  notify  Judge  Archbald  and 
ask  him  to  explain ;  but  the  resolution  passed  the  House  calling  for 
the  papers,  and  therefore  the  investigation  proceeded  no  furtner." 
So  the  matter  went  to  the  House, 

Now,  then,  in  the  course  of  this  proceeding,  in  the  early  days  of 
August  last,  by  Mr.  Manager  Clayton,  when  we  were  considering 
whether  we  should  be  forced  into  a  trial  of  this  case  at  that  time, 
and  again  during  the  argument  of  the  case  by  Mr.  Manager  Webb 
day  before  yesterday,  you  have  been  impressed  with  the  fact  that  the 
judgment  of  the  House  of  Representatives  in  this  case  in  favor  of 
impeachment  was  practically  unanimous,  the  only  vote  against  it 
being  that  of  Mr.  Farr,  who  comes  from  the  Scranton  district,  and 
who,  like  so  many  of  the  witnesses  here,  knew  Judge  Archbald 
personally. 

I  never  heard  it  suggested,  and  I  do  not  believe  that  Mr.  Manager 
Clayton  when  he  was  district  attorney  in  the  district  down  in  Ala- 
bama ever  heard,  it  was  a  proper  thing  in  trying  a  case  before  a  jury 
to  try  to  urge  the  jury  to  convict  by  telling  them  that  the  grand  jury 
were  unanimous  in  reaching  a  conclusion  in  the  case. 

T  think  it  was  a  ffreat  mistake  on  the  part  of  Mr.  Manager  Clayt(m 
and  on  the  part  ot  Mr.  Manager  Webb  to  try  to  affect  your  action 
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here  by  telling  you  that  in  the  hearing  which  was  had  before  the 
Hcuse  of  Representatives  the  conclusion  that  was  reached  was 
unanimous. 

I  desire  to  call  your  attention  to  a  few  things  that  the  managers 
here  said  to  the  House  of  Representatives  by  which  they  obtained 
that  unanimous  verdict.  Mr.  Manager  Clayton,  on  pages  40  and 
41  and  113  of  the  first  volume  of  the  proceedings  in  this  case,  said 
to  the  House  that  the  proceedings  were  ex  parte.  On  page  65 
Mr.  Manager  Sterling  told  them  the  same  thing.  On  page  67  Mr. 
Manager  Webb  said  the  same  thing. 

I  especially  call  attention  to  what  appears  on  pages  100  and  111  of 
this  record.  On  page  100  Hon.  Mr.  Howland,  now  Mr.  Manager 
Howland,  said : 

The  proceedings  thus  far  have  been  ex  parte,  and  every  friend  of  Judge  Arch- 
bald  on  this  floor  owes  It  to  him  at  this  stage  of  this  proceeding  to  vote  in  favor 
of  this  resolution  to^ay,  in  order  that  he  may  have  a  full  and  free  opportunity 
before  the  bar  of  the  Senate  to  prove.  If  he  can — nnd  I  trust  in  good  faith 
and  in  all  sincerity  that  he  can — that  he  is  absolutely  innocent  of  the  prima 
facie  case  which  is  made  In  this  resolution. 

On  page  111  I  read  from  what  was  said,  not  by  one  of  the  members 
of  the  committee,  but  by  Mr.  Ainey : 

In  voting  to-day  I  do  so  upon  the  ground  frequently  expressed  here  in  debate, 
that  this  vote  is  not  upon  the  guilt  or  Innocence  of  the  accused,  but  I  cast  it 
hi  tlie  sympathetic  hoi)e  aiul  belief  that  in  the  tribunal  provided  by  the  Constitu- 
tion, under  the  fullest  investigation  which  will  there  be  had,  his  name  will  be 
cleared  and  his  fame  shine  forth  as  brightly  and  as  unsullied  as  in  the  days 
of  yore. 

So  that  some  of  the  managers  on  the  part  of  this  impeachment 
appealed  to  the  House  that  every  man  there  who  was  a  friend  of 
Judge  Archbald  should  vote  for  the  resolution  sending  the  case  here 
not  because  it  was  found  that  Judge  Archbald  was  guilty  of  any- 
thing or  that  it  was  the  expression  of  the  opinion  of  the  Members 
of  the  House  of  his  guilt  or  innocence,  but  to  give  him  an  opportunity 
for  a  hearing  where  the  question  of  his  guilt  or  innocence  might  be 
determined. 

Biit,  more:  ilr.  Manager  Sterling  said  to  the  House  that  Mr. 
Williams  saw  the  brief  in  the  Lighterage  case  on  the  judge's  desk  on 
the  31st  day  of  March.  So  testified  Mr.  Williams  in  this  case.  Mr. 
Williams  said  that  he  took  that  letter  to  Mr.  May  on  the  31st  day  of 
March,  the  day  it  is  dated,  and  he  went  back  to  Judge  Archbald's 
office  on  that  "day  or  the  next  day,  and  then  it  was  that  he  saw 
these  papers,  whatever  they  were,  relating  tao  the  Lighterage  case, 
and  had  a  conversation  with  Judge  Archbald  about  that  case.  The 
Lighterage  case  did  not  get  into  the  Commerce  Court  until  the  middle 
of  the  following  month  of  April.  Bj  no  possibility  could  there  have 
been  a  brief,  list  of  cases,  or  anything  else  relating  to  that  case  on 
Judge  Archbald's  desk  on  the  31st  day  of  March  or  anywhere  near 

that  time. 

Let  me,  while  I  am  speaking  about  that  lighterage  matter,  also 
remind  the  Senate  that  some  time  in  August,  1911,  Mr.  William 
P.  Boland  conceived  the  idea  that  he  would  have  everything  that 
E.  J.  Williams  said  preserved.  So  he  directed  his  stenographer, 
Mary  Boland,  every  time  Williams  came  there,  to  take  down  in 
shorthand  or  make  a  record  of  everything  he  said.     She  was  here 
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with  those  notes  under  our  subpoena,  which  show  that  on  the  18th 
day  of  September  Williams  said  he  had  been  at  Judge  Archbald's 
ojBSce  and  had  seen  on  the  judge's  desk  a  brief  in  the  Lighterage  case, 
and  on  the  28th  dajr  of  September  those  notes  show  tnat  Williams 
came  in  in  the  morning  ana  said  he  was  going  over  to  see  the  judge 
about  that  case,  and  later  in  the  day  he  came  back  and  said  he  had 
talked  with  the  judge  about  it.  And  the  undisputed  evidence  dis- 
closes that  the  trial  list  or  docket  of  the  Commerce  Court  containing 
the  word  "lighterage"  in  connection  with  that  case  was  sent  to 
Judge  Archbald  on  or  about  the  middle  of  September. 

Now,  that  was  after  the  judge  had  been  to  Mr.  Brownell,  and  it 
was  long  after  Capt.  May  had  written  the  letter  in  which  he  said 
he  would  recommend  the  sale  of  the  Katydid  dump  for  the  sum  of 
$4,500  to  his  company. 

It  is  impossible,  in  the  first  place,  that  Judge  Archbald  could  have 
said  anytning  to  Mr.  Williams  about  this  case  at  the  time  Williams 
said  he  did,  and  it  is  impossble,  if  the  conversation  took  place  at 
the  time  the  notes  of  Mary  Boland  indicate  it  did,  that  it  could  have 
had  any  effect  upon  the  action  of  the  Hillside  Coal  &  Iron  Co. 

In  this  connection  I  wish  to  refer  to  the  fact  that  it  appears  that 
Mr.  William  P.  Boland  got  Williams  to  go  into  the  room  which  is 
next  to  Judge  Archbald's  office,  the  room  through  which  you  go  to 
get  into  his  office,  occupied  usually  by  his  clerk  or  a  subordinate  of 
some  kind,  and  to  stand  at  that  window  and  show  him  the  lighterage 
paper,  whatever  it  was.    That  is  Boland's  story. 

I  suggest  to  the  Senate  whether  that  does  not  indicate  that  this 
whole  lighterage  business  is  one  of  those  things  which  was  concocted 
by  the  unbalanced  mind  of  William  P.  Boland,  and  that,  as  a  matter 
01  fact,  Williams  never  had  any  conversation  with  the  judge  about 
it  at  any  time  or  any  place.  If  he  ever  did  have  any  such  conversa- 
tion, it  occurred  long  after  the  option,  or  what  they  call  the  option, 
had  been  given  to  Mr.  May,  and  it  occurred  after  the  Lighterage  case 
had  been  decided  by  Judge  Archbald  and  the  other  members  of 
the  Commerce  Court  and  while  the  case  had  gone  up  to  the  Supreme 
Court  of  the  United  States  on  appeal  from  their  judgment. 

But  more  extraordinary  still,  Senators,  is  the  statement  which  was 
made  to  the  House  by  Mr.  Manager  Sterling,  which  has  heretofore 
been  referred  to  in  the  taking  of  testimony  in  this  case,  on  page  59. 
You  will  bear  in  mind  that  Judge  Archoald  never  knew  anj^hing 
about  the  Bradley  transaction.  He  was  in  Washington  when  it  oc- 
curred. Capt.  May  was  the  person  who  sent  the  contract  to  Bradley 
and  recalled  it  at  the  station.  This  is  what  Mr.  Manager  Sterling 
recollected  of  that  transaction  when  he  was  informing  the  House 
what  was  the  evidence  against  Judge  Archbald : 

That- 
Referring  to  the  contract — 

was  sent  to  Bradley  on  one  day,  and  the  next  day  Archbald  sees  Bradley  at 
the  depot  and  asks  him  to  call  that  off;  that  some  complications  have  arisen, 
and  they  had  better  stop  the  negotiations;  and  also  writes  him  a  letter  to  the 
same  effect,  in  which  he  tells  him  the  transaction  will  be  withdrawn  on  account 
uf  certain  complications.  No  one  knows  what  complications  were  referred  to, 
excepting  there  had  appeared  in  the  newspapers  in  the  meantime  this  scandal 
ibout  Judge  Archbald*s  relations  with  persons  who  had  litigation  In  his  court 
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The  most  extraordinary  travesty  on  evidence  that  I  ever  heard 
stated  in  any  court  anywhere.  *  Instead  of  stating  that  Judge  Arch- 
bald  never  had  anything  whatever  to  do  with  the  Bradley  transac- 
tion, and  that  Capt.  May  had  recalled  the  contract  because  of  the 
contention  growing  out  of  letters  written  to  him  by  adverse  claim- 
ants, and  on  the  advice  of  his  counsel  had  withdrawn  it,  to  tell  the 
House  that  Judge  Archbald  was  making  the  sale  to  Bradley,  and 
that  after  the  thing  had  been  published  in  the  newspapers,  "which 
was  not  until  10  days  after  the  contract  was  withdrawn,  the  judge 
went  and  recalled  it,  thereby  practically  telling  the  House  that 
Judge  Archbald  had  confessed  his  guilt. 

There  are  other  things  in  the  same  line  that  I  thourfit  of  referring 
to,  but  I  shall  not  take  up  your  time  in  that  way.  Those  are  suffi- 
cient. But  I  ask  the  Senate  to  consider  how  much  weight  should  be 
given  to  the  fact  that  the  President  of  the  United  States  thought 
it  worth  while  to  have  this  matter  investigated,  when  his  action  was 
brought  about  by  presenting  to  hii^  a  paper  obtained  in  the  way  that 
this  Cockrell  statement  was  prepared,  containing  a  tissue  of  misstate- 
ments so  erroneous  that  they  are  absurd ;  when  that  paper  was  made 
upon  the  statements  of  a  man  who  was  clearly  out  of  his  mind,  and 
made  without  any  investigation  to  determine  whether  he  was  telling 
the  truth;  when  the  Judiciary  Committee  took  that  inquiry  out  of 
the  hands  of  the  executive  department  of  the  Government  just  at 
the  time  when  Judge  Archbald  was  to  have  an  opportunity  to  de- 
fend himself  and  to  show  what  the  real  facts  were.  I  ask  what 
weight  shall  be  given  to  the  fact  that  practically  all  the  Members  of 
the  other  House  voted  in  favor  of  these  impeachment  articles,  when 
that  vo4:e  was  obtained  upon  the  erroneous  statements  which  the  man- 
agers so  innocently  made  to  the  House,  bearing  so  terribly  against 
Judge  Archbald  and  so  entirely  inconsistent  with  the  real  tacts? 
Further,  what  consideration  should  be  given  to  that  vote,  when  it  was 
obtained  upon  the  statement  made  to  the  House  by  three  members  of 
the  Judiciary  Committee,  who  are  here  to-day  as  managers,  that  it 
was  not  to  be  considered  as  a  vote  upon  the  guilt  or  the  innocence  of 
Judge  Archbald,  but  that  every  friend  of  his  in  that  House  should 
vote  for  it  so  as  to  send  the  case  to  the  Senate,  where  he  should  be 
given,  what  he  had  never  before  had,  an  opportunity  to  show  what  the 
facts  were? 

It  is  not  until  now,  when  the  last  of  his  counsel  to  speak  is  closing 
the  argument  for  the  respondent,  that  the  Senators  who  are  doing 
me  the  honor  to  listen  to  me  know  what  the  facts  in  this  case  are, 
because  it  is  .simply  impossible  for  anybody,  except  those  who  have 
been  familiar  with  the  case  heretofore,  who  have  gone  over  the  case 
with  the  witnesses  before  they  came  on  the  stand,  and  who  have 
examined  and  classified  the  evidence  and  arranged  it  as  we  have  had 
to  do  for  your  information,  to  know  what  the  facts  are.  I  ask  you 
now,  after  the  evidence  is  all  in,  to  see  how  pitifully  poor  are  the 
real  facts  against  Judge  Archbald  in  this  case,  and  whether  you 
will  consider  that  you  will  throw  aside  the  language  of  the  Consti- 
tution^ which  says  that,  in  order  to  convict,  you  must  find  that  he  has 
committed  a  crime  or  something  that  is  punishable,  and  that  you 
will  say  that  upon  those  transactions  which  are  so  trivial  and  which 
any  man  in  his  condition,  however  honest  and  upright,  might  have 
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innocently  done — I  ask  whether  you  will  say  that  you  will  find  him 
guilty  and  deprive  him  of  his  office?  I  take  my  seat  with  the  con- 
viction that  you  never  will  do  it.    I  can  say  no  more. 

ABGTJMEVT  OF  MB.  MAVAGEB  CIATTOV. 

Mr.  Manager  Clayton.  Mr.  President,  I  congratulate  the  Senate 
that  the  unusual  and  painful  duty  which  has  been  devolved  upon  this 
body  will  soon  be  fully  discharged,  and  I  felicitate  the  managers  and 
the  counsel  for  the  respondent  as  well  as  the  respondent  himself  that 
our  labors  in  regard  to  this  case  are  about  at  an  end. 

Mr.  President,  before  I  shall  discuss  the  propositions  involved  in 
this  case,  either  of  law  or  fact,  I  desire  to  call  the  attention  of  the 
Senate  away  from  that  case  which  the  distinguished  counsel  for  the 
respondent  has  tried  to  make  before  the  Senate.  If  a  stranger  had 
appeared  in  this  Chamber,  so  long  consecrated  to  public  service  by 
the  acts  of  the  great  men  who  have  filled  it  from  time  to  time  as 
the  representatives  of  the  States  of  the  federated  Union,  that 
stranger  might  have  imagined  that  the  managers  of  the  House  of 
Representatives  were  themselves  being  lectured  for  misconduct 
rather  than  that  a  judge  was  on  trial  xor  misbehavior.  I  need  not 
say  that  there  was  no  impropriety  in  the  managers  handing  to  Sena- 
tors at  their  request  the  brief  embodied  in  the  report  which  was  made 
by  the  Committee  on  the  Judiciary  of  the  House  of  Representatives 
to  the  House  of  Representatives,  carrying  the  identical  views  ex- 
pressed here  and  which  have  beeij  but  little  added  to  by  the  brief 
which  has  been  formally  presented  on  behalf  of  the  managers  to  the 
Senate. 

The  gentlemen  who  represent  the  respondent  are  oblivious  of  the 
fact  that  it  is  highly  proper  for  any  Member  of  the  House,  or  even 
any  humble  official  of  that  body  who  has  charge  of  the  matter,  to 
hand  to  any  of  you  or  to  anybody  else  a  j)ublic  document.  I  need  not 
dwell  further  upon  that.  The  Senate  will  readily  draw  the  distinc- 
tion between  that  act  and  the  secret  procurement  by  a  judge  of  a 
brief  from  a  railroad  attorney  to  be  used  in  a  case  pending  then 
before  his  court,  delivered  to  him  at  the  instance  of  the  judge  through 
the  medium  of  private  correspondence,  never  permitted  to  be  seen  or 
examined  by  anyone  else. 

Mr.  President,  the  managers  were  also  lectured  by  the  counsel 
who  first  addressed  you  for  the  respondent.  He  animadverted  on 
the  manners  of  the  managers  of  the  House.  Everything  that  the 
managers  have  done  in  this  case,  from  its  very  inception,  has  a  prece- 
dent for  it.  The  language  used  by  Mr.  Manager  Webb,  which  the 
counsel  but  a  short  timie  ago  criticized,  was  in  substance  used  by 
former  managers  in  this  august  tribunal.  I  only  refer  to  this  for 
the  purpose  of  showing  to  the  Senate  what  I  now  assert,  that  the 
effort  has  been  on  the  part  of  the  respondent  and  his  honorable 
counsel  from  the  very  beginning  to  mystify  this  case,  to  obfuscate 
the  questions  of  law  and  fact,  if,  indeed,  there  be  necessary  facts 
which  are  not  admitted  by  the  respondent  in  his  answer  and  on  the 
stand. 

Mr.  President,  we  are  not  trying  the  managers  of  the  House  of 
Representatives ;  we  are  not  trying  Christy  Boland,  whom  the  iudge 
addressed  as  "  Dear  Christy  ";  we  are  not  trying  William  P.  Bolana; 
—  «Te  trying  a  high  judicial  officer  for  a  breach  of  a  high  public 
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trust.  This  trustee,  clothed  with  authority,  with  power,  with  a  dis- 
cretion in  the  administration  of  justice  that  no  legislative  body  can 
have,  has  been  unfaitliful  to  this  position  of  trust;  he  has  not  had 
due  regard  for  the  high  nature  of  the  place  of  power  and  confidence, 
fraught  with  good  or  ill  as  he  might  discharge  his  public  duty.  We 
have  come  here,  ilr.  President,  to  try  this  judge  for  his  misbehavior 
while  clothed  with  this  high  and  responsible  privilege — for  it  is  a 
privilege  conferred  upon  him  by  the  political  power  of  the  Govern- 
ment; and,  more  than  that,  it  was  his  duty  to  be  the  unswerving 
and  irreproachable  minister  of  public  justice. 

Oh,  all  this  effort  to  divert  the  attention  of  the  Senate  from  the 
real  case  on  trial  is  the  trick  of  the  criminal  lawyer!  And  let  mc 
call  attention  to  the  senseless  refinements  and  useless  technicalities  so 
frequently  interposed  by  the  counsel  for  the  respondent — the  gratui- 
tous interjections  of  remarks  in  this  case  by  the  counsel — and  the 
general  conduct  of  the  excellent  gentlemen  who  have  represented 
this  respondent,  to  show  that  they  are  adepts  in  the  act  of  defending 
common  criminals,  and  that  every  trick  and  every  device  short  oi 
positive  offense  has  been  employed  by  these  honorable  gentlemen.  I 
do  not  complain,  for  I  wanted  the  respondent  to  have  the  benefit  of 
all  that  the  ingenuity  of  the  legal  profession  could  afford  him.  Cer- 
tainly, Mr.  President,  he  has  been  ably  defended. 

Permit  me  to  further  call  the  attention  of  the  Senate  to  the  de- 
sign of  the  counsel  by  their  ingenuitj^  to  direct  your  attention  away 
from  the  case  that  you  have  before  you.  They  have  undertaken 
to  confuse  in  the  minds  of  the  Senate  personal  rights  which  belong 
lo  the  defendant  under  the  Constitution — ^under  the  Bill  of  Rights — 
v/ith  a  political  privilege  which  is  not  covered  by  the  Bill  of  Rights. 
The  right  of  free  speech,  the  right  of  trial  by  jury,  the  right  of 
freedom  of  conscience  are  protected  by  the  Bill  of  Rights,  and  it  is 
not  within  the  power  of  this  great  body  to  take  from  the  humblest 
citizen  of  the  land  any  of  those  rights.  We  are  not  trying  that 
sort  of  a  case.  The  expert  criminal  lawyer  always  likes  to  try  some 
imaginary  case;  but,  in  the  language  of  the  frontier,  this  tribunal 
will  bring  these  gentlemen  back  to  the  lick  log  and  will  try  this 
case  which  the  Senate  has  under  consideration. 

I  have  said  that  this  judge  holds  a  position  by  virtue  of  political 
privilege — a  privilege,  and  not  a  right.  It  is  the  enjoyment  of  a 
trusteeship,  of  a  privilege,  coupled  with  which  privilege  is  a  solemn 
duty.    That  is  what  is  involved  in  the  case  we  have  before  the  Senate. 

IVfr.  President,  much  confusion  has  been  attempted  to  be  created 
by  the  counsel  for  the  respondent  in  their  effort  to  show  that  this  is  a 
court  in  the  ordinary  acceptance  of  that  term.  Whatever  name  you 
may  call  this  body  sitting  here  now,  whatever  functions  they  may  dis- 
charge, it  can  not  be  said  to  be  a  court  as  that  word  is  employed  in 
the  Constitution  or  understood  by  the  ordinary  man.  It  is  more 
than  a  court.  Under  our  Government  it  is  clotlied  with  the  highest 
and  most  extraordinary  powers  of  any  body  or  any  functionary  or 
nny  agency  of  our  Federal  Government.  Your  powers  here  invoked 
are  political  in  their  nature.  Mr.  Bayard  announced  that  doctrine 
in  the  first  impeachment  case,  that  of  Blount.  Every  commentator, 
including  Story  and  all  the  rest,  has  quoted  it  with  approval,  and 
should  any  man  deny  it  he  would  at  once  confess  himself  ignorant 
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of  the  history  and  the  law  of  impeachments.    Whv  is  it  political? 
Read  the  Constitution,  and  you  find  in  Article  III  that: 

Section  1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Ck)urt  and  in  such  inferior  courts  as  the  Ck>ngre8s  may  from  time  to 
time  ordnln  and  establish.  The  judges,  both  of  the  Supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behavior,  and  shall  at  stated  times  receive 
for  their  services  a  compensation  which  shall  not  be  diminished  during  their 
continuance  in.  office. 

Seo.  2.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  Constitution,  the  laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority ;  to  aU  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the  United  States  shall  be  a  party;  to 
controversies  between  two  or  more  States;  between  a  State  and  citizens  of 
another  State;  between  citizens  of  different  States;  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States;  and  between  a 
State,  or  the  citizens  thereof,  and  foreign  States,  citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  Supreme  CJourt  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned  the  Supreme  Court  shall 
have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  r^ulations  as  the  Congress  shall  make. 

I  desire  here,  for  the  purpose  of  completing  the  argument  or  sug- 
gesting a  way  that  it  may  be  completed,  for  in  view  of  the  limited 
time  at  my  disposal  I  shall  take  the  license  that  poets  indulge  in  of 
making  the  suggestion  of  the  idea  to  the  mind  of  the  Senate,  and 
with  confidence  leave  it  to  your  learning  and  intelligence  to  develop 
the  argument. 

Said  Mr.  Sumner : 

By  the  National  Constitution  it  is  expressly  provided  that  "the  judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  in  such 
inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and  establish," 
thus  positively  excluding  the  Senate  from  any  exercise  of  "  the  judicial  power." 
And  yet  this  same  Constitution  provides  that  "  the  Senate  shall  have  the  sole 
power  to  try  all  impeachments."  In  the  face  of  these  plain  texts  It  is  impos- 
sible not  to  conclude  that,  in  trying  impeachments.  Senators  exercise  a  func- 
tion which  is  not  regarded  by  the  National  Constitution  as  "judicial,"  or,  in 
other  words,  as  subject  to  the  ordinary  conditions  of  judicial  power.  Call  it 
senatorial  or  political,  it  is  a  power  by  itself  and  subject  to  its  own  conditions. 
(The  Works  of  Charles  Summer,  Vol.  XII,  E.  415,  6th  S.,  93,  p.  321.) 

Again,  Mr.  Sumner  said: 

Discerning  the  true  character  of  impeachment  under  the  National  Constitu- 
tion, we  are  constrained  to  confess  that  it  is  a  political  proceeding  before  a 
political  body  with  political  purposes;  that  it  is  founded  on  political  offenses, 
proper  for  the  consideration  of  a  political  body,  and  subject  to  a  political  judg- 
ment only.  Even  in  cases  of  treason  and  bribery,  the  judgment  is  political,  and 
nothing  more.  If  I  were  to  sum  up  in  one  word  the  object  of  impeachment 
under  the  National  Constitution,  meaning  what  it  has  especially  in  view,  with 
its  practical  limitation,  I  should  say  expulsion  from  office. 

Further,  Mr.  Sumner  said : 

There  is  another  provision  of  the  National  Constitution  which  testifies  still 
further  and,  if  possible,  more  completely.  It  is  the  limitation  of  the  judgment 
in  cases  of  impeachment,  making  it  political  and  nothing  else.  It  is  not  punish- 
ment, but  protection  to  the  Kepublic.  It  is  confined  to  removal  from  office  and 
disqualification;  but,  as  if  aware  that  this  was  no  punishment,  the  National 
Constitution  further  provides  that  this  judgment  shaU  be  no  impediment  to 
trial,  judgment,  and  punishment  "according  to  law."  Thus  again  is  the  dis- 
tinction declared  between  an  impeachment  and  a  proceeding  "  according  to  law." 
The  former,  which  is  political,  belongs  to  the  Senate,  which  is  a  political  body ; 
the  latter,  which  is  judicial,  belongs  to  the  courts,  which  are  judicial  bodies. 
The  Senate  removes  from  office;  the  courts  punish.  I  am  not  alone  in  drawing 
this  distinction.    It  is  well  known  to  all  who  have  studied  the  subject    Early 
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in  our  history  it  was  put  forth  by  the  distinguished  Mr.  Bayard,  of  Delaware, 
the  father  of  Senators,  in  the  case  of  Blount;  and  it  is  adopted  by  no  less  an 
authority  than  our  highest  commentator.  Judge  Story,  who  was  as  much  dis- 
posed as  anybody  to  amplify  the  Judicial  power.  In  speaking  of  this  text,  he 
says  that  impeachment  "  is  not  so  much  designed  to  punish  an  offender  as  to 
secure  the  State  against  gross  official  misdemeanors;  it  touches  neither  his 
person  nor  his  property,  but  simply  divests  him  of  his  political  capacity." 

Samuel  J.  Tilden,  in  his  Public  Writings  and  Speeches  (vol.  1, 
p.  474),  said: 

Impeachmait,  as  it  exists  in  the  United  States  under  the  Federal  Ck>nBtitution 
and  tiie  State  constitution,  is  a  procedure  for  the  removal  from  office  of  a  public 
officer  if  cause  therefor  is  found  to  exist  Its  object  is  not  to  punish  the 
individual  but  to  protect  the  people.  Even  a  disqualification  afterward  to 
hold  office,  if  It  be  superadded  to  the  removal,  is  more  preventive  than  penal. 

So  we  form  a  correct  conception  of  what  this  tribunal  is,  its  pur- 
poses and  its  powers.  Again,  if  it  be  necessary,  let  me  ask  from 
what  power  did  this  judge  derive  that  trust  which  he  has  violated? 
Did  he  derive  it  from  the  judicial  power?  No.  It  was  derived 
from  the  exercise  of  a  political  power.  The  President,  exercising 
political  power,  nominated  him  for  this  office,  and  the  Senate  of 
the  United  States,  with  its  power  of  disapproval,  with  its  vitalizing 
power  of  confirmation,  before  he  could  become  a  public  officer  exer- 
cised not  a  legislative  function,  not  a  judicial  function,  but  brought 
into  operation  a  power  which  in  its  very  nature  and  in  any  just 
conception  you  can  take  of  it  was  a  political  power. 

Now,  Mr.  President,  I  say  this  because  I  want  to  get  away  from  the 
murky  and  unhealthful  atmosphere  of  a  police  court,  and  I  want  to 
try  on  a  higher  plane  this  great  cause,  involving  the  rights— the  civil 
rights — ^the  power,  and  the  majesty  of  the  American  people  on  the  one 
side  and  on  the  other  the  puny  privilege  of  an  unfaithful  judge  to 
desecrate  his  official  position.  It  is  political.  Why  ?  Because  under 
representative  institutions  that  is  the  only  way  under  our  Constitu- 
tion that  the  political  power  exercised  in  the  creation  of  a  Federal 
judge  can  be  performed.  Under  the  State  constitutions,  or  most  of 
them,  that  political  power  is  exercised  by  the  people  in  their  primary 
capacity  when  they  select  by  ballot  their  judges  to  preside  over  them 
and  administer  public  justice. 

So  we  come  at  once  to  a  correct  conception  of  the  purpose  of 
impeachment,  a  correct  conception  of  the  law  of  impeachment. 
My  associates  have  given  you  the  authorities  upon  this  proposi- 
tion. They  can  not  be  answered.  Oh,  the  effort  is  made  here  as  has 
been  made  in  all  other  cases,  and  will  likely  continue  to  be  made  in 
the  future,  until — and  God  forbid,  and  I  say  it  reverently,  that  that 
time  shall  come — the  rejnedy  of  impeachment  shall  be  "decided  by 
this  august  tribunal  and  the  American  people  to  be  futile.  Senators, 
will  you  tell  the  American  people  that  this  remedy  is  futile?  If  you 
do,  they  will  find  an  effective  remedy  to  drive  from  place  and  power 
the  unworthy  judge. 

Referring  to  the  function  of  impeachments,  Rawle,  in  his  work  on 
the  Constitution  (p.  211),  says: 

The  delegation  of  Important  trusts  affecting  the  higher  interests  of  society  is 
always  from  various  causes  liable  to  abuse.  The  fondness  frequently  felt  for 
the  iuordinate  extension  of  power,  the  influence  of  party  and  of  prejudice,  the 
seductions  of  foreign  States,  or  the  baser  appetite  for  illegitimate  emoluments 
are  sometimes  productive  of  what  are  not  unaptly  termed  "  political  offenses " 


1590  IMPEACHMENT  OF  KOBEKT  W.   ARCHBALD. 

(Federalist,  No.  65),  which  it  would  be  difficult  to  take  cognizance  of  in  the 
ordinary  course  of  judicial  proceeding. 

The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be  antici- 
pated by  positive  law. 

Mr.  President,  every  court  in  this  land  is  clothed  with  that  in- 
definable power — judicial  discretion;  more  extraordinary,  more  far- 
reaching,  more  hurtful  in  case  of  abuse  than  any  power  which  is 
vested  J5y  the  Constitution  in  the  Senate  as  a  legislative  body  or  as 
an  organization  for  the  trial  of  an  impeachment  case.  And  yet 
judicial  discretion  must  exist,  and  yet  the  power  of  removal  must 
exist.  "  Nature  abhors  a  vacuum."  This  great  Government  of  ours 
can  not  be  paraded  before  the  people  as  being  powerless  to  remove 
a  public  official  from  office.  There  is  no  such  vacuum  in  the  power 
of  government.  There  can  be  no  such  hiatus  in  the  power  of  a 
successful  government. 

I  shall  quote  from  one  of  the  earliest  writers,  one  of  the  most  fre- 
quently quoted,  and,  so  far  as  my  reading  has  allowed  me  to  know, 
this  authority  has  never  been  quoted  except  with  approval.  I  refer 
to  Wooddeson's  Lectures. 

It  is  certain  that  magistrntes  and  officers  intrusted  with  the  administration 
of  public  affairs  may  abuse  their  delegated  powers  to  the  injury  or  ruin  of  the 
community,  and  at  the  same  time  in  offenses  not  properly  cognizable  before 
the  ordinary  tribunals.  The  influence  of  such  delinquents  and  the  nature  of  such 
offenses  may  not  unsuitably  engage  the  authority  of  the  highest  court  and  the 
wisdom  of  the  sagest  assembly.  The  Commons,  therefore,  as  the  grand  inquest 
of  the  nation,  become  suitors  for  penal  justice;  and  they  can  not  consistently, 
either  with  their  own  dignity  or  with  safety  to  the  accused,  sue  to  any  other 
court  but  that  of  those  who  share  with  them  in  the  legislature. 

On  this  policy  is  founded  the  origin  of  Impeachment,  which  began  soon  after 
the  constitution  assumed  its  present  form  *  *  *  (p.  501).  Such  kind  of  mis- 
deeds, however,  as  peculiarly  Injure  the  commonwealth  by  the  abuse  of  high 
officers  of  trust  are  the  most  proper  and  have  been  the  most  usual  grounds  for 
this  kind  of  prosecution.  Thus,  If  a  lord  chancellor  be  guilty  of  bribery  or 
of  acting  grossly  contrary  to  the  duty  of  his  office;  If  the  judges  mislead  their 
sovereign  by  unconstitutional  opinions ;  If  any  other  magistrate  attempt  to  sub- 
vert the  fundamental  laws  or  Introduce  arbitrary  power,  these  have  been  deemed 
cases  adapted  to  parliamentary  Inquiry  and  decision.  So,  where  a  lord  chan- 
cellor has  been  thought  to  have  put  the  seal  to  an  ignominious  treaty,  a  lord 
admiral  to  neglect  the  safeguard  of  the  sea,  an  ambassador  to  betray  his  trust, 
a  privy  counsellor  to  propound  or  support  pernicious  and  dishonorable  measures, 
or  a  confidential  advisor  of  his  sovereign  to  obtain  exorbitant  grants  or  incom- 
patible employments,  these  imputations  have  properly  occasioned  Impeach- 
ments; because  it  is  apparent  how  little  the  ordinary  tribunals  are  calculated  to 
take  cognizance  of  such  offenses  or  to  investigate  and  reform  the  general  polity 
of  the  State.     (Wooddeson's  Lectures  on  Laws  of  England,  3  vols.  In  1.  p.  499.) 

I  shall  also  quote  now  from  the  Fifteenth  American  Law  Register, 
pages  646-647,  where  Judge  William  Lawrence  said : 

Whatever  "  crimes  and  misdemeanors  "  were  the  subjects  of  Impeachment  in 
England  prior  to  the  adoption  of  our  Constitution  and  as  understood  by  Its 
framers  are  therefore  subjects  of  Impeachment  before  the  Senate  of  the  United 
States,  subject  only  to  the  limitations  of  the  Ck)nstitution. 

The  framers  of  our  Constitution,  looking  to  the  Impeachment  trials  of  Eng- 
land and  to  the  writers  on  parliamentary  and  common  law  and  to  the  constitu- 
tions and  usages  of  our  own  States,  saw  that  no  act  of  Parliament  or  of  any 
State  legislature  ever  undertook  to  define  an  Impeachable  crime.  They  saw 
that  the  whole  system  of  crimes,  as  defined  In  acts  of  Parliament  and  as  recog- 
nized at  common  law,  was  prescribed  for  and  adapted  to  the  ordinary  courts. 

They  saw  that  the  high  court  of  Impeachment  took  jurisdiction  of  cases  where 
no  indictable  crime  had  been  committed.  In  many  Instances— and  there  were 
then,  as  there  yet  are,  "two  parallel  modes  of  reaching  "—some,  but  not  all, 
offenders;  one  by  impeachment,  the  other  by  Indictment. 
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111  such  cases  a  party  first  indicted  may  be  impeached  afterwards,  and  the 
latter  trial  may  proceed  notwithstanding  the  indictment.  On  the  other  hand,, 
the  King's  Bench  held  in  Fitzharris's  case  that  an  impeachment  was  no  answer 
to  an  indictment  in  that  court. 

The  two  systems  are  in  no  way  connected,  though  each  may  adopt  principles 
applicable  to  the  other  and  each  may  shine  by  the  other's  borrowed  light. 

With  these  landmarks  to  guide  them,  our  fathers  adopted  a  Constitution 
under  which  official  malfeasance  and  nonfeasance,  and  in  some  case»  mis- 
feasance, may  be  the  subject  of  Impeachment,  although  not  made  criminal  by 
act  of  CJongress  or  so  recognized  by  the  common  law  of  EJngland  or  of  any  State 
of  the  Fnion.  They  adopted  im|)eachment  as  a  means  of  romoving  men  from 
oflice  whose  misconduct  imperils  the  public  safety  and  renders  them  unfit  to 
occupy  official  position. 

Mr.  President,  I  shall  also  read  from  Pomeroy  on  the  Constitution, 
pages  C08-609 : 

We  must  adopt  the  second  and  more  enlarged  theory,  because  it  is  in  strict 
harmony  with  the  general  design  of  the  organic  law,  and  because  It  alone  will 
effectively  protect  the  rights  and  liberties  of  the  people  against  the  unlawful 
encroachments  of  power.  Narrow  the  scope  of  Impeachment,  and  the  restraint 
over  the  acts  of  rulers  Is  lessened.  If  any  fact  respecting  the  Constitution  is 
incontrovertible  it  is  that  the  convention  which  framed,  and  the  people  who 
adopted  it,  while  providing  a  government  sufllciently  stable  and  strong,  Intended 
to  deprive  all  officers,  from  the  highest  to  the  lowest,  of  any  opimrtunity  to 
violate  their  public  duties,  to  enlarge  their  authority,  and  thus  to  encroach 
gradually  or  suddenly  upon  the  liberties  of  the  citizen.  To  this  end  elections 
were  made  as  frequent,  and  the  terms  of  office  as  short,  as  was  deemed  com- 
patible with  an  uniform  course  of  administration.  But  lest  these  political  con- 
trivances should  not  be  sufficient  the  impeachment  clauses  were  added  as  a 
sanction  bearing  upon  official  rights  and  duties  alone,  by  which  officers  might 
be  completely  confined  within  the  scope  of  the  functions  committed  to  thoni. . 
We  can  not  argue  from  the  British  Constitution  to  our  own,  because  the  English 
imi)eachment  is  not,  nor  was  It  intended  to  be,  such  a  sanction.  But  the 
English  law  recognizes  a  compulsive  measure  far  more  terrible  because  far  more 
liabie  to  abuse  than  impeachment.  What  tlie  British  Commons  and  Lords  may 
not  do  by  Impeachment  the  Parliament  may  accomplish  by  a  bill  of  attainder. 
If  the  Commons  can  only  present  and  the  Lords  can  only  try  articles  which 
charge  an  indictable  offense,  there  is  no  such  restriction  upon  their  resort  to  a 
bill  of  attainder,  or  of  pains  and  penalties.  The  Constitution  has  very  properly 
prohibited  this  species  of  legislation,  but  the  constitutional  imi>enchment  was 
Intended  to  partially  supply  its  place  under  another  and  better  form  by  intro- 
ducing the  orderly  methods  of  judicial  trial  and  by  requiring  a  majority  of 
two-thirds  of  the  Senate  to  convict. 

The  same  considerations  will  apply  with  equal  force  to  that  branch  of  the 
argument  which  is  based  upon  the  phrase  "high  crimes  and  misdemeanors." 
Even  had  the  words  been  "felonies  and  misdemeanors,"  we  should  not  be 
obliged  to  take  them  in  a  strict  technical  sense;  they  would  be  susceptible  of 
a  more  general  meaning  descriptive  of  classes  of  wrongful  acts,  of  violations 
of  official  duty  punishable  through  the  means  of  impeachment.  But  in  fact 
the  language  used  can  not  be  reconciled  with  the  assumed  technical  Inter- 
pretation. The  phrase  "high  crimes  and  mlsdemennors"  seems  to  have  been 
left  purposely  vague;  the  words  point  out  the  general  character  of  the  acts  as 
unlawful ;  tlie  context  and  the  whole  design  of  the  impeachment  clauses  show 
that  these  acts  were  to  be  official;  and  the  unlawfulness  was  to  consist  in  a 
violation  of  public  duty  which  might  or  might  not  have  been  made  an  ordinary 
indictable  offense.     (Pomeroy's  Constitutional  Law  continued,  pp.  608-609.) 

Mr.  President,  we  come  now  to  the  expression  employed  in  the 
Constitution— "  treason,  bribery,  and  high  crimes  and  misdemean- 
ors." "Treason  "  needs  no  definition :  "  bribery  "  needs  no  definition  : 
but  you  can  nowhere  find  the  meaning  of  the  term  "higli  crimes" 
or  the  term  "misdemeanors"  as  they  are  there  used,  except  by  a 
res-crt  to  the  English  parliamentary  law  and  to  the  American  prec- 
edents which  have  followed  that  law. 

But  the  counsel  say  you  must  go  to  the  English  con>m(^n  law. 
thereby  meaning  the  English  municipal  law.  which  has  been  defined 
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to  be  a  rule  or  rules  "commanding  that  which  is  right  and  forbidding 
that  which  is  wrong."  No,  no,  Mr.  President.  No  commentator 
has  said  that.  No  adjudicated  case  has  held  that.  The  correct  doc- 
trine is  that  for  the  true  interpretation  of  those  words  you  go  to 
the  body  that  invented  and  employed  them.  Where  else  would  you 
go?  There  is  the  fountain  source.  I  go  to  the 'ordinary  courts 
of  law  for  the  common  law  of  Great  Britain. 

The  common  law;  what  is  it?  The  decisions,  opinions,  jud^ents, 
and  precedents  of  common-law  tribunals.  What  law  court  in  this 
country  or  in  Great  Britafri,  sitting  as  a  law  court,  building  up  and 
adding  to  and  interpreting  municipal  law,  ever  dealt  with  the  question 
of  what  constituted  high  crimes  and  misdemeanors,  or  what  consti- 
tuted an  impeachable  offense?  To  interpret  and  expound  that  law 
has  never  been  a  function  of  any  court.  Impeachment  has  been 
always,  when  employed  by  our  British  ancestors  down  to  this  good 
hour,  a  proceeding  apart  from  that  of  the  ordinary  courts  that  are 
constituted  and  organized  to  sit  and  hear  causes  that  are  justiciable. 
I  think  I  need  not  dwell  further  upon  that. 

Mr.  President,  as  to  the  definition  of  impeachable  offenses,  as  Kawle 
said,  it  is  difficult  to  define  what  they  are.  The  fact  is  that  many 
provisions  of  the  Constitution  are  incapable  of  an  advanced,  com- 
prehensive, or  satisfactory  definition  to  meet  every  case  that  may 
possibly  arise.  The  mistake  that  these  gentlemen  representing  the 
respondent  make  is  that  thej  confuse  the  question  of  jurisdiction 
-with  the  question  of  definition.  It  is  familiar  to  every  Senator, 
whether  he  be  a  lawyer  or  layman,  that  the  Constitution  is  an  instru- 
ment of  enumeration  and  not  of  definitions.  So,  when  you  come  to 
the  clause  that  gives  you  jurisdiction  of  this  case — the  impeachment 
case — you  know  from  the  history  of  the  formation  of  our  Government 
that  such  provision  was  inserted  in  order  to  clothe  somebody  under 
the  Federal  Government  with  the  jurisdiction  to  remove  ci^^l  officers. 

The  fathers  thought  it  not  wise  to  give  it  to  the  President,  for  the 
King  had  it  and  had  abused  it.  They  thought  it  not  wise  to  turn  it 
over  to  the  House  of  Representatives  or  the  House  and  the  Senate 
jointly.  They  looked  with  confidence  to  the  far  future,  when  possibly 
the  country  might  be  imperiled  on  account  of  the  faithlessness  of 
public  officials,  and  they  said  the  Senate,  the  representatives  of  the 
States,  the  States  each  choosing  the  Senators  through  the  medium  of 
their  legislature  or,  as  I  hope  it  will  be  soon,  through  the  medium 
exercised  directly  by  the  people,  that  this  body — the  Senate — could 
be  intrusted  with  this  power.  Why  ?  Because,  in  addition  to  what  I 
have  said,  it  was  less  likely  to  be  abused  here  than  elsewhere.  Possi- 
bly a  President  might  want  to  coerce  the  judiciary ;  possibly  the  House 
of  Representatives  might  be  inflamed  in  times  or  excitement ;  but  this 
body,  composed  of  men  of  long  tenure,  of  trained  minds,  of  ex- 
perience in  public  affairs,  could  be  intrusted  with  this  extraordinary 
jurisdiction  and  power. 

It  may  be  well  for  me  to  quote  in  this  connection  the  provisions 
of  the  Constitution  relating  to  impeachments : 

Tho  TToiiso  of  Kepresentativos  shall  choose  their  Speaker  and  other  officers,  and 
shall  have  the  sole  power  of  impeachment.     (Art.  I,  sec.  2.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for 
that  purpose,  they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  Uriited 
States  is  tried,  the  Chief  Justice  shall  preside;  and  no  person  shall  be  convicted 
without  tlie  concurrence  of  two- thirds  of  the  members  present.     CArt.  I.  sec.  3.) 
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Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under 
the  United  States;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject 
to  indictment,  trial,  judgment,  and  punishment,  according  to  law.     (Art.  I,  sec.  3.) 

The  President  shall  be  commander  in  chief  of  the  Army  and  Navy  of  tlie  United 
States,  and  of  the  militia  of  the  several  States,  when  called  into  the  actual  service 
of  the  United  States;  he  may  require  the  opinion  in  writing  of  the  principal  officer 
in  each  of  the  executive  departments,  upon  any  subject  relating  to  the  duties  of 
their  respective  offices,  and  he  shall  have  power  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States,  except  in  cases  of  impeachment.  (Art.  II, 
sec.  2.) 

The  President,  Vice  President,  and  all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  briberj',  or  other 
high  crimes  and  misdemeanors.     (Art.  II,  sec.  4.) 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and  establish. 
The  judges,  botli  of  tlie  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behavior,  and  shall,  at  stated  times,  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  continuance  in  office.     (Art.  Ill,  sec.  1.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury;  and  such 
trial  shall  be  hold  in  tne  State  where  the  said  crimes  shall  have  been  committed; 
but  when  not  committed  within  any  State,  the  trial  shall  be  at  such  place  or  places 
as  the  Congress  may  by  law  have  directed.     (Art.  Ill,  sec.  2.) 

So  it  will  readily  be  seen  that  whenever  the  House  of  Representatives 
shall  impeach  a  civil  officer,  the  Senate  is  authorized  to  try  the 
case,  ana  is  empowered  to  convict  and  expel  the  offending  officer. 

I  will  not  undertake  to  frame  a  complete  definition  of  all  the 
causes  to  which  impeachment  anpiies.  The  Constitution  has  ab- 
stained from  attempting  such  a  definition. 

The  causes  for  wnich  a  civil  officer  of  the  United  States  may  be 
removed  from  office  by  impeachment  were  purposely  made  indefinite 
by  the  framers  of  the  Constitution,  just  as  under  the  Articles  of  War 
the  causes  for  which  an  officer  of  the  Army  or  Navy  may  be  sum- 
marily removed  from  office  by  sentence  of  court-martial  were  pur- 
posely made  indefinite. 

An  impeachable  high  crime  or  misdemeanor  may  be  said  to  be  a 
political  offense  by  a  civil  officer  of  the  United  States  which  is 
prejudicial  to  the  public  interest.  It  may  consist  in  any  official 
misconduct  or  misbehavior,  not  necessarily  committed  under  color 
of  office,  which  in  its  natural  consequences  tends  to  destroy  the  con- 
fidence of  the  public  in  the  official  integrity  or  bring  into  disrepute 
the  personal  character  of  the  offender. 

I  may  be  permitted  to  read  from  Guthrie's  Fourteenth  Amendment: 

Such  a  Ck)nstitution  Is  an  enumeration  of  general  principles  and  powers  or 
of  limitations  upon  the  exercise  of  governmental  functions,  and  it  is  not  a 
mere  code  of  rules  to  regulate  particular  cases.  All  progress  and  improvement 
would  be  barred,  and  a  constitution  would  soon  become  useless  if  it  were  not 
construed  as  a  declaration  of  general  principles  to  be  applied  and  adapted  as 
new  conditions  presented  themselves.  *  *  *  As  Chief  Justice  Marshall  said 
in  the  famous  case  of  McCulloch  v,  Maryland:  "A  constitution,  to  contain  an 
accurate  detail  of  all  the  subdivisions  of  w^hich  its  great  powers  will  admit, 
and  of  all  the  means  by  which  they  may  be  carried  into  execution,  would  par- 
take of  the  prolixity  of  a  legal  code,  and  could  scarcely  be  embraced  by  the 
human  mind.  It  would  probably  never  be  understood  by  the  public.  Its  nature 
therefore  requires  that  only  its  great  outlines  should  be  marked,  its  important 
objects  designated,  and  the  minor  ingredients  which  compose  those  objects  be 
deduced  from  the  nature  of  the  objects  themselves."  And  ex-President  Ilnrri- 
son  has  well  said  in  his  interesting  book  on  This  Country  of  Ours :  "  To 
the  lay  mind  it  may  seem  puzzling  and  not  a  little  discouraging  that  a  century 
has  not  sufficed  to  interpret  the  Constitution;  but  the  explanation  is  largely  in 
the  fact  that  constitutional  provisions  are  general  and  not  particular,  and  the 
court  Is  required  constantly  to  apply  them  to  particulars  and  to  new  conditions." 
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with  those  notes  under  our  subpcBna,  which  show  that  on  the  18th 
day  of  September  Williams  said  he  had  been  at  Judge  Archbald's 
office  and  had  seen  on  the  judge's  desk  a  brief  in  the  Lighterage  case, 
and  on  the  28th  day  of  September  those  notes  show  that  Williams 
came  in  in  the  morning  and  said  he  was  going  over  to  see  the  judge 
about  that  case,  and  later  in  the  day  he  came  back  and  said  he  had 
talked  with  the  judge  about  it.  And  the  undisputed  evidence  dis- 
closes that  the  trial  list  or  docket  of  the  Commerce  Court  containing 
the  word  "lighterage"  in  connection  with  that  case  was  sent  to 
Judge  Archbald  on  or  about  the  middle  of  September. 

Now,  that  was  after  the  judge  had  been  to  Mr.  Brownell,  and  it 
was  long  after  Capt.  May  had  written  the  letter  in  which  he  said 
he  would  recommend  the  sale  of  the  Katydid  dump  for  the  sum  of 
$4,500  to  his  company. 

It  is  impossible,  in  the  first  place,  that  Judge  Archbald  could  have 
said  anything  to  Mr.  Williams  about  this  case  at  the  time  Williams 
said  he  did,  and  it  is  impossble,  if  the  conversation  took  place  at 
the  time  the  notes  of  Mary  Boland  indicate  it  did,  that  it  could  have 
had  any  effect  upon  the  action  of  the  Hillside  Coal  &  Iron  Co. 

In  this  connection  I  wish  to  refer  to  the  fact  that  it  appears  that 
Mr,  William  P.  Boland  got  Williams  to  go  into  the  room  which  is 
next  to  Judge  Archbald's  office,  the  room  through  which  you  go  to 
get  into  his  office,  occupied  usually  by  his  clerk  or  a  subordinate  of 
some  kind,  and  to  stand  at  that  window  and  show  him  the  lighterage 
paper,  whatever  it  was.    That  is  Boland's  story. 

I  suggest  to  the  Senate  whether  that  does  not  indicate  that  this 
whole  lighterage  business  is  one  of  those  things  which  was  concocted 
by  the  unbalanced  mind  of  William  P.  Boland,  and  that,  as  a  matter 
01  fact,  Williams  never  had  any  conversation  with  the  judge  about 
it  at  any  time  or  any  place.  If  he  ever  did  have  any  such  conversa- 
tion, it  occurred  long  after  the  option,  or  what  they  call  the  option, 
had  been  given  to  Mr.  May,  and  it  occurred  after  the  Lighterage  case 
had  been  decided  by  Judge  Archbald  and  the  other  members  of 
the  Commerce  Court  and  while  the  case  had  gone  up  to  the  Supreme 
Court  of  the  United  States  on  appeal  from  their  judgment. 

But  more  extraordinary  still.  Senators,  is  the  statement  which  was 
made  to  the  House  by  Mr.  Manager  Sterling,  which  has  heretofore 
been  referred  to  in  the  taking  of  testimony  in  this  case,  on  page  59. 
You  will  bear  in  mind  that  Judge  Archbald  never  knew  anything 
about  the  Bradley  transaction.  He  was  in  Washington  when  it  oc- 
curred. Capt.  May  was  the  person  who  sent  the  contract  to  Bradley 
and  recalled  it  at  the  station.  This  is  what  Mr.  Manager  Sterling 
recollected  of  that  transaction  when  he  was  informing  the  House 
what  was  the  evidence  against  Judge  Archbald : 

That- 
Referring  to  the  contract — 

was  sent  to  Bradley  on  one  day,  and  the  next  day  Archbald  sees  Bradley  at 
the  depot  and  asks  him  to  call  that  off;  that  some  complications  have  arisen, 
and  they  had  better  stop  the  negotiations;  and  also  writes  him  a  letter  to  the 
same  effect,  in  which  he  tells  him  the  transaction  will  be  withdrawn  on  account 
»f  certain  complicatlona  No  one  knows  what  complications  were  referred  to, 
excepting  there  had  appeared  in  the  newspapers  in  the  meantime  this  scandal 
ibout  Judge  Archbald's  relations  with  persons  who  had  litigation  in  his  court. 
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The  most  extraordinary  travesty  on  evidence  that  I  ever  heard 
stated  in  any  court  anywhere.  *  Instead  of  stating  that  Judge  Arch- 
bald  never  had  anything  whatever  to  do  with  the  Bradley  transac- 
tion, and  that  Capt.  May  had  recalled  the  contract  because  of  the 
contention  growing  out  of  letters  written  to  him  by  adverse  claim- 
ants, and  on  the  advice  of  his  counsel  had  withdrawn  it,  to  tell  the 
House  that  Judge  Archbald  was  making  the  sale  to  Bradley,  and 
that  after  the  thing  had  been  published  in  the  newspapers,  which 
was  not  until  10  days  after  the  contract  was  withdrawn,  the  judge 
went  and  recalled  it,  thereby  practically  telling  the  House  that 
Judge  Archbald  had  confessed  his  guilt. 

There  are  other  things  in  the  same  line  that  I  thought  of  referring 
to,  but  I  shall  not  take  up  your  time  in  that  way.  Those  are  sufla- 
cient.  But  I  ask  the  Senate  to  consider  how  much  weight  should  be 
given  to  the  fact  that  the  President  of  the  United  States  thought 
it  worth  while  to  have  this  matter  investigated,  when  his  action  was 
brought  about  by  presenting  to  hin(^  a  paper  obtained  in  the  way  that 
this  Cockrell  statement  was  prepared,  containing  a  tissue  of  misstate- 
ments so  erroneous  that  they  are  absurd ;  when  that  paper  was  made 
upon  the  statements  of  a  man  who  was  clearly  out  of  his  mind,  and 
made  without  any  investigation  to  determine  whether  he  was  telling 
the  truth;  when  the  Judiciary  Committee  took  that  inquiry  out  oi 
the  hands  of  the  executive  department  of  the  Government  just  at 
the  time  when  Judge  Archbald  was  to  have  an  opportunity  to  de- 
fend himself  and  to  show  what  the  real  facts  were.  I  ask  what 
weight  shall  be  given  to  the  fact  that  practically  all  the  Members  of 
the  other  House  voted  in  favor  of  these  impeachment  articles,  when 
that  vote  was  obtained  upon  the  erroneous  statements  which  the  man- 
agers so  innocently  made  to  the  House,  bearing  so  terribly  against 
Judge  Archbald  and  so  entirely  inconsistent  with  the  real  facts? 
Further,  what  consideration  should  be  given  to  that  vote,  when  it  was 
obtained  upon  the  statement  made  to  the  House  by  three  members  of 
the  Judiciary  Committee,  who  are  here  to-day  as  managers,  that  it 
was  not  to  be  considered  as  a  vote  upon  the  guilt  or  the  iimocence  of 
Judge  Archbald,  but  that  every  friend  of  his  in  that  House  should 
vote  for  it  so  as  to  send  the  case  to  the  Senate,  where  he  should  be 

fpiven,  what  he  had  never  before  had,  an  opportunity  to  show  what  the 
acts  were? 

It  is  not  until  now,  when  the  last  of  his  counsel  to  speak  is  closing 
the  argument  for  the  respondent,  that  the  Senators  who  are  doing 
me  the  honor  to  listen  to  me  know  what  the  facts  in  this  case  are, 
because  it  is  simply  impossible  for  anybody,  except  those  who  have 
been  familiar  with  the  case  heretofore,  who  have  gone  over  the  case 
with  the  witnesses  before  they  came  on  the  stand,  and  who  have 
examined  and  classified  the  evidence  and  arranged  it  as  we  have  had 
to  do  for  your  information,  to  know  what  the  facts  are.  I  ask  you 
now,  after  the  evidence  is  all  in,  to  see  how  pitifully  poor  are  the 
real  facts  against  Judge  Archbald  in  this  case,  and  whether  you 
will  consider  that  you  will  throw  aside  the  language  of  the  Consti- 
tution^ which  says  that,  in  order  to  convict,  you  must  find  that  he  has 
committed  a  crime  or  something  that  is  punishable,  and  that  you 
will  say  that  upon  those  transactions  which  are  so  trivial  and  which 
any  man  in  his  condition,  however  honest  and  upright,  might  have 
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ligent  effect  to  each.  It  is  not  presuni3<l  that  the  legislature  intended  any 
part  of  a  statute  to  be  without  meaning.  (Southerland  on  Statutorj'  Con- 
struction, p.  412.) 

Now,  we  have  heard  discussed  the  jurisdictional  ROwer  of  this  body, 
the  power  to  impeach.  Mark  you,  Mr.  President,  the  impeaching 
clause  confers  jurisdiction  and  power  upon  you.  It  contains  the 
limitation  that  this  power  is  confined  to  civil  officers.  The  Constitu- 
tion of  the  United  States  is  an  instrument  of  delegated  powers,  and 
I  take  it  that,  even  without  the  tenth  amendment,  power  not  delegated 
to  the  Federal  Government  would  not,  under  the  theory  of  the 
Federal  scheme  that  the  States  entered  into,  have  been  conferred 
upon  the  Federal  Government.  This  power  here  invoked  was  given 
to  you — this  jurisdiction,  this  process,  if  you  please.  Why  is  the 
process  necessary  ?  You  can  speak  of  removal  from  public  office,  or, 
m  the  language  of  the  respondent's  ingenious  counsel,  you  can  speak 
of  the  "  recall."  We  have  under  the  Constitution  power  of  removal 
vested  somewhere  and  applicable  to  the  case  of  every  official  or 
functionary  of  the  Federal  Government. 

The  President  is  automatically  "recalled,"  if  you  please,  auto- 
matically removed,  every  four  years.  You,  Senators,  are  automati- 
cally "recalled"  every  six  years.  A  Representative  has  to  face  a 
"  recall "  or  a  removal  every  two  years.  Every  civil  officer  is  remov- 
able by  a  time  limit  or  is  removable  at  the  pleasure  of  the  appoint- 
ing power  except  one,  and  that  one  is  the  Federal  judge,  who  can  be 
removed  by  the  judgment  of  the  Senate  only. 

Oh,  it  is  monstrous,  say  the  counsel,  to  contemplate  taking  from  his 
high  position  of  violated  trust  this  judge.  Let  us  see  the  conditions 
upon  which  he  acquired  that  trust.  Here  I  invoke  the  doctrine  that 
this  provision  of  the  Constitution  must  be  construed  in  pari  materia 
with  the  jurisdictional  or  impeachment  provision  which  has  been  so 
often  referred  to.  Says  the  Constitution,  "Judges  *  *  *  shall 
hold  their  offices  during  good  behavior." 

Mr.  President,  that  was  the  contract.  That  is  a  corollary  to  the  ap- 
pointing power.  That  was  the  limitation.  That  was  the  protection 
promised  to  the  people  against  abuse.  Yet  this  cardinal  canon  of  con- 
struction to  which  I  have  referred  is  to  be  ignored  and  the  tenure  con- 
ditioned upon  good  behavior  is  to  be  read  out  of  the  Constitution. 
Watson  and  Tucker  and  all  of  the  other  authorities  say,  if  you  con- 
strue it  as  the  counsel  in  this  case  construe  it,  you  render  it  a  nullity. 

Did  our  fathers  write  meaningless  phrases  into  the  organic  law  of 
our  country?  Did  they  not  have  a  purpose,  a  well-considered  pur- 
pose, when  they  put  those  words  into  that  instrument?  You  can 
not  get  away  from  the  proposition  that  in  the  case  of  a  judge  his 
tenure  is  limited  to  during  good  behavior.  It  carries  with  it  the  im- 
doubted  meaning  and  force  that  if  he  misbehaves  himself  he  shall  not 
longer  hold  that  office. 

ui  his  work  on  the  Constitution,  Foster  says  (p.  686)  : 

The  Constitution  provides  that — 

"  The  judges,  both  of  the  Supreme  and  Inferior  courts,  shaU  hold  their  office 
during  good  behavior." 

This  necessarily  implies  that  they  may  be  removed  In  case  of  bad  behavior. 
But  no  means  except  impeachment  is  provided  for  their  removal,  and  Judicial 
misconduct  is  not  indictable  by  either  a  statute  of  the  United  States  or  the 
common  law. 
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Tbe  Constitution  provides  that  the  judges  shall  hold  their  position 
during  good  behavior,  and  as  an  unavoidable  corollary  to  this  pro- 
vision it  must  follow  that  misbehavior  on  the  part  of  the  judge  will, 
when  the  jurisdiction  and  power  of  this  tribunal  is  invoked,  remove 
him  on  account  of  the  forfeiture  of  title  to  his  judicial  office. 

This  provision  in  the  Constitution  is  an  admonition  against  mis- 
behavior by  a  judge.  Thus,  when  a  judge  commits,  acts  constituting 
misbehavior  within  the  meaning  of  this  provision  he  violates  the 
positive  law  of  the  land.  A  statute  of  Congress  has  no  force  or 
effect  unless  it  is  passed  in  pursuance  of  the  legislative  powers  granted 
to  Congress  by  the  Constitution.  Therefore,  if  Congress  should  pass  , 
a  statute  making  misbehavior  or  misconduct  on  the  part  of  a  Federal 
judge  an  indictable  offense,  the  question  which  would  confront  the 
Senate  would  be  precisely  the  same  as  the  question  which  is  pre- 
sented in  the  case  now  before  you  for  your  determination. 

Senators,  your  powers  are  derived  from  the  Constitution  just 
as  the  powers  of  the  Supreme  Court  are  derived  from  that  instru- 
ment. It  is  not  competent,  it  is  not  wuthin  the  power  of  Congress, 
by  an  enactment,  to  add  to  the  jurisdiction  or  powers  of  this  body 
or  of  the  Supreme  Court. 

It  may  be  that  if  an  act  of  Congress  should  denounce  certain 
things  as  constituting  high  crimes  and  misdemeanors  the  Senate 
would  take  it  as  a  legislative  interpretation  of  the  Constitution. 
You  might  follow  it  and  agree  to  it.  But  if  you  saw  fit  to  say  that 
the  offenses  denounced  by  such  act  of  Congress  do  not  constitute  high 
crimes  and  misdemeanors  as  contemplated  by  the  Constitution  what 
power  can  gainsay  your  rightful  authority  to  so  determine  ? 

In  the  old  case  of  Marbury  v.  Madison  the  Supreme  Court  held  that 
you  can  not  add  to  the  jurisdiction  of  that  tribunal,  because  it  was  of 
a  constitutional  derivation.  The  same  power  that  denies  the  enlarge- 
ment denies  the  subtraction. 

Now,  Mr.  President,  it  is  not  necessary  that  the  offense  be  com- 
mitted under  the  color  of  office.  Suppose  a  judge  were  to  commit 
highway  robbery  and  be  put  in  the  penitentiary,  would  you  hold 
that  he  could  not  be  impeached  upon  the  ground  that  it  was  not 
done  in  his  liidicial  capacity  ?  Would  you  say  that  he  could  go  on  and 
hold  that  omce  and  administer  justice  in  behalf  of  the  people  of  the 
Federal  Union  from  the  walls  of  the  penitentiary  of  some  State  ?  It 
is  an  absurdity. 

I  read  from  Black  on  the  Constitution : 

Treason  and  bribery  are  well-defined  crime.  But  the  phrase  "other  high 
crimes  and  misdemeanors"  Is  so  very  indefinite  that  practically  It  Is  not  sus- 
ceptible of  exact  definition  or  limitation,  but  the  power  of  impeachment  may 
be  brought  to  bear  on  any  offense  against  the  Constitution  or  the  laws  which, 
in  the  judgment  of  the  House,  is  deserving  of  punishment  by  this  means  or  is 
of  such  a  character  as  to  render  the  party  accused  unfit  to  hold  and  exercise 
his  ofl5ce.  It  is,  of  course,  primarily  directed  against  official  misconduct.  Any 
gross  malversation  in  office,  whether  or  not  it  is  a  punishable  olTense  at  law. 
may  be  made  the  ground  of  an  impeachment.  But  the  power  of  imiK^achment 
is  not  restricted  to  political  crimes  alone.  The  Constitution  provides  that  the 
party  convicted  upon  Impeachment  shall  still  remain  liable  to  trial  and  punish- 
ment according  to  law.  From  this  it  is  to  be  inferred  that  the  commission  of 
any  crime  which  Is  of  a  grave  nature,  though  it  may  have  nothing  to  do  with  the 
person's  official  position,  except  that  it  ehows  a  character  or  n.otives  incon- 
sistent with  the  due  administration  of  his  office,  would  render  him  liable  to 
impeachment.  It  will  be  perceived  that  the  power  to  determine  what  crimes 
are  Impeachable  rests  very  much  with  Congress.  For  the  House,  before  pre- 
ferring articles  of  impeachment,   will   decide  whether   the   acts   or  conduct 
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complained  of  constitute  a  "  high  crime  or  misdemeanor.*'  And  the  Senate  in 
trying  the  case  will  also  have  to  consider  the  same  question.  If  in  the  judgment 
of  the  Senate  the  offense  charged  is  not  impeachable,  they  will  acquit;  other- 
wise, upon  sufficient  proof  and  the  concurrence  of  the  necessary  majority,  they 
will  convict.  And  in  either  case  there  is  no  other  power  which  can  review  or 
reverse  their  decision.     (Black  on  Ck)nstitutional  Law,  2d.  ed.,  pp.  121-122.) 

I  now  read  from  Mr.  Tilden's  Public  Writings  and  Speeches : 

Misconduct  wholly  outside  of  the  functions  of  an  office  may  be  of  such  a 
nature  as  to  exercise  a  reflected  influence  upon  those  functions  and  to  dis- 
qualify and  Incapacitate  an  officer  from  usefully  performing  those  functions. 
This  Is  especially  and  peculiarly  true  of  the  judicial  office.  In  such  cases  the 
misconduct  constitutes  an  impeachable  offense  and  is  ground  for  removal. 
The  words  '*high  crimes  and  misdemeanors"  are  not  limited  to  official  acts. 
(Tilden's  Public  Writings  and  Speeches,  p.  481.) 

Now,  the  question  of  misbehavior,  I  take  it,  has  been  fully  dealt 
with  by  my  associates  in  their  discussion  of  the  case. 

Mr.  President,  we  come  now  to  consider  one  thing  in  this  case,  to 
use  the  lan^age  of  the  street,  that "  bobs  up  serenely  in  every  crimi- 
nal case.  Every  old  criminal  lawyer  on  earth  raises  it  in  every  case, 
and  in  this  high  tribunal  when  this  man's  acts  are  revealed  to  you  in 
their  nakedness,  in  their  probative  force,  from  which  you  can  draw 
your  own  inference  or  conclusion,  the  "  fog  machine  "  is  put  to  work 
on  intent.  But  sensible  men,  as  you  Senators  are,  need  not  the  volun- 
tary aid  of  this  accused  man  to  tell  you  his  intent.  It  was  significant 
in  the  trial  that  one  of  the  counsel  read  from  an  authority  the  con- 
cluding sentence  of  which  was  that  such  evidence  given  by  a  defen- 
ant  is  of  little  value.    Indeed,  it  is  of  little  value  in  this  case. 

Mr.  President,  there  never  was  a  criminal  on  earth  who  would  not 
disclaim  a  bad  intent;  and  yet  shall  they  go  unwhipped  of  justice^ 
It  is  a  peculiar  characteristic  of  persons  afflicted  with  paranoia  that 
they  think  they  are  right. 

I  shall  not  be  personal  here,  but  a  judge  stands  before  you  wlio  is 
forced  under  cross-examination  to  admit  that  he  engaged  in  a  prac- 
tice so  reprehensible  that  no  honorable  judge  was  ever  accused  of  the 
like  before,  brazenly  admitted  that  he  had  done  it,  that  he  had  sought 
the  money,  that  he  wanted  it,  and  said  on  the  witness  stand  here, 
"What  of  it?" 

Mr.  President  and  Senators,  that  is  one  thing  the  matter  to-day 
with  the  Federal  judiciary — some  of  them.  I  am  glad  to  say  that  T 
think  in  point  of  integrity  and  fairness  and  ability  the  Federal  judi- 
ciary averages  in  every  respect  as  high  as  the  judiciaiy  of  any  State. 
I  pause  long  enough  to  pay  that  great  branch  of  our  Government  this 
tribute,  that  nearly  all  of  them  are  honest,  high-minded,  faithful 
ministers  of  public  justice. 

I  read  from  165  United  States,  page  53,  the  case  of  Agnew  r. 
United  States.  It  was  claimed  in  this  case  that  the  trial  court  erred 
in  giving  the  following  instructions : 

The  law  presiniios  that  every  man  intends  the  le.2:Itimate  consequence  of  his 
own  arts.  Wronprfnl  acts  knowingly  or  intentionally  committed  Ccan  neither  be 
Justified  nor  excused  on  the  ground  of  Innocent  intent.  The  color  of  the  act 
determines  ttie  complexion  of  the  intent.  The  intent  to  Injure  or  defraud  is 
presumed  when  the  unlawful  net,  which  results  in  loss  or  Injury,  is  proved  to 
have  been  knowingly  committed. 

But  Chief  Justice  Fuller  said : 

In  our  opinion  there  was  evidence  tending  to  establish  a  state  of  case  justify- 
ing the  giving  of  this  Instruction,  which  was  unexceptionable  as  matter  of  law. 
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Now  I  come  to  discuss  briefly  the  question  of  character.  It  is 
not  pleasant  to  me  to  have  to  animadvert  upon  the  conduct  of  one 
of  my  own  brethren  who  belongs  to  the  opposition  in  this  discus- 
sion. He  made  much  ado  about  nothing.  Senators,  shall  I  say 
that  he  took  an  unimportant  matter  and  distorted  it  into  some- 
thing that  it  did  not  mean  for  the  purpose  of  beguiling  you  into  a 
belief  that  is  not  founded  upon  fact,  for  the  purpose,  as  a  part  of  an 
argument,  to  mislead  ?  I  shall  not  say  to  deceive,  for  that  is  a  harsh 
word.  He  adverted  to  the  proceedings  when  Mr.  Manager  Clayton 
(who  is  now  addressing  you),  in  order  to  expedite  this  trial,  said 
repeatedly  it  is  not  necessar^^  to  have  a  multitude  of  witnesses  here 
to  establish  a  good  character  or  a  good  reputation  in  Scranton  on 
the  part  of  this  man.  We  do  not  put  that  reputation  in  issue.  We 
will  offer  no  witnesses. 

The  Senate  will  recall  that  the  manager  said  that  this  right  to 
examine  character  witnesses  had  a  limitation  in  every  court  in  every 
State  in  the  Union,  either  limited  by  the  discretion  of  the  judge, 
or  limited  by  the  rule  of  the  court,  or  limited  by  statute,  and  I  said 
that  in  the  State  of  Illinois,  by  a  rule  of  the  supreme  court,  that  had 
the  force  and  effect  of  statute,  it  was  limited  to  eight ;  and  yet,  for- 
sooth, when  I  was  trying  to  aid  this  body  to  bring  this  cause  to  a  con- 
clusion, on  that  little  circumstance  he  builds  up  his  assertion,  not  war- 
ranted, sayinff :  "  Oh,  this  man's  character,  his  integritv,  is  unassailed 
and  unassailable."  Oh,  puny  argument !  Oh,  despicable  suggestion ! 
Oh,  bow  execrable!    Oh,  oh,  miserable  pettifogging ! 

Mr.  President,  the  character  of  this  man  or  his  reputation  at 
Scranton  is  not  what  we  are  trying.  We  are  trying  him  for  misbe- 
havior. Honorable  counsel  for  the  respondent  referred  to  a  case  in 
Hol}^  Writ,  where  Christ  shielded  the  woman  from  being  stoned.  I 
do  not  know  what  application  he  meant  to  make  of  that,  but  I  sup- 
pose that  he  meant  to  say  that  Christ  forgave  the  sinning  woman, 
who  had  not  a  good  reputation,  and  therefore  by  what  he  believes  to 
be  ineluctable  logic  you  should  forgive  this  sinful  judge.  Atoning 
grace  is  never  extended  except  following  contrite  confession. 

Mr.  President,  I  may  be  pardoned  for  referring  to  another  case  in 
the  Scriptures  often  referred  to.  The  betrayer  of  our  Saviour,  who 
gave  that  betraying  kiss  for  the  30  pieces  of  silver,  had  a  good  reputa- 
tion and  could  have  proved  it  by  all  the  other  Apostles  and  by  the 
people  who  saw  that  body  going  about  doing  good;  and  yet,  Mr. 
President,  and  still  yet,  he  was  guilty  of  betraying  his  Lord  and 
Master,  just  as  this  man,  clothed  on  account  of  his  high  reputation 
with  power  and  responsibility,  has  prostituted  that  power  and  respon- 
sibility for  the  greed  of  gain  ! 

Again,  let  me  quote  from  the  Book  that  the  counsel  for  the  re- 
spondent who  first  spoke  seems  to  think  a  good  authority  here : 

He  that  is  greedy  of  gain  troiibleth  Iiis  own  lionse;  bnt  lie  that  hateth  gifts 
shall  live. 

And  again: 

Thon  Shalt  take  no  gift :  for  the  gift  blindeth  the  wise  and  perverteth  the 
words  of  the  righteous. 

That  is  what  it  would  do  to  him.  The  reward  that  was  to  come  to 
his  henchmen  is  also  dealt  with,  I  think,  in  this  same  Book.  They 
were  to  get  money ;  these  railroad  officials  were  to  have  the  favor  of 

Sir,2.>— S.  D<H-.  1140,  (i2-3,  vol  2 .32 
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the  judge;  they  were  to  be  welcomed  among  the  high  and  the  mighty 
who  sat  in  the  judgment  seat  in  the  Conmierce  Court.  "A  man's 
gift  maketh  room  for  him  and  bringeth  him  before  great  men," 
namely,  the  judges  of  the  Commerce  Court  of  the  United  States. 

Mr.  ^President,  the  necessary  effect  of  this  judge's  conduct,  regard- 
less of  his  intent,  was  repeated  misbehaviors.  It  in  no  wise  subtracts 
from  the  sum  of  his  wrong  conduct  if  his  standard  was  as  low  as  it 
seems  to  have  been.  AVe  are  not  to  judge  him  by  that  degraded  view, 
but  we  are  to  pronounce  judgment  according  to  the  better  rule  of  the 
results,  the  consequences,  and  the  effect  of  his  conduct. 

Mr.  President,  counsel  has  said  that  the  judge  did  not  write  a 
letter  to  Brownell  on  Commerce  Court  paper, 

Mr.  WoRTHiNGTON.  I  Said  he  did. 

Mr.  Manager  Clayton.  Then  I  misunderstood  you. 

Mr.  WoRTHiNGTON.  One  of  the  managers  said  he  did  not,  and  I 
was  correcting  him  and  said  that  he  did. 

Mr.  Manager  Clayton.  Very  well.  The  counsel  for  the  respond- 
ent, after  contemptuous  reference,  waved  aside  as  of.  no  importance 
the  fact  that  the  judge  used  the  official  letterheads  of  the  Commerce 
Court  in  his  correspondence  with  the  officials  of  corporations  en- 
gaged in  interstate  commerce.  Of  course  the  mere  value  of  the 
paper  falls  under  the  doctrine  of  de  minimis,  but  this  correspond- 
ence on  these  official  letterheads  is  a  pertinent  and  important  fact. 
In  effect,  the  counsel  has  said  that  it  is  common  for  public  officials 
to  use  official  paper  in  their  correspondence.  Of  course,  Mr.  Presi* 
dent,  "  there  would  be  no  impropriety  in  writing  a  note  to  a  lady  on 
such  stationery,"  as  counsel  has  said,  but  let  me  state  an  extreme  case : 
It  would  be  highly  improper  for  any  public  official  to  write  a  note 
on  such  paper  to  a  bawd  for  the  purpose  of  making  a  liaison.  The 
evil  in  this  case  consisted  in  the  persistent  use  of  the  letterheads 
of  the  court  in  correspondence  with  perfectly  reputable  gentlemen 
representing  corporations  having  litigation  or  likely  to  have  litigation 
in  his  court.  There  should  not  be  a  suggestion  made  by  a  judge  in 
his  business  dealings  that  he  has  power  or  authority  over  those  from 
whom  he  seeks  to  obtain  a  contract  of  benefit  to  himself.  And  this 
is  true  whether  or  not  such  conduct  influenced  reputable  gentlemen. 
The  judge  sought  to  do  so. 

,  The  same  counsel  has  said  that  the  judge  made  no  effort  to  conceal 
his  identity  or  his  connection  with  these  culm  dumps.  He  drew  two 
of  the  options  for  the  purchase  of  culm  dumps  or  coal  properties, 
and  in  neither  one  of  those  options  in  which  he  was  to  share,  accord- 
ing to  the  testimony,  is  his  name  disclosed  as  a  party  in  interest,  and 
in  all.  or  nearly  all — I  am  sure  that  is  accurate — he  did  disclose  his 
name  when  he  wanted  that  disclosure  to  have  effect  upon  the  railroads 
or  upon  their  officials. 

Oh,  it  is  said  that  the  judge  has  not  been  guilty  of  bribery  or 
a  statutable  offense.  Possibly  not.  Bribery,  like  highway  rob- 
bery, is  a  brutal  and  vulgar  offense;  it  is  not  an  artistic  perform- 
ance. Of  course,  when  he  was  going  to  the  railroad  officials  either 
in  Pennsylvania  or  in  New  York,  when  he  made  his  repeated  visits 
to  the  various  cities  of  Pennsylvania — several  of  them — and  to 
New  York,  he  did  not  send  those  people  word,  "  I  must  have  money ; 
I  must  be  allowed  to  make  an  advantageous  trade,  and  you  must 
afford  to  me  that  privilege."    Oh,  no,  Mr.  President,  he  did  not  say 
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that.  That  would  have  been  rough  and  brutal,  and  would  have  prob- 
ably subjected  him  to  an  indictment  under  the  bribery  statute.  He 
was  too  learned  for  that,  too  polished,  too  suave,  too  artful.  If  he 
had  gone  into  the  offices  of  one  of  those  officials  and  said,  "  I  demand 
by  virtue  of  my  power  and  influence  as  a  judge  of  a  court  which  will 
deal  with  your  corporation  that  you  give  me  a  profitable  trade,"  he 
doubtless  would  have  been  ordered  out.  He  might  have  been  thought 
insane.  But  he  did  not  adopt  that  method.  He  wrote  some  25  or  30 
letters  to  those  officials — and  they  are  here  in  evidence — and  in  these 
25  or  30  letters,  in  nearly  every  instance,  he  used  the  official  paper 
with  the  heading  of  the  Commerce  Court  printed  on  it.  "  Oh,  but," 
he  said  on  the  stand,  "  I  just  dictated  those  letters,  and  it  was  a  mat- 
ter of  indifference  to  me ;  I  never  thought  about  it ;  my  stenographer 
selected  the  paper;"  but  this  letter  to  Brownell,  as  well  as  other  let- 
ters in  evidence,  was  not  dictated  to  a  stenographer;  they  are  in  his 
own  handwriting  and  were  written  under  the  same  letterheads. 

His  method  was  this:  To  send  a  sweet  note  making  an  engagement, 
soft  in  its  terms,  free  froiA  the  positive  assertion  that  "I  want 
money  "  or  "  I  want  to  force  you  to  give  me  an  advantageous  trade." 
No;  those  letters  amounted  to  a  messenger  in  each  case,  saying  to 
those  officials  in  honeyed  accents,  "  The  judge  says  you  ought  to  be 
good  enough  to  accord  him  the  opportunity  to  make  some  money  out 
of  trading  with  your  company  " ;  and  he  loUows  his  messenger  into 
the  offices  of  those  people  in  Pennsylvania  and  in  New  York.  In- 
stead of  a  verbal  demand,  we  can  imagine  we  hear  him  say,  softly, 
"  Good  morning,  my  dear  sir,"  and  we  imagine  that  they  might  have 
replied,  "  Good  morning.  Judge ;  you  are  a  judge  of  the  Commerce 
Court;  we  have  cases  before  you'';  and  the  judge  might  have  an- 
swered, "  Yes;  you  have  cases  before  me  for  adjudication,  but  we  will 
not  talk  about  that.  What  I  have  come  for  is  for  you  to  give  me  an 
advantageous  trade.  You  denied  the  opportunity  to  Williams;  you 
denied  those  trades  to  all  the  others  of  the  common  herd  in  Scranton — 
give  them  to  me."  Why?  He  was  judge,  and  he  sought  in  this  way 
to  commercialize  his  potentiality  as  a  judge.  I  do  not  say,  Mr.  Presi- 
dent, that  such  a  conversation  occurred,  but  the  judge  put  himself  in 
the  compromising  position  which  may  suggest  the  possibility  of  the 
thought. 

Is  that  bad  behavior  in  office?  For  that  or  other  conduct  like  it 
in  one  isolated  case  you  might  give  him  the  benefit  of  the  doubt; 
but  there  are  five  coal  transactions  in  the  record.  That  is  the  sys- 
tem to  which  Mr.  Manager  Sterling  referred.  Five  transactions  in 
regard  to  coal  dumps  or  fills,  for  which  he  sought  to  acquire  con- 
tracts that  he  might  make  money  out  of  corporations  engaged  in 
interstate  commerce.  That  is  the  system.  One  incident  follows 
right  along  after  the  other;  and  now  I  will  state  a  significant  fact, 
Senators,  or  several  significant  facts.  I  want  to  call  your  attention 
to  them.  These  facts  are  pregnant,  persuasive,  and  conclusive  that 
the  judge  misbehaved  himself. 

First.  Judge  Archbald  undertook  to  acquire  the  five  coal  proper- 
ties, or  to  deal  with  the  five  coal  properties,  after  he  became  judge 
of  the  Commerce  Court  and  not  before.  The  railroads  were  engaged 
in  interstate  commerce.  He  held  the  rights  of  those  railroads  in 
one  side  of  the  scale  and  the  rights  of  the  shippers  in  the  other.  He 
had  potentiality,  and  after  he  acquired  that  potentiality  he  became 
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afflicted  with  the  itching  palm ;  "  the  love  of  money,  the  root  of 
all  evil,"  according  to  the  blessed  Book.  This  overshadowed  and 
swept  away  all  desire  to  preserve  unsullied  his  judicial  integrity  and 
name.  Then  his  official  salary  of  $9,000  per  annum  was  regarded  by 
him  as  insufficient  for  his  comfortable  maintenance. 

Second.  Judge  Archbald  had  never  attempted  to  acquire  coal  prop- 
erty before  he  became  a  judge  of  the  Commerce  Court. 

Third.  In  no  case  dia  any  of  the  deals  involve  the  expenditure  of 
so  much  as  a  cent  of  money  by  the  judge. 

Fourth.  His  sole  contribution  in  each  case  was  his  personal  service. 
There  were  lawyers  and  lawyers  in  Scranton;  there  were  business 
men  there  who  could  draw  an  option;  they  had  but  to  copy  tliem. 
There  were  lawyers  and  lawyers  there  who  could  have  advised  them. 
What  was  his  service?  Innuence  as  a  judge.  With  whom?  With 
the  people  engaged  in  interstate  commerce  who  controlled  these 
coal  properties.     Answer  that  pregnant  fact  if  you  can. 

Fifth.  In  each  case  his  services  were  first  invited  by  some  third 
person,  some  "  go-between,"  who  requested  him  to  take  up  the  matter 
with  the  railroad  or  some  of  its  subordinate  officials  or  some  of  its 
'  ancillary  corporations.  Oh,  the  door  of  his  office  was  open,  says  the 
counsel.  Yes;  so  open,  so  notoriously  so  that  the  John  Henry 
Joneses,  the  Thomas  Star  Joneses,  the  E.  J.  Williamses,  and  men  of 
like  standing  and  irresponsibility  had  a  welcome  access  to  it.  And 
Watson  had  his  willing  ear.  So  anxious  was  he  to  help  Watson  to 
settle  a  case  which  was  likely  to  come  before  his  court  that  he  tele- 
graphed him  and  went  to  meet  him  down  at  the  Raleigh  Hotel  on  a 
cold  day.  Take  all  that.  He  was  easy,  because  they  knew  his  desire 
to  make  gainful  bargains  with  litigants  or  probable  litigants  before 
his  court. 

Mr.  President,  I  shall  here  state  the  facts  regarding  the  Lighterage 
case,  which  has  been  prominently  mentioned  in  testimony  througn- 
out  this  case.  This  case  was  a  proceeding  originally  brought  before 
the  Interetate  Commerce  Commission  by  the  Federal  Sugar  Refining 
Co.  against  the  Baltimore  &  Ohio  Railroad  and  other  railroads, 
including  the  Delaware,  Lackawanna  &  Western,  the  Erie,  and  the 
Lehigh  Valley,  for  the  purpose  of  securing  relief  from  discrimina- 
tory lighterage  charges  in  New  York  Harbor.  It  will  be  remembered 
by  the  Senators  that  Judge  Archbald  negotiated  with  the  officers 
of  the  Erie  Railroad  for  the  purchase  of  the  Katydid  culm  dump,  as 
charged  in  article  No.  1 ;  that  he  negotiated  with  the  officers  of  the 
Delaware,  Lackawanna  &  Western  Railroad  for  settlement  of  a 
case  brought  by  the  Marian  Coal  Co.  against  that  railroad  before 
the  Interstate  Commerce  Commission;  and  that  Judge  Archbald 
negotiated  with  the  Lehigh  Valley  Railroad  for  the  purpose  of  se- 
curing an  operating  lease  on  the  culm  dump  known  as  Packer  No. 
3,  charged  in  article  3.  The  Interstate  Commerce  Commission 
granted  an  order  in  favor  of  the  complainant  on  December  5,  1910. 
The  railroads  took  the  case  to  the  Commerce  Court  by  petition  filed 
on  April  12,  1911  (Commerce  Court  docket  No.  38),  and  a  pre- 
liminary injunction,  temporarily  suspending  the  operation  of  the 
order  of  the  commission,  was  granted  by  the  court  on  May  22,  1911, 
without  an  opinion.  In  June,  1911,  the  United  States,  the  Interstate 
Commerce  Commission,  and  the  Federal  Sugar  Refining  Co.  noted 
an  appeal  to  the  Supreme  Court.    The  Supreme  Court  passed  on 
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the  action  of  the  Commerce  Court  in  granting  this  preliminary 
injunction  on  June  10,  1912.  The  Supreme  Court  ruled  that  the 
Commerce  Court  had  power  to  issue  the  temporary  injunction  and 
remanded  the  case  to  that  court  for  adjudication  on  the  merits.  The 
minutes  of  the  proceedings  of  the  Commerce  Court  on  October  2, 
1911,  which  appear  in  the  testimony  of  Mr.  A.  F.  Gallagher,  page 
333  of  the  record,  shows  conclusively  that  Judge  Archbald  consid- 
ered that  this  case  was  pending  in  the  Commerce  Court  for  adjudica- 
tion on  the  merits  at  that  time.  From  this  stenographic  report  it 
appears  that  the  counsel  for  the  United  States  objected  to  the  taking 
uf  the  testimony  in  that  case  until  the  Supreme  Court  should  pass 
upon  the  appeal  from  the  temporary  injunction.  But  in  answer  to 
this  objection  Judge  Archbald  asked  from  the  bench  the  following 
significant  question :  "  If  they  want  to  hear  all  of  the  case,  how  can 
you  deny  it?"  This  shows  conclusively  that  Judge  Archbald  re- 
garded this  case  as  still  before  his  court  on  its  merits. 

These  statements  also  apply  to  the  so-called  Restricted  Fuel  Rate 
case  (Commerce  Court  docket  No.  39),  to  which  these  railroads 
were  parties  in  interest. 

Now,  I  want  to  come  to  a  more  particular  discussion  of  some 
of  the  other  articles.  Of  course  I  regret  that  I  have  not  the 
time  to  take  up  these  articles  seriatim  and  discuss  them  at  length, 
but  even  in  that  situation  I  count  myself  happy,  because  my  asso- 
ciates have  demonstrated,  I  think,  that  we  have  sustained  these 
articles,  and  I  think  that  their  arguments  have  not  been  answered. 
Furthermore,  I  am  happy  in  the  belief  that  the  Senate  has  or  will 
read  the  excellent  presentation  of  this  case  as  made  by  my  associates. 

Necessarily  I  will  have  to  deal  with  only  a  few  of  the  suggestions 
made  in  the  argument  by  the  counsel  for  the  respondent. 

Mr.  Worthington  says  the  letter  by  May  to  Williams  saying  he 
would  recommend  the  sale  of  the  Katydid  was  all  that  ever  happened. 
As  a  matter  of  fact  it  was  merely  the  beginning.  The  railroad  did 
not  follow  May's  recommendation  until  Archbald  had  gone  to  New 
York  and  had  seen  Brownell  and  Richardson. 

•  Counsel  for  the  respondent  can  not  get  away  from  the  ugly  fact 
that  Vice  President  Richardson,  of  the  Erie  Railroad,  was  opposed 
to  the  sale  of  this  Katydid  dump  until  Judge  Archbald  came  to  see 
himself  and  Brownell. 

After  this  visit  Mr.  Richardson  changed  his  decision  regarding  the 
matter  and  directed  May  to  grant  the  option.  The  testimony  of 
both  May  and  Richardson  shows  this  conclusively.  Capt.  Ma^  did 
not  fix  any  price  on  the  dump  until  after  Archbald's  visit  to 
Richardson. 

Counsel  for  the  respondent  said  that  tiie  Katydid  culm  dump  was 
a  worthless  dump.  Mr.  President,  let  us  see.  The  testimony  of 
Mr.  Rittenhouse,  the  civil  engineer,  is  here.  It  shows  that  it  was 
a  most  valuable  culm  dump.  That  examination  and  that  report  were 
made  by  him  without  knowing  for  what  particular  purpose  they 
were  made  and  without  knowing  that  he  would  ever  be  called  here 
as  a  witness.  It  is  a  true  and  impartial  report,  as  I  believe,  and 
when  I  say  I  believe  I  recur  to  a  criticism  that  the  counsel  for  the 
respondent  made  upon  one  of  the  managers.  The  House  of  Repre- 
sentatives is  here  now  before  you  theoretically,  telling  you  what  the 
House  believes.    In  the  ancient  days  the  House  actually  attended 
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these  sessions.  Xow  the  managers  come  here  as  the  House.  And 
would  it  not  be  strange  that  the  House  could  not  tell  this  body  that 
it  believes  in  what  that  House  did  under  sanctity  of  oath  when  they 
voted  the  articles  of  impeachment? 

A  worthless  culm  dump!  It  was  valuable.  But,  Mr.  President, 
I  am  not  going  to  discuss  that.  Let  us  see.  Judge  Archbald  then 
finds  himself  in  the  attitude  of  acquiring  without  paying  one  cent  a 
worthless  coal  dump.    Then  he  attempted  to  sell  it  for  a  large  profit. 

The  last  time  the  amount  asked  by  him  was  $25,000.  Subtract 
from  that  about  $8,000,  the  amount  that  he  was  to  pay,  and  the  bal- 
ance represented  is  profit.  I  think,  Mr.  President,  it  would  be  a 
better  defense  if  they  were  to  admit  that  it  was  valuable  rather  than 
to  say  it  was  worthless  and  that  this  high-minded  judge  was  trying 
to  put  off  worthless  property  upon  people  for  a  large  sum  of  money. 

Mr.  WoRTHiNGTON.  Would  you  mind  telling  the  Senate  to  whom 
he  sold  it  for  $25,000  ? 

Mr.  Manager  Clayton.  I  say  he  made  the  contract — the  option. 
I  refer  to  the  letter  of  September  20,  1911 : 

My  Dear  Mr.  Conn  :  This  will  Introduce  Mr.  Edward  wnilama,  who  is  inter- 
ested with  me  in  the  culm  dump  about  which  I  spolve  to  you  the  other  day.  We 
have  options  on  it  both  from  the  Hillside  Coal  Co.  and  from  Mr.  Robertson, 
representing  Robertson  &  Law,  these  options  covering  the  whole  interest  in  the 
dump. 

This  letter  shows  that  he  considered  that  he  was  getting  a  clear 
title  to  this  dump  through  the  options  from  May  and  Robertson. 

There  were  several  of  these  options  where  the  property  was  to  be 
sold — one  time  to  this  concern;  another  time,  I  believe,  to  Thomas 
Star  Jones's  concern.  These  options  were  drawn  by  Judge  Arch- 
bald,  and  he  omitted  his  name  from  each  of  them. 

Mr.  President^  I  pass  now  to  another  error  committed  by  the 
counsel.  The  Hillside  Coal  &  Iron  Co.  refused  to  buy  Mr.  Robert- 
son's interest  in  the  Katydid  culm  dump  because  they  denied  that 
Robertson  had  any  interest  in  it  by  reason  of  his  abandonment  of  the 
operation  for  a  period  of  over  three  years.  The  Du  Pont  Powder 
Co.  gave  up  the  idea  of  buying  the  katydid  dump  because  they  de- 
cided to  buy  their  power  from  a  power  company.  The  transaction 
occurred  a  number  of  years  ago,  when  the  culm  was  not  nearly  so 
valuable  as  it  is  to-day. 

Again,  Mr.  Manager  Sterling  simply  moved  to  strike  out  the  testi- 
mony of  one  of  the  witnesses  for  the  respondent.  That  is  my  answer 
to  what  he  said  about  Judge  Sterling's  effort  to  exclude  the  Ritten- 
house  report.  On  the  contrary,  Mr.  President,  you  will  bear  in  mind 
that  we  had  his  report,  and  when  his  report  was  omitted  from  tlie 
printed  record  by  the  Reporter  the  manager  who  is  now  addressing 
you  came  before  the  Senate  the  next  day  or  as  soon  as  he  could  and 
had  it  printed  as  a  part  of  the  proceedings. 

This  illustrates  many  of  the  errors,  inaccuracies,  and  unintentional, 
I  think,  misstatements  indulged  in  by  counsel. 

The  lease  to  Robertson  was  a  colliery-operating  lease  on  a  royalty 
basis  made  many  years  ago — a  very  different  proposition  from  an 
outright  sale  of  a  culm  dump. 

Respondent's  counsel  stated  that  the  plat  made  by  Merriman,  on 
which  May  made  his  estimate  when  he  fixed  the  price  at  $4,500, 
showed  55,000  gross  tons  of  material  of  all  kinds.    This  is  so  utterly 
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unwarranted  that  I  feel  that  I  should  not  let  it  ^o  unchallenged. 
May  testified  that  he  figured  on  a  basis  of  80,000  tons  of  gross  ma- 
terial (see  record,  p.  987) ;  but  to  show  how  entirely  worthless  is  all 
of  counsel's  argument  as  to  the  value  of  the  Katydid,  he  insists  that 
the  map  made  by  Merriman  showed  55,000  gross  tons  of  material. 
The  map  plainly  shows  55,000  gross  tons  of  coal.  Here  is  the  map. 
It  speaks  for  itself.  Look  at  the  footnote  made  bv  the  engineer.  The 
map  appears  on  page  987  of  these  proceedings.  I  hope  every  Senator 
will  turn  to  it  and  interpret  it  for  himself.  At  the  bottom  of  the  map 
is  this  notation : 

Kstimate  55,000  gross  tons  (available),  exclusive  of  slush,  rock,  dirt,  etc.,  of 
no  value. 
As  per  Mr.  Johnson,  inspector. 

That  is  a  map  that  counsel  said  showed  only  55,000  gross  tons  of 
material.  It  shows  by  its  footnote  that  this  engineer  reported  55,000 
tons  of  coal  and  not  of  slush,  rock,  and  the  like,  and  coal  combined. 

ilr.  President,  the  counsel  animadverted  upon  the  witness  Williams. 
They  may  say  what  they  please  about  him — Edward  J.  AVilliams — he 
was  the  associate,  the  business  partner,  the  intimate  friend  of  Judge 
Archbald,  made  Judge  Archbald's  oMce  his  headquarters,  where  he 
spent  much  of  his  time.  Counsel  further  say  that  May  always 
wanted  to  sell  the  Katydid  culm  dump.  Mr.  Williams  reported  to 
the  judge  that  May  treated  him  gruffly;  that  he  could  not  trade  with 
him.  He  had  to  get  the  judge,  referring  to  the  statement  of  Mr. 
Manager  Sterling,  which  is  correct,  to  "mtercede"  with  Mr.  May, 
and  to  intercede  with  the  higher  railroad  officials,  in  order  to  have 
May  to  make  that  trade.  And  Judge  Archbald  did  intercede  with 
them,  as  the  testimony  abundantly  shows. 

But  something  was  said  in  argument  to  the  effect  that  the  jud^e  did 
not  say  he  was  to  have  a  half  interest.  Why,  Mr.  President,  the  judge 
admitted  all  along  through  this  testimony  that  he  was  to  have  a  part 
of  the  profit  out  of  these  properties.  I  can  not  stop  now  to  cite  the 
testimony,  but  the  Senate  will  bear  it  in  mind  that  he  admitted  it, 
and  in  one  instance  he  said,  "  Why  not  ? " — admitted  it  and  said, 
"Why  not?" 

Another  significant  fact  is  that  he  did  not  become  very  busy  to 
help  AVilliams  acquire  a  culm  dump  until  Williams  had  made  it  cer- 
tain that  he  was  to  have  an  interest  in  it. 

Now,  Mr.  President,  I  want  to  revert  further  to  this  article  1. 
If  the  Senate  will  take  article  1  and  put  in  one  column  the  charge  in 
that  article  and  put  into  a  parallel  column  the  admissions  of  the 
defendant,  you  will  find  that  every  charge  embraced  in  that  article 
is  admitted  except  on  the  question  of  intent.  He  denies  that  he 
undertook  to  influence  the  officers  of  said  company  except  as  he  has 
admitted  that  in  the  agreement  to  seU  the  Katydid  culm  dump.  He 
denied  that  he  willfully  or  unlawfully  or  corruptly  or  otherwise  took 
any  advantage  of  his  official  position  as  judge  to  effect  that  contract. 
But  he  does  admit  all  the  other  allegations;  that  he  responded  to  the 
suggestion  of  Williams,  and  solicited  by  conference  and  letter  May, 
the  manager  of  the  Hillside  Co.,  to  put  a  price  on  the  Katydid. 
He  admits  that,  failing  to  get  the  price  from  May,  respondent  in 
August,  1911,  while  in  New  York,  applied  to  George  F.  Brownell, 
general  counsel  of  the  Erie  Railroad  Co.,  for  information  concerning 
the  proposed  sale. 
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He  admits  that  Brownell  informed  respondent  that  Richardson 
was  the  proper  officer  of  the  company  to  approach  in  the  matter,  and 
introduced  the  respondent  to  Richardson,  and  respondent  said  to 
Richardson  he  was  there  simply  for  the  purpose  of  getting  an  early 
answer,  one  way  or  another,  to  the  request  for  the  sale  of  the  Katydid. 
He  admits  that  Richardson  informed  the  respondent  that  he  would 
communicate  with  May;  and  on  August  29,  1911,  when  respondent 
casually  met  May  in  the  streets  of  Scranton,  he  was  informed  by 
him  that  the  Hillside  Coal  Co.  had  decided  to  sell  its  interest,  and 
was  requested  by  May  to  tell  Williams  to  call  on  May.  He  admits 
that  respondent  notified  Williams  of  this  conversation,  and  that  on 
the  next  day  May  advised  Williams  that  the  Hillside  Coal  Co.  would 
sell  the  dump  for  $4,600.  He  admits  that  during  the  whole  period 
of  these  negotiations  and  transactions  the  respondent  was  a  judge 
as  charged  m  the  article;  that  the  Erie  Railroad  Co.  was  a  party 
litigant  in  the  suits  mentioned  in  the  article;  and  that  divers  pro- 
ceedings were  pending  in  the  Commerce  Court,  and  divers  actions 
taken  by  that  court  in  those  cases. 

I  have  mentioned  his  denial  of  the  charges,  which  goes  simply  to 
the  question  of  intent.  We  submit  the  substantial  facts,  the  sub- 
stantial admissions,  and  ask  the  Senate  to  judge  him  bv  the  facts  and 
admissions  rather  than  by  his  denial  and  by  his  disc*laimer  of  wrong- 
ful intent  made  here  upon  the  witness  stand. 

Oh,  but  they  undertake  to  tir  the  Bolands  and  to  say  that  the  judge 
was  trapped  m  this  matter.  Mr.  President,  that  is  a  sickly  defense. 
The  idea  of  a  judge  of  a  great  court  of  the  United  States  being  in- 
nocently trapped  into  this  sort  of  a  transaction  by  Boland  and  by 
Williams — ^by  Boland,  whose  mentality  the  counsel  reflects  upon,  and 
by  Williams  for  whose  lack  of  mental  acumen  he  apologizes. 

I  read,  Mr.  President,  from  the  case  of  Grimm  v.  The  United 
States  (156  U.  S.,  610) ,  where  Mr.  Justice  Brewer  said : 

It  does  not  appear  that  It  was  the  purpose  of  the  post-office  Inspector  to  induce 
or  solicit  the  commission  of  a  crime,  but  it  was  to  ascertain  whether  the  defend- 
ant was  engaged  in  an  unlawful  business.  The  mere  facts  that  the  letters  were 
written  under  an  assumed  name  and  that  he  was  a  Government  official — ^a  de- 
tective, he  may  be  called — do  not  of  themselves  constitute  a  defense  to  the  crime 
actually  committed.  The  official,  suspecting  that  the  defendant  was  engaged  In 
a  business  offensive  to  good  morals,  sought  information  directly  from  him,  and 
the  defendant,  responding  thereto,  violated  a  law  of  the  United  States  by  using 
the  mails  to  convey  such  Information,  and  he  can  not  plead  in  defense  that  he 
would  not  have  violated  the  law  if  inquiry  had  not  been  made  of  him  by  such 
Government  official.  The  authorities  in  support  of  this  proposition  are  many 
and  well  considered. 

May  I  inquire,  Mr.  President,  how  many  minutes  I  have  re- 
maining? 

The  President  pro  tempore.  The  Chair  is  informed  that  half  an 
hour  of  time  is  remaining  to  the  manager. 

Mr.  Manager  Clayton.  Now,  Mr.  President,  I  shall  not  have  time 
to  further  answer  the  ingenious  devices  and  suggestions  resorted  to 
by  the  counsel  for  the  respondent  concerning  article  No.  1.  I  shall 
therefore  refer  you  to  what  my  associate  managers  have  said  in  the 
preceding  arguments,  and  I  do  it  with  confidence,  for  their  rea- 
soning was  illuminating  and  their  logic  was  irresistible. 

Now  I  revert  to  the  second  count,  the  Marian  Coal  Co.  I  desire 
to  answer  certain  arguments  and  statements  made  by  counsel  for  the 
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respondent  in  regard  to  article  2,  which  is  commonly  referred  to  as 
the  Marian  Coal  Co.'s  case. 

Mr.  Simpson  said,  in  his  zeal  on  behalf  of  his  client  oYi  yesterday, 
that  Christy  Boland,  one  of  the  witnesses  introduced  on  behalf  oi 
the  managers,  had  testified  to  an  untruth  in  giving  his  testimony 
before  Mr.  Wrisley  Brown.  Mr.  President,  there  is  no  evidence  to 
sustain  such  a  statement,  and  I  am  sorry  that  the  counsel  who  made 
that  criticism  used  harsh  and  unparliamentary  language  in  denounc- 
ing Mr.  Christy  Boland,  who  was  Judge  Archbald's  "Dear  Christy." 

jBut  it  must  be  excused  somewhat  upon  the  fact,  I  suppose,  that  our 
friend  Simpson  is  of  a  highly  nervous  organization,  and  sometimes 
that  nature  forces  an  unparliamentary  explosion. 

Mr.  Brown  met  Mr.  C.  G.  Boland,  sometimes  called  "  Christy,"  and 
had  a  conversation  with  him,  in  which  he  asked  Boland  certain  ques- 
tions and  to  which  Boland  made  reply.  Brown's  stenographer  was 
present  and  took  notes  of  what  was  said.  When  the  statement  of  the 
conversation  was  written  out  it  was  submitted  to  C.  G.  Boland  and 
ho  was  asked  to  sign  it  and  swear  to  it.  This  he  positively  refused 
to  do.  It  is  in  the  printed  copy  of  the  stenographer's  transcribed 
notes  in  which  the  matter  referred  to  is  found,  and  is  as  follows 
(Senate  record,  p.  720) : 

Mr.  Bbown.  Did  Watson  give  yon  any  intimation  of  what  was  to  become*  of 
this  large  excess  over  the  $100,000? 
C.  G.  Boland.  No. 

Mr.  Brown.  You  did  not  concern  yourself  about  it? 
C.  G.  Boland.  No. 

Mr.  Boland  finally  agreed  to  give  Brown  a  statement,  which  he 
prepared  himself,  and  in  that  statement  he  cut  out  all  reference  to 
the  questions  and  answers  referred  to  which  appear  in  the  stenog- 
rapher's notes.  Mr.  Boland's  full  explanation  of  this  whole  matter 
appears  On  pages  723  and  724  of  the  hearings  before  the  Senate. 

Counsel  for  respondent  on  yesterday,  if  I  understood  him  correctly, 
admitted  that  if  Judge  Archbald  used  his  influence  to  aid  Mr.  Wat- 
son in  securing  a  $5,000  fee  and  did  it  corruptly,  he  would  be  guilty 
of  the  charge  made  against  him  in  this  article,  although  he  might  not 
himself  share  in  the  fee.  I  think  the  learned  counsel  has  done  him- 
self credit  to  make  such  admission,  for  I  hardly  think  that  a  position 
to  the  contrary  could  be  successfully  maintained  before  this  high 
Court  of  Impeachment.  What  are  the  facts?  Edward  J.  Williams, 
an  associate  of  the  judge  in  the  Katydid  transaction,  went  to  C.  G. 
Boland  and  told  Mr.  Boland  that  he  believed  that  George  M.  Watson, 
an  attorney  of  Scranton,  was  in  position  to  settle  the  controversy  of 
the  Marian  Coal  Co.  with  the  Lackawanna  Railroad  Co.  Mr.  Boland 
called  upon  Mr.  Watson  and  they  finally  reached  an  agreement 
whereby  Mr.  Watson  was  employed  to  make  an  effort  to  effect  the 
settlement.  It  was  agreed  that  the  Bolands  would  sell  their  two- 
thirds  of  the  stock  of  the  Marian  Coal  Co.  for  a  lump  sum  of  $100,000, 
and  that  if  Mr.  Watson  could  secure  a  settlement  upon  that  basis 
he  would  be  paid  a  fee  of  $5,000. 

According  to  the  testimony  of  C.  G.  Boland,  a  day  or  two  aftier 
that  agreement  was  entered  into  with  Watson  he  was  called  over  the 
telephone  to  come  to  Judge  Archbald's  office.  In  response  to  the 
telephone  call  he  went  to  Judge  Archbald's  office  and  found  Judge 
Archbald  and  Mr.  Watson  there.    He  states  that  Judge  Archbald 
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stated  over  to  him  that  he  understood  that  they  were  to  sell  their 
entire  interest  in  the  property  for  $100,000  and  had  agreed  to  pay 
Watson  a  $5,000  fee  if  he  could  bring  about  a  settlement  on  that 
basis.  He  further  testifies  that  in  the  same  conversation  Mr. 
Watson  told  him  in  Judge  Archbald's  presence  that  the  judge  had 
agreed  to  help  him  in  securing  the  settlement  and  that  the  judge 
assented  to  the  proposition  and  stated  that  he  would  be  glad  to  do 
all  he  could  to  assist  Mr.  Watson  in  effecting  a  settlement.  He 
further  testifies  that  in  the  same  conversation  a  suggestion  was  made 
either  by  Judge  Archbald  or  Mr.  Watson  that  there  ought  to  be  some 
kind  of  a  writing  to  guarantee  that  Mr.  Watson  would  get  the  $5,000 
in  the  event  he  was  successful  in  the  matter.  Mr.  Boland  further 
testified  that  as  a  result  of  that  suggestion  he  went  immediately  to 
his  brother,  W.  P.  Boland,  president  of  the  Marian  Coal  Co.,  and 
procured  a  written  statement,  which  is  in  the  evidence,  stating  that 
m  the  event  that  Mr.  Watson  succeeded  in  bringing  about  a  satisfac- 
tory settlement  between  the  Marian  Coal  Co.  and  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  that  he  would  be  paid  a  fee  of  $5,000 
for  his  services.  This  is  the  testimony  of  Mr.  C.  G.  Boland.  AVhile 
this  conversation  is  not  admitted  it  is  not  positively  denied  either  by 
Mr.  Watson  or  Judge  Archbald  in  their  testimony.  The  judge  says 
he  doesn't  remember  any  such  conversation  when  he,  Watson,  and 
Boland  were  together,  but  as  I  remember  his  testimony  he  does  not 
positively  deny  the  substantial  facts  testified  to  by  Christopher  G. 
Boland.  The  effect  of  Watson's  testimony  upon  the  same  point  i> 
precisely  similar  to  that  of  the  judge.  He  does  not  remember  the 
conversation  detailed  by  Mr.  Boland.  Judge  Archbald,  in  his  testi- 
mony, does  admit,  however,  that  he  understood  that  Watson  was  to 
be  paid  a  fee  of  $5,000  for  his  services  in  effecting  a  settlement  of 
the  controversy  between  the  Marian  Coal  Co.  and  the  Delaware, 
Lackawanna  &  Western  Railroad  Co.,  and  he  admits  and  pleads  in 
his  answer  that  he  did  agree  to  assist  Watson  in  his  efforts  to  bring 
about  that  settlement  through  friendship  for  Watson  and  through 
friendship  for  Christopher  G.  Boland.  The  testimony  shows  that 
he  did  aid  and  assist  and  did  attempt  to  aid  and  assist  Mr.  Watson 
to  effect  that  settlement  by  personal  interviews  and  conferences  with 
railroad  officials,  by  writing  letters,  and  by  counseling  with  Watson 
with  regard  to  the  settlement. 

The  testimony  shows  that  although  the  price  that  the  Marian  Coal 
Co.  was  to  receive  was  fixed  in  the  agreement  at  $100,000,  it  is  further 
shown  by  the  testimony,  and  is  admitted  by  Judge  Archbald,  that  he 
knew  that  the  proposition  which  Mr.  Watson  proposed  to  submit  to 
the  railroad  company  was  $161,000.  The  testimony  does  not  disclose 
anv  satisfactorv  or  reasonable  excuse  whv  the  consideration  was 
raised  from  $100,000  to  $161,000;  it  is  not  shown  by  any  testimony 
in  the  whole  case  that  the  Bolands  ever  expected,  at  any  stage  of  the 
proceedings,  to  receive  any  amount  in  excess  of  $100,000  if  the  settle- 
ment was  made.  Out  of  this  $100,000  the  $5,000  fee  was  to  be  paid 
under  the  agreement,  so  that  the  net  amount  that  the  Bolands  would 
receive  on  settlement  was  $95,000.  There  is  no  testimony  in  the  case 
to  show  that  Watson  or  the  Bolands  had  any  agreement  with  John 
W.  Peale  during  any  stage  of  these  negotiations  that  the  suit  which 
was  pending  against  the  Marian  Coal  Co.,  in  which  he  was  plaintiff, 
was  to  be  taken  care  of  in  that  settlement.    So  the  evidence  offered  in 
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support  of  this  article  of  impeachment  shows  conclusively,  under  our 
view  of  the  case,  that  this  United  States  circuit  judge,  this  judge  of 
the  Commerce  Court,  did  undertake,  not  only  to  aid  and  assist  Wat- 
son, his  friend,  in  securing  the  $5,000  fee,  but  undertook  to  aid  and 
assist  Watson  in  wrongfully  demanding  from  the  railroad  company 
$61,000  in  excess  of  the  amount  which  his  clients  had  agreed  to  take 
on  settlement.  If  such  conduct  does  not  show  that  Judge  Archbald 
acted  corruptly,  it  is  difficult  for  the  managers  to  conceive  what 
amount  of  testimony  will  be  required  to  show  corruption  on  the  part 
of  a  judge. 

In  article  No.  5  Judge  Archbald  is  charged  with  receiving  from 
one  Frederick  Warnke  &  Co.,  which  company  is  known  as  the  Pre- 
mier Coal  Co.,  a  $500  note  in  consideration  of  favors  shown  by  Judge 
Archbald  to  Frederick  Warnke,  for  services  rendered  by  the  judge 
in  Warnke's  behalf.  Why  do  I  say  for  "  services  rendered  by  Judge 
Archbald"?  Because  in  respondent's  answer  to  a  charge  contained 
in  article  13  that  the  judge  invested  no  money  or  other  thing  of  value 
in  any  of  the  properties  in  which  he  acquired  interests  or  sought  to 
acquire  interests  he  makes  this  admission.     I  quote: 

Respondent  further  admits  that  in  the  very  few  cases  in  which  he  was  Inter- 
ested in  the  proposed  purchase  of  oulm  banks  or  other  coal  property  from 
railroad  companies  he  did  not  invest  any  money  or  other  thing  of  value  except 
his  own  personal  services  in  consideration  of  any  interest  acquired,  or  sought 
to  be  acquired. 

In  view  of  this  admission,  and  the  testimony  in  the  case,  I  care  not 
whether  you  call  this  $510  note  a  gift,  fee,  reward,  or  commission. 
The  managers  insist  that  the  note  was  given  in  consideration  of  im- 
proper services  rendered  by  Judge  Archbald  in  behalf  of  Frederick 
Warnke,  and  this  contention  is  abundantly  established  by  the  testi- 
mony. It  is  absurd  to  contend  that  it  was  due  Judge  Archbald  for 
making  a  sale  of  the  old  gravity  fill,  for  the  judge  did  not  make  that 
sale.  It  is  equally  absurd  to  contend  that  he  was  entitled  to  receive 
it  as  a  commission  by  reason  of  the  fact  that  he  had  an  option  on  the 
property,  for  the  evidence  shows  that  he  did  not  at  the  time  of  the 
sale  hold  any  option  thereon  and  had  not  for  months  previous  to  the 
consunmiation  of  the  deal. 

The  sale  was  made  by  John  W.  Berry,  agent  of  Lacoe  &  Shiffer, 
directly  to  the  purchasers,  and  neither  Judge  Archbald  nor  John 
Henry  Jones  had  anything  to  do  with  closing  the  deal.  The  facts 
shown  by  the  testimony  in  regard  to  this  transaction  are  as  follows : 
Frederick  Warnke  owned  a  mining  operation  at  Lorberry,  which 
was  held  under  a  lease  from  the  Philadelphia  &  Reading  Coal  Co.,  a 
subsidiary  of  the  Philadelphia  &  Beading  Railroad  Co.  W.  J.  Rich- 
ards was  vice  president  of  both  the  coal  company  and  the  railroad 
company;  George  F.  Baer  was  president  of  both  companies.  Mr. 
AVarnke  had  purchased  a  two-thirds  interest  in  this  lease  from  one 
Baird  Snyder  under  an  agreement  that  the  Philadelphia  &  Reading 
Coal  Co.  would  furnish  an  assignment  of  the  lease  to  Warnke.  Mr. 
Warnke  took  possession  of  the  property,  made  considerable  improve- 
ments thereon  preparatory  to  operating  the  same,  and  then  called  upon 
the  coal  company  for  the  mining  maps  pertaining  to  the  same,  where- 
upon he  was  notified  by  the  company  that  the  lease  under  which  he 
claimed  title  had  been  forfeited  two  years  previously,  and  the  coal 
company  refused  to  recognize  his  rights  in  the  premises.    Mr.  Warnke 
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then  made  repeated  efforts  in  person,  by  conferences  with  Mr.  Rich- 
ards and  President  Baer,  to  get  them  to  reconsider  their  action  and 
allow  him  to  operate  the  property  under  a  lease,  which  they  refused 
to  do.  Then  he  endeavored  to  get  them  to  allow  him  a  lease  on  an- 
other property  owned  by  the  Philadelphia  &  Reading  Coal  Co., 
known  as  the  Lincoln  dump,  and  this  they  also  refused  to  do.  He 
then  made  efforts,  through  his  attorneys  and  other  friends,  to  get 
these  officials  to  reconsider  their  action,  but  they  persistently  refused 
to  do  so.  Finally  he  appealed  to  Judge  Archbald  and  asked  the 
judge  to  intercede  for  him  with  Richards,  the  vice  president  of  the 
coal  company.  The  judge  agreed  to  do  so,  and  made  an  arrangement 
with  Mr.  Richards  for  an  interview  with  him  at  Wilkes-Barre,  which 
is  80  miles  distant  from  Scranton. 

Judge  Archbald  called  on  Richards  at  Wilkes-Barre  in  Warnke's 
behalf,  but  failed  to  get  Mr.  Richards  to  reconsider  his  action  in 
regard  to  the  lease  at  Lorberry  or  to  give  Mr.  Warnke  a  lease  on 
the  Lincoln  culm  dump.  Shortly  after  this  occurred  Mr.  Warnke 
was  emploA^ed  by  a  brewing  company  to  examine  a  property  known 
as  the  old  gravity  fill,  which  they  were  considering  purchasmg  from 
Judge  Archbald  and  John  Henry  Jones,  who,  as  already  stated,  at 
one  time  had  an  option  on  the  property.  The  brewing  company 
decided  not  to  purchase  the  property,  and  Warnke  decided  to  con- 
sider the  question  of  purchasing  it  for  himself,  and  went  to  John 
Henry  Jones  to  inquire  about  the  title.  John  Henry  Jones  referred 
him  to  Judge  Archbald,  telling  him  that  Judge  Archbald  knew  all 
.•ibout  the  title.  Warnke  then  called  upon  Judge  Archbald  in  the 
Federal  building,  and  the  following  occurred,  as  shown  on  page  738 
of  the  proceedings.    Warnke  testif^d : 

So  I  asked  the  judge  about  the  title,  and  he  sjild  he  could  not  be  my  attorney. 
I  says,  "  I  understand  you  know  somethhig  ab(»ut  these  rlpht  of  ways  that  went 
through  this  proiierty,  this  Lacoo  &  ShiCfer  i)roi>erty."  He  said  he  did.  I  says, 
"All  I  want  Is  your  opinion  whether  you  think  the  title  is  right  or  wroug."  He 
told  nie  the  title  as  fur  as  he  knew,  and  he  went  on  to  ex  pin  in  the  right  of  ways 
and  how  the  Pennsylvania  came  in  possession  of  it  and  told  me  then  how  It 
was  dated  back  to  Lacoe  &  Shiffer.  I  told  him  then  that  I  was  thinking  of 
purchasing  the  piroperty. 

Q.  You  were  then  asked  w^hat  month  or  year,  and  you  stated  It  was  some  time 
In  December,  and  proceeded. — A.  Yes.  So  I  told  the  Judge  that  his  Information 
to  me,  jis  far  us  the  title  was  concerned,  was  just  as  good  for  me  as  to  get  an 
attorney  and  I  would  compensate  him  for  It,  and  he  says,  **  No ;  you  need  not 
do  that  at  all."  I  says.  "  I  really  consider  It  worth  to  me  just  as  much  as  an 
attorney's  fee,  and  I  would  like  to  have  you  accept  it  from"  me  If  I  purchase 
the  property." 

This  testimony  was  given  by  Mr.  Warnke  before  the  Judiciary 
Committee  and  was  read  to  the  witness  when  he  appeared  before  the 
Senate  in  this  trial,  and  after  it  was  read  the  following  questions 
were  propounded  to  him : 

Q.  (By  Mr.  Manager  Davis.)   Is  that  your  statement  of  the  interview? 

The  Witness.  Yes,  sir. 

Q.  Is  that  correct? — ^A.  Yes,  sir. 

This  is  all  the  evidence  in  the  case  pertaining  to  any  kind  of  service 
rendered  by  Judge  Archbald  to  Frederick  Warnke  or  to  any  member 
of  the  company  in  consideration  for  which  he  demanded  and  re- 
ceived the  $500  note  referred  to. 

The  facts,  briefly  stated  concerning  the  transaction  which  Judge 
Archbald  had  with  W.  W.  Kissinger  are  these:  Kissinger  was  the 
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chief  owner  of  the  Old  Plymouth  Coal  Co.  In  1908  he  sued  a  num- 
ber of  insurance  companies  for  a  fire  loss  which  occurred  in  his  coal 
properties.  Some  of  these  cases  were  transferred  from  the  State 
court  to  the  United  States  court  at  Scranton,  over  which  Judge 
Archbald  presided,  on  October  3.  They  came  on  for  trial  early  in 
November.  After  the  plaintiff  had  offered  his  evidence  the  defend- 
ant insurance  companies  demurred  to  the  evidence.  Judge  Archbald 
overruled  the  demurrer  and  held  that  the  evidence  which  Kissinger 
had  offered  was  sufficient  to  send  the  cases  to  the  jury.  Thereupon 
the  attorney  for  the  defendant  insurance  companies  proposed  a  set- 
tlement, and  after  some  negotiations  it  was  agreed  that  judgments 
for  about  $25,000  be  entered,  payable  in  15  days,  which  time  expired 
about  November  28. 

After  these  suits  had  been  commenced  Kissinger  began  negotia- 
tions with  Judge  Archbald  concerning  an  interest  in  the  gold- 
mining  scheme  in  Honduras.  He  had  ueorge  Russell,  the  promoter 
of  the  scheme,  come  from  New  York  and  have  a  conference  with  the 
judge  the  latter  part  of  September.  Negotiations  continued  until 
the  28th  day  of  November.  On  that  date  Kissinger  made  a  note  for 
$2,500,  payable  to  Judge  Archbald  and  to  Mrs.  Hutchinson,  the 
mother-in-law  of  Kissinger.  This  note  was  indorsed  by  Judge  Arch- 
bald and  delivered  to  Kissinger. 

After  some  inquiry  on  the  part  of  the  bank  as  to  the  financial  stand- 
ing of  Mrs.  Hutchinson  the  oank  discounted  the  note,  and  judgment 
was  immediately  taken  by  confession  against  Kissinger  and  Mrs. 
Hutchinson,  his  mother-in-law,  but  not  against  Judge  Archbald.  It 
seems  from  the  evidence  that  the  bank  was  relying  or  had  agi'eed  to 
rely  solely  on  Kissinger  and  Mrs.  Hutchinson  for  payment,  as  is 
manifest  by  the  fact  that  judgment  was  not  taken  against  Arch- 
bald. The  note  was  discounted  about  December  12,  and  some  two 
months  later  84  shares  of  stock  were  issued  by  the  Scranton  Gold 
Mining  Co.,  which  Kissinger  had  organized  for  the  purpose  of  taking 
an  interest  in  the  Honduras  gold-mining  scheme,  for  which  he  paid 
nothing.  He  never  paid  any  part  of  the  $2,500  note  and  was  never 
called  upon  to  pay  it.  It  was  paid  by  Kissinger,  together  with  inter- 
est. Kissinger  testified  that  Judge  Archbald  gave  no  obligation  of 
any  kind  to  pay  for  this  stock,  and  he  was  not  expected  to  pay  for 
it.  So  far  as  the  testimony  disclosed,  it  was  purely  a  gift.  The 
judge's  explanation  that  he  understood  it  to  be  collateral  security 
for  his  liability  on  the  note  is  controverted  by  all  the  facts  and  cir- 
cumstances in  the  case.  The  note  ran  for  four  months,  and  this 
stock  was  issued  and  delivered  about  two  months  after  the  note  was 
given.  If  Judge  Archbald  was  liable  at  all  on  the  note  he  was  liable 
lor  $2,500.  Even  the  face  value  of  this  stock  amounted  only  to  $1,680. 
The  stock  was  not  assigned  to  Judge  Archbald.  It  was  issued  origi- 
nally to  him  by  the  corporation. 

T^hy  this  gift  from  Kissinger?  It  was  on  account  of  one  of  two 
things.  Either  it  had  relation  to  the  suits  which  Kissinger  had  had 
before  Judge  Archbald  or  it  was  for  the  purpose  of  giving  better 
standing  to  the  gold-scheme  enterprise  in  which  Kissinger  was  in- 
terested and  to  enable  Kissinger  thereby  to  use  Archbald's  name  for 
the  promotion  of  the  scheme.  In  either  view  of  the  case  Judge 
Archbald  was  culpable  and  indicates  plainly  that  he  was  willing  to 
accept  gifts  which  had  relation  to  his  official  duties,  or  was  willing  to 
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barter  the  things  which  came  to  him  by  reason  of  being  judge  for 
filthy  lucre. 

Now,  Mr.  President,  I  need  not  discuss  the  doctrine  of  reasonable 
doubt.  I  do  not  think  it  has  any  real  application  here.  I  think  the 
facts  are  plain  and  palpable.  I  think  they  are  in  their  nature  sus- 
ceptible of  being  understood,  susceptible  of  being  construed,  and  I 
think  the  Senate  capable  of  drawing  its  own  conclusion  from  the 
admitted  and  proven  facts.  Reasonable  doubt  is  the  refuge  that  is 
invoked  in  behalf  of  the  petty  criminal,  but,  Mr.  President,  I  do  not 
recall  in  all  the  cases  of  impeachment  heretofore  had  before  the 
Senate  of  the  United  States  that  witnesses  have  been  called  to  put 
in  issue  the  character  of  the  respondent. 

But  whether  that  be  correct  or  not,  this  is  not  a  case  dependent 
upon  circumstantial  evidence  or  of  such  dohbt  that  his  reputation  or 
character  can  save  him  from  the  inevitable  result  of  his  persistent 
and  inexcusable  course  of  conduct. 

Mr.  President,  try  this  case  by  the  standard  of  ethics  promulgated 
by  any  bar  association,  by  the  standard  of  ethics  announced  by  any 
judge,  by  the  standard  of  ethics  which  obtains  in  respect  to  the 
conduct  of  any  high-minded  judge.  I  think  I  am  authorized  in 
saying  that  the  counsel  for  the  respondent  filed  a  ^brief  before  the 
committee  in  the  House,  in  which  tney  admitted  improprieties  and 
indiscretions,  but  claimed  that  they  were  only  improprieties  and 
indiscretions.  It  remained  for  them  to  come  to  the  Senate  to  deny 
that  those  acts  were  improper  and  indiscreet.  In  effect  the  judge 
5?ays,  "  Yes,  I  made  the  trades;  yes,  I  took  the  money;  what  of  it?  I 
am  in  office  for  life;  you  can  not  get  me  out."  Senators,  what  of  it? 
His  conduct  was  improper.  His  course  of  conduct  in  repeated  in- 
stances shows  impeachable  misbehavior,  impeachable  misdemeanors. 
Take  the  Century  Dictionary  and  read  the  meaning  of  the  phrase 
"  during  good  behavior." 

During  good  behavior:  As  long  as  one  remains  blameless  in  the  discharge  of 
one's  duties  or  tlie  conduct  of  one's  life;  as.  an  office  held  during  good  behavior. 

In  the  case  of  State  ex  rel.  Attorney  General  v.  Lazarus  (1  So. 

Rep.,  376),  Judge  Poche  said,  in  reference  to  those  who  framed  the 

constitution  of  Louisiana : 

They  acted  on  the  idea  contained  in  the  paternal  recommendation  of  the 
first,  the  great,  chief  Justice  of  I^ouislana.  Judge  Martin,  when  he  said:  *'AU 
those  who  minister  in  the  temple  of  justice,  from  the  highest  to  the  lowest, 
should  be  above  reproach  and  suspicion.  None  should  serve  at  its  altar  whose 
conduct  is  at  variance  with  his  obligations." 

Sharswood,  in  his  work  Professional  Ethics,  says  this : 

Counsel  should  ever  remember  how  necessarj'  it  is  for  the  dignified  and 
honorable  administration  of  justice,  upon  which  the  dignity  and  honor  of  their 
profession  entirely  depend,  that  the  courts  and  the  members  of  the  courts  should 
be  regarded  with  respect  by  the  suitors  and  people;  that  on  all  occasions  of 
difficulty  or  danger  to  that  department  of  government  they  should  have  the 
good  opinion  and  confidence  of  the  public  on  their  side.  Good  men  of  all  par- 
ties prefer  to  live  in  a  country  in  which  justice  according  to  law  is  impartially 
administered.     (T.  63.) 

Another  plain  duty  of  counsel  is  to  present  everything  in  the  cause  to  the 
court  openly  In  the  course  of  the  public  discharge  of  its  duties.  It  is  not  often, 
indeed,  that  gentlemen  of  the  bar  so  far  forget  themselves  as  to  attempt  to 
exert  privately  an  influence  upon  the  judge,  to  seek  private  Interviews,  or  take 
occasional  opportunities  of  accidental  or  social  meetings  to  make  ex  parte 
statements  or  to  endeavor  to  impress  their  views.  They  know  that  such  con- 
duct is  wrong  in  itself  and  has  a  tendency  to  impair  confidence  in  the  adminis- 
tration of  justice,  which  ought  not  only  to  be  pure  but  unsuspected.    (Pp.  66, 67.) 
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I  now  read  from  the  case  of  Leeson  v.  General  Council  of  Medical 
Education  and  Kegistration  (43  Chancery  Div.  Law  Rep.,  384.  385), 
where  Lord  Justice  Bowen  said : 

As  the  Tjord  Justice  has  said,  nothing  can  be  clearer  tiian  the  principle  of 
law  that  a  person  who  has  a  Judicial  duty  to  perform  disqualifies  himself  for 
performing  it  if  he  hns  a  pecuniary  Interest  in  the  decision  which  he  is  about 
to  give  or  a  bias  which  renders  him  otherwise  than  an  impartial  judge.  If  he 
is  an  accuser  he  must  not  be  a  judge.  If  he  has  a  pecuniary  interest  in  the 
success  of  the  accusation  he  must  not  be  a  judge.  Where  such  a  pecuniary  In- 
terest exists  the  law  does  not  allow  any  further  Inquiry  as  to  wliether  or  not 
the  mind  was  actually  biased  by  the  pecuniary  Interest.  The  fact  is  estab- 
lished from  which  the  inference  is  drawn  that  he  is  Interested  in  the  decision, 
and  he  can  not  act  as  a  judge.  But  it  must  be  in  all  cases  a  question  of  sub- 
stance and  of  fact  whether  one  of  the  judges  has  in  truth  also  been  an  accuser. 
The  question  which  has  to  be  answered  by  the  tribunal  which  has  to  decide — 
the  legal  tribunal  before  which  the  controversy  Is  waged — ^must  be:  Has  the 
judge  whose  Impartiality  is  impugned  talten  any  part  whatever  in  the  prosecu- 
tion, either  by  himself  or  by  his  agents?  I  think  It  is  to  be  regretted  that 
those  two  gentlemen,  as  soon  as  they  found  tliat  the  person  who  was  accused 
was  a  person  against  whom  a  complaint  was  being  alleged  by  the  council  of  a 
society  to  which  they  subscribed,  and  to  whicb  they  in  law  belonged  as  mem- 
bers, did  not  at  once  retire  from  the  council.  I  think  it  is  to  be  regretted, 
because  judges,  like  Cjesnr's  wife,  should  be  above  suspicion,  and  in  the  minds 
of  strangers  the  position  which  they  occupied  upon  the  council  was  one  which 
required  explanation. 

Mr.  President,  if  it  were  becoming  on  this  occasion,  and  if  I  were 
trained  in  the  dramatic  art,  I  could  indulge  in  realism  and  I  could 
picture  to  you  this  judge,  sent  hence  unwhipped  of  justice,  saying  to 
the  world,  "I  have  done  nothing  wrong;  the  Senate  has  approved 
my  course  of  conduct;  my  soiled  garments  have  been  washed,  and  the 
judicial  ermine  is  restored  in  snowy  whiteness  to  my  shoulders." 
You  could  see  him  on  the  bench.  But  what,  Mr.  President,  would 
the  humble  shipper  engaged  in  interstate  commerce  think  when  he 
came  to  try  his  case  before  this  judge  and  recalled  his  secret  corre- 
spondence with  and  the  secret  arguments  made  by  Helm  Bruce,  the 
railroad  attorney,  and  remembered  the  obligations  under  which  the 
railroads  had  put  the  judge?  Ah,  Mr.  President,  would  that  humble 
suitor  for  justice  at  his  hands  have  confidence  in  him?  Would  he  not 
think  that  justice  would  be  denied  to  him  by  such  a  man  ?  Let  me 
say  any  underground  connection  between  corporations  engaged  in 
interstate  commerce  and  Federal  judges  must  not  be  tolerated  or 
excused. 

The  counsel  for  the  respondent  made  the  Christmas  bells  ring; 
he  heard  the  singing  of  the  Christmas  carols ;  he  invoked  love  and 
forgiveness,  those  blessed  attributes  of  our  Savior,  in  behalf  of 
his  guilty  client.  But  let  us  remember  that  while  love  and  mercy 
are  divine  attributes,  perhaps  a  higher  attribute  is  justice;  let  us 
remember  that  long  alter  the  first  Christmas  carols  had  been  sung 
and  the  Savior  of  mankind  had  reached  maturity,  endowed  as 
He  was  with  divine  gifts  and  with  the  best  that  is  in  humanity  as 
well.  He  had  the  attribute  of  justice ;  He  had  the  impulse  of  righteous 
indignation;  wrong  and  outrage  fired  His  soul,  so  that  when  He 
looked  into  the  sacred  temple  and  witnessed  the  profanation  of  that 
hallowed  place,  not  love,  not  forgiveness,  but  justice  was  the  high 
motive,  the  divine  impulse  that  swelled  in  His  combined  nature  of 
God  and  man  and  made  Him  scourge  from  the  temple  the  money 
changers  who  had  desecrated  its  holy  altars ! 
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Mr.  President  and  Senators,  in  behalf  of  the  House  of  Represent- 
atives I  thank  you  for  your  courteous  treatment  of  the  managers; 
I  thank  you  for  this  patient  and  impartial  trial.  I  thank  especially 
the  Presiding  Officer,  who  has  so  long,  so  patiently,  and  with  such 
conspicuous  fairness  and  ability  guided  these  proceeaings. 

Mr.  President,  the  case  is  now  left  with  you  and  your  associates 
in  the  confident  belief  that  the  people  of  the  United  States  in  their 
organic  law  have  a  remedy  to  expel  from  office  a  faithless  judge. 
We  confidently  submit  the  case  to  the  deliberation  and  high  judg- 
ment of  this  Senate. 

Mr.  Reed.  Mr.  President,  I  desire  to  send  to  the  desk  and  have 
read  a  question  which,  however  much  it  may  appear  on  its  face  to  be 
out  of  order,  I  want  to  ask  the  Senate  to  permit  to  be  read  to  Judge 
Archbald  for  his  answer.  The  quastion  will  show  its  own  importance. 
I  trust. 

The  PREsmENT  pro  tempore.  The  Senator  from  Missouri  sends  to 
the  desk  a  question,  which  he  asks  permission  of  the  Senate  to  have 
propounded  to  the  respondent.    Is  there  objection  ? 

Mr.  WoRTHiNGTON.  Mr.  President,  as  one  of  the  counsel  for  Judge 
Archbald,  before  the  question  is  asked,  I  want  to  say  that  we  can  not 
make  objection  to  any  question  that  is  put  by  a  Senator,  provided  it 
be  understood  after  the  answer  is  made  that  we  shall  have  the  right 
to  address  ourselves  to  the  Senate  as  to  the  effect  of  the  answer  or  its 
bearing  upon  the  case. 

Mr.  Reed.  I  ask  now  that  the  question  be  read  to  the  Senate  for  its 
information,  so  that  the  Senate  may  understand  the  request. 

The  President  pro  tempore.  Is  there  objection  to  the  request  of 
the  Senator  from  Missouri? 

ilr.  Lodge.  That  the  question  be  read? 

The  Pia':siDENT  pro  TE>rp()RE.  The  Senator  from  Missouri  has  really 
submitted  two  requests.  One  is  that  the  question  submitted  by  him 
shall  be  read  and  the  other  is  that  it  be  propounded  to  the  witness. 

Mr.  Reed.  ]My  recjuest  now  is  that  tlie  question  be  read  to  the 
Senate  in  order  that  the  Senate  may  determine  whether  it  desires  to 
have  it  propounded  to  the  witness. 

The  President  pro  tempore.  Is  there  objection  to  the  reading  of 
the  question  which  the  Senator  from  Missouri  desires  to  have  pro- 
poimded  to  the  respondent?  The  Chair  hears  none,  and  the  Secre- 
tary will  rend  the  question. 

The  Secretary  read  as  follows: 

Yoii  have  testified  that  you  were  In  doubt  with  reference  to  the  proper  con- 
struction to  be  placed  upon  the  testimony  of  Mr.  Conipton,  and  that  thereupon 
you  wrote  a  letter  to  Helm  Bruce,  the  attorney,  asking  him  for  his  construction 
of  the  evidence;  and  you  have  further  stated  that  you  attached  the  reply 
written  by  Helm  Bruce  to  the  record.  It  appears  in  the  original  record  that 
in  the  sentence  which  appears  in  typewriting:,  **  We  did  apply  it  there/*  an 
alteration  is  made  by  pen  and  inlv,  a  caret  belnj;  inserted  between  the  words 
"did"  and  "apply."  and  a  line  is  drawn  fnnn  tlie  caret  to  the  marjrin,  and 
the  word  "not"  written.    Did  you  malce  this  alteration? 

Mr.  Reed.  Mr.  President,  the  purpose  of  the  question  is  this:  In 
the  original  record  it  appears  that  the  text  of  the  answer  was  actually 
changed,  so  that  the  record  now  to  go  before  the  Supreme  Court 
goes  with  the  word  "  not  "  written  in  it.  I  desire  to  know,  and  I  think 
the  Senate  ought  to  loiow,  whether  Judge  Archbald  wrote  that  word 
"  not  "  in  that  record.     I  ask  that  the  question  be  propounded. 
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Mr.  CRAwroRD.  Mr.  President,  I  simply  desire  to  ask  a  question  of 
the  Senator  from  Missouri. 

The  President  pro  tempore.  The  Chair  is  obliged  to  say  that  the 
rules  will  not  permit  the  Senator  to  do  so. 

Mr.  Crawford.  Very  well.  I  did  not  recollect  that  the  testimony 
showed  the  condition  which  the  Senator  from  Missouri  states  in  his 
question. 

Mr.  Worthington.  Mr.  President,  on  behalf  of  Judge  Archbald, 
I  object  to  the  question  being  put  to  him  at  this  stage  of  the  pro- 
ceedings, unless  his  counsel  may  have  the  opportunity,  after  the 
evidence  is  introduced,  of  making  an  argument  upon  the  case  as  it 
may  then  be  presented. 

The  President  pro  tempore.  Is  there  objection  to  propounding 
tiie  question? 

Mr.  Clark  of  Wyoming.  Mr.  President,  I  move  that  the  doors  be 
closed  for  deliberation. 

The  motion  was  agreed  to,  and  the  Senate  proceeded  to  deliberate 
with  closed  doors. 

The  managers  on  the  part  of  the  House  of  Representatives  and 
the  respondent  and  his  counsel  thereupon  withdrew  from  the 
Chamber. 

After  one  hour  and  four  minutes  the  doors  were  reopened. 

The  respondent  appeared  with  his  counsel,  Mr.  Worthington,  Mr. 
Simpson,  Mr.  Robert  W.  Archbald,  jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  President  pro  tempore.  The  Chair  will  state  as  to  the  question 
of  the  Senator  from  Missouri  [Mf.  Reed],  that  the  Senate  in  private 
conference  determined  that  the  question  should  not  be  asked. 

Mr.  Reed.  Mr.  President,  in  order  to  save  the  Senate  voting  upon 
the  question  in  public,  simply  to  save  the  time  of  the  Senate,  I  will 
withdraw  the  request. 

Mr.  Clark  of  Wyoming.  I  move  that  the  Senate  sitting  as  a  Court 
of  Impeachment  adjourn. 

*     The  PREsmENT  pro  tempore.  The  Chair  hopes  the  Senator  will 
withhold  the  motion  for  a  moment. 

Mr.  Clark  of  Wyoming.  Certainly. 

The  President  pro  tempore.  The  Chair  thinks  it  is  due,  in  order 
properly  to  keep  the  record,  to  announce  that  the  junior  Senator  from 
Arkansas  [Mr.  Heiskell]  has  not  been  sworn  in  in  this  proceeding  j 
and  the  Chair  calls  the  attention  of  the  Senator  from  Mississippi 
[Mr.  Williams]  to  that  announcement. 

Mr.  Williams.  Mr.  President,  I  am  authorized  by  the  junior 
Senator  from  Arkansas  to  say  that  he  has  not  been  able  to  read  the 
pleadings  or  the  evidence ;  that  he  has  come  here  so  recently  that  he 
nas  heard  none  of  the  evidence  and  that  he  has  heard  only  a  part 
even  of  the  argument;  and  that  under  those  circumstances  he  does 
not  consider  that  he  would  be  quite  a  competent  judge  in  deciding 
the  grave  issues  that  would  be  presented  before  him.  He  therefore 
asks  to  be  excused  from  being  sworn  in  as  an  impeachment  judge. 

The  President  pro  tempore.  Without  objection,  that  direction  will 
be  given  to  it. 
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Mr.  Clark  of  Wyoming.  I  move  that  the  Senate  sitting  as  a  Court 
of  Impeachment  adjourn. 
The  motion  was  agreed  to. 

Mr.  Gronna.  I  move  that  the  Senate  adjourn. 

Mr.  Smoot.  I  hope  the  Senator  will  withhold  the  motion  for  a 
moment. 

Mr.  Manager  Clayton.  May  I  ask,  Mr.  President,  whether  the 
Senate  sitting  as  a  Court  of  Impeachment  adjourns  to  a  time  set. 

The  President  pro  tempore.  The  Chair  should  have  stated  that  the 
Senate  sitting  as  a  Court  of  Impeachment  stands  adjourned  until  1 
o'clock  to-morrow.  It  would  have  resulted  that  way  anyhow,  be- 
cause that  is  the  regular  order. 

The  managers  on  the  part  of  the  House,  the  respondent,  and  his 
counsel,  thereupon  withdrew. 


aATUBDAY,  JANXTABY  11,  1913. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with 
his  counsel,  Mr.  Worthington,  Mr.  Simpson,  Mr.  Robert  W.  Arch- 
bald,  jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  session  of  the  Senate  sitting  for  the  consideration  of  the 
articles  of  impeachment. 

The  Journal  of  yesterday's  proceedings  of  the  Senate  sitting  as  a 
Court  of  Impeachment  was  read. 

The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal?  If  not,  it  will  stand  approved.  What  is  the  pleasure  of 
the  Senate! 

Mr.  Clark  of  Wyoming.  I  move  that  the  doors  be  closed  for  de- 
liberation. 

The  President  pro  tempore.  The  Senator  from  Wyoming  moves 
that  the  doors  be  closed  for  deliberation  on  the  part  of  Senators. 
[Putting  the  question.] 

Mr.  Manager  Clayton.  Before  the  motion  is  announced  as  having 
been  carried,  I  will  state  that  I  submitted  a  communication  to  the 
President  of  the  Senate  this  morning  directing  attention  to  what  I 
think  is  an  infraction  of  the  rules  of  the  Senate  on  the  part  of  Mr. 
Worthington,  of  counsel  for  the  respondent,  who  has  withheld  his 
remarks  from  the  Record. 

Mr.  President,  everyone  else  printed  his  remarks  when  those  re- 
marks were  completed  without  withholding  them,  and  I  know  of  no 
rule  of  any  court  which  permits  this  to  be  done.  Against  that,  Mr. 
President^  I  desire  to  say  that  I  think  it  is  improper.  I  have  called 
the  attention  of  ^e  Presiding  Office  to  that  fact,  and  I  hope  that  the 
order  made  in  this  case  will  be  ob3erved. 
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Mr.  WoRTHiNGTON.  I  have  only  to  say,  Mr.  President,  that  after 
the  late  hour  when  we  adjourned  here  last  night,  as  soon  as  possible 
I  got  to  work  at  the  manuscript  which  had  been  forwarded  to  me  and 
continued  to  work  on  it  until  midnight.  I  was  then  told  that  it  was 
too  late  to  get  it  in  the  Becord  of  to-day. 

I  was  not  aware  of  any  rule  of  the  Senate  which  prevented  this 
from  being  done,  and  I  observed  I  think  that  the  remarks  of  one  of 
the  managers,  Mr.  Manager  Howland,  had  been  withheld. 

Mr.  Brandegeb.  Mr.  President,  I  rise  to  a  question  of  order,  which 
is  that  the  motion  to  close  the  doors  is  not  debatable. 

Mr.  Manager  Clayton.  Mr.  President,  may  I  not  make,  with  the 
permission  of  the  Senator,  another  sug^tion?  The  manager  who 
IS  now  addressing  you  remained  at  his  office  last  night  until  ttie  hour 
of  12.30  in  order  to  read  the  manuscript  of  the  report  of  his  remarks 
made  here  yesterday,  made  after  the  gentleman  who  has  just  ad- 
dressed you  made  his.  And  it  will  be  borne  in  mind  that  Mr.  Wor- 
thington  made  part  of  his  argument  day  before  yesterday. 

Mr.  President,  it  seems  to  me  that  in  all  fairness  and  due  observ- 
ance of  this  rule  his  remarks  should  have  been  in  the  Becord  this 
morning.  This  manager,  who  labored  under  greater  disadvantage 
than  he  did,  has  put  his  in  the  Becord  this  mormng. 

The  PBEsmsNT  pro  tempore.  The  Chair  withheld  the  announce- 
ment of  the  vote  out  of  courtesy  to  the  manager  on  the  part  of  the 
House  of  Bepresentatives,  which  the  Chair  supposed  would  meet  with 
the  acquiescence  and  approval  of  the  Senate.  Strictly,  of  course,  the 
order  to  close  the  doors  ought  to  have  been  made,  but  this  was  the 
only  opportunity,  and  the  manager  on  the  part  of  the  Houae  of  Bep- 
resentatives, in  the  opinion  of  the  Chair,  was  entitled  to  that  cour- 
tesy. The  Chair  will^  now,  however,  declare  that  the  motion  of  the 
Senator  from  Wyoming  is  carried,  and  the  Sergeant  at  Arms  is 
directed  to  clear  the  galleries  and  close  the  doors. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  thereupon  withdrew. 

The  ^Ueries  having  been  cleared,  the  Senate  proceeded  to  delib- 
erate with  closed  doors. 

After  1  hour  and  32  minutes  the  doors  were  reopened. 

Mr.  Worthinffton,  Mr.  Bobert  W.  Archbald,  jr.,  and  Mr.  Martin, 
of  counsel  for  me  respondent,  appeared. 

The  managers  on  the  part  of  the  House  of  Bepresentatives 
appeared  in  the  seats  provided  for  them. 

Mr.  Clark  of  Wyoming.  I  offer  two  several  orders,  which  I 
ask  may  be  acted  upon  in  the  order  in  which  they  are  sent  to  the  desk. 

The  PREsmENT  pro  tempore.  The  Secretary  will  read  the  first 
order  proposed  by  the  Senator  from  Wyoming. 

The  Secretary  read  as  follows: 

Ordered,  That  on  Monday,  January  13,  1913,  at  the  hour  of  1  o'clock  p.  m., 
a  final  vote  be  taken  on  the  articles  of  impeachment  presented  by  the  House  of 
Representatiyes  against  Robert  W.  Archbald,  additional  circuit  Judge  of  the 
United  States. 

The  order  was  considered  by  imanimous  consent  and  agreed  to. 
The  PREsmENT  pro  tempore.  The  next  order  submitted  by  the 
Senator  from  Wyoming  will  be  read. 
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The  Secretary  read  as  follows: 

Ordered,  That  the  Secretary  of  the  Senate  do  acquaint  the  House  of  Repre- 
JBentatives  that  the  Senate  sitting  as  a  High  Court  of  Impeachment  will  on 
Monday,  the  13th  day  of  January  Instant,  at  the  hour  of  1  o'clock,  p.  m.,  proceed 
to  pronounce  judgment  on  the  articles  of  impeachment  exhibited  by  the  House 
of  Representatives  against  Robert  W.  Archbald. 

r 

The  order  was  considered  by  unanimous  consent  and  agreed  to. 
Mr.  KooT.  I  offer  the  following  order. 
;The  Secretary  read  as  follows: 

Ordered,  That  upon  the  final  vote  the  Presiding  Officer  shall  direct  the  Secre- 
tary to  read  the  several  articles  successively,  and  after  the  reading  of  each 
article  the  Presiding  Officer  shall  put  the  question  following,  namely : 

"  Mr.  Senator  ,  how  say  you,  is  tLe  respondent,  Robert  W.  Archbald, 

guilty  or  not  guilty  of  the  high  misdemeanors,  or  a  high  crime  and  misdemeanor, 
lisr  the  case  may  be,  as  charged  in  this  article?" 

The  President  pro  tempore.  The  question  is  upon  the  adoption  of 
the  order  offered  by  the  Senator  from  New  York,  which  has  just  been 
read. 

Mr.  Clarke  of  Arkansas.  Mr.  President,  do  I  correctly  understand 
that  the  Chair  is  to  adopt  the  formula  as  stated  in  the  proposed 
order  and  address  it  to  each  Senator?  Why  not  address  it  to  the 
Senate  and  call  the  roll  ?  In  other  words,  wny  not  address  that  in- 
quiry to  Senators  collectively?  That  inquiry  to  each  Senator  will 
require  vastly  more  time  than  the  taking  of  the  vote,  and  I  do  not  see 
that  it  will  serve  any  good  purpose,  but  will  simply  consume  time 
unnecessarily.  I  therefore  move  that  an  amendment  be  made  to  the 
order  that  will  conform  to  that  idea.  What  does  the  Senator  from 
New  York  say  to  that  ? 

Mr.  Root.  I  have  no  objection  to  that.  That  was  the  form  fol- 
lowed in  the  Johnson  case  and  the  Belknap  case. 

Mr.  Clarke  of  Arkansas.  Yes;  but  we  have  at  hand  a  short  ses- 
sion, and  if  the  proceeding  can  be  abbreviated  somewhat  without  de- 
stroying its  solemnity  and  importance,  I  think  it  should  be  done. 

Mr.  KooT.  That  can  be  the  order.  If  the  order  can  be  returned  to 
me,  I  will  modify  it  in  order  to  meet  that  suggestion. 

Mr.  Fletcher.  I  suggest  that  Rule  XXII  covers  the  matter  suffi- 
ciently. It  reads  that  "on  the  final  question  whether  the  impeach- 
ment is  sustained,"  which  is  the  whole  question,  it  seems  to  me,  that 
ought  to  be  submitted,  "the  yeas  and  nays  shall  be  taken  on  each 
article  of  impeachment  separately." 

Mr.  Root.  Mr.  President,  as  there  seems  to  be  some  question  re- 
garding the  form,  1  will  withdraw  this  proposed  order  and  leave  the 
question  open  under  the  rule  as  it  stands,  without  any  addition. 

Mr.  Owen.  That  is  better. 

Mr.  Gallinger.  Yes ;  that  is  better. 

Mr.  Root.  I  offer  the  following  order,  which  is  a  copy  of  the  order 
made  in  the  Belknap  case. 

The  Secretary  read  as  follows : 

Ordered,  That  upon  the  final  vote  In  the  pending  case  each  Senator  may,  In  giv- 
ing his  vote,  state  his  reasons  therefor,  occupying  not  more  than  one  minute, 
which  reason  shall  be  entered  in  the  Journal  In  connection  with  his  vote;  and 
each  Senator  may,  within  two  days  after  the  final  vote,  file  his  opinion,  in 
writing,  to  be  published  in  the  printed  proceedings  in  the  case. 
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Mr.  McCuMBER.  I  move  to  amend  the  proposed  oruer  by  striking 
out  the  first  of  it,  relating  to  the  one-minute  explanation  of  a  vote, 
so  that  the  latter  portion  may  still  stand. 

The  President  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  North  Dakota  to  amend  the  order  as  indicated. 

Mr.  Bristow.  I  should  like  the  yeas  and  nays  on  that  question. 

The  yeas  and  nays  were  ordered,  and  the  Secretary  proceeded  to 
call  the  roll. 

Mr.  TowNSBND  (when  the  name  of  Mr.  Smith  of  Michigan  was 
called).  I  desire  to  announce  that  the  senior  Senator  from  Michigan 
[Mr.  Smith]  is  in  Mexico  on  the  investigating  committee  appointed 
by  the  Senate,  and  for  that  reason  he  is,  unfortunately,  absent 

The  roll  call  having  been  concluded,  the  result  was  announced— 
yeas  40,  nays  31,  as  follows : 

Yeas:  Messrs.  Borah,  Bourne,  Bradley,  Brandegee,  Bristow, 
Brown,  Burnham,  Burton,  Catron,  Chamberlain,  Clapp,  Crane, 
Crawford,  Cummins,  Curtis,  Dillingham,Gronna,  Johnson  of  Maine, 
Kenyon,  Kern,  La  Follette,  Lippitt,  Lodge,  McCumber,  Myers, 
O'Gorman,  Oliver,  Paynter,  Penrose,  Perkins,  Poindexter,  Sanders, 
Shively,  Smith  of  Arizona,  Smith  of  Maryland,  Smoot,  Sutherland, 
Swanson,  Townsend,  and  Williams — 40. 

Nays:  Messrs.  Ashurst,  Bacon,  Bryan,  Clark  of  Wyoming,  Clarke 
of  Arkansas,  Culberson,  CuUom,  du  Pont,  Fletcher,  Foster,  Gallih- 
ger,  Hitchcock,  Jones,  Martin  of  Virginia,  Martine  of  New  Jersey, 
Nelson,  Newlands,  Owen,  Page,  Perky,  Pomerene,  Reed,  Root,  Sim- 
mons, Smith  of  (jeorgia.  Stone,  Thornton,  Tillman,  Warren,  Wet- 
more,  and  Works — 31. 

Not  voting:  Messrs.  Bankhead,  Briggs,  Chilton,  Dixon,  Fall, 
Gamble,  Gardner,  Gore,  Guggenheim,  Heiskell,  Jackson,  Johnston 
of  Alabama,  Johnston  of  Texas^  I^a,  McLean,  Massey,  Overman, 
Percy,  Richardson,  Smith  of  Michigan,  Smith  of  South  Carolina, 
Stephenson,  and  Watson — 23. 

So  the  amendment  to  the  order  was  agreed  to. 

The  President  pro  tempore.  The  question  now  is  upon  the  adop- 
tion of  the  order  as  amended. 
The  order  as  amended  was  agreed  to. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  should  like  to  ask,  for  the 
information  of  counsel  for  the  respondent,  just  in  what  form  the 
question  is  to  be  put  under  the  action  the  Senate  has  just  taken? 

The  PREsmENT  pro  tempore.  The  Chair  is  unable  to  answer  the 
question.    Does  counsel  inquire  of  the  Chair? 

Mr.  WoRTHiNGTON.    I  was  asking  the  Chair  for  information. 

The  President  pro  tempore.  The  order  adopted  will  leave  it  to  the 
Chair  to  frame  the  question. 

Mr.  Crawford.  I  move  that  the  Senate  sitting  as  a  Court  of  Im- 
peachment do  now  adjourn  until  Monday  next  at  1  o'clock. 

The  motion  was  agreed  to. 

The  managers  on  the  part  of  the  House  and  the  respondent  and 
his  counsel  tnereupon  withdrew. 


1620  IMPEACHMENT  OF  ROBERT  W.  AROHBALD. 

MONDAY,  JANUABY  13,  1913. 

In  the  Senate  op  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  tne  consideration  of  the  articles  of  impeach- 
ment against  Kobert  W.  Archbald,  Mr.  Worthington,  Mr.  Robert  W. 
Archbald,  jr.,  and  Mr.  Martin,  of  counsel  for  the  respondent, 
appeared. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  President  pro  tempore.  The  Secretary  will  read,  the  Journal 
of  the  last  session  of  the  Senate  sitting  for  the  consideration  of  the 
articles  of  impeachment. 

The  Journal  of  the  Senate  sitting  as  a  Court  of  Impeachment  on 
Saturday  last  was  read. 

The  PREsmENT  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal?    If  not,  it  will  stand  approved. 

Mr.  Root.  Mr.  President,  I  offer  an  order,  which  I  have  handed 
to  the  Secretary. 

The  President  pro  tempore.  The  Senator  from  New  York  pro- 
poses the  following  order,  which  will  be  read  to  the  Senate. 

The  Secretary  read  as  follows: 

Ordered,  That  upon  the  final  vote  in  the  pending  impeachment  the  Secretsiry 
shall  read  the  articles  of  impeachment  successively,  and  when  the  reading  of 
each  article  is  concluded  the  Presiding  Officer  shall  state  the  question  thereon 
as  follows: 

"Senators,  How  say  you?  Is  the  respondent,  Robert  W.  Archbald,  guilty  or 
not  guilty  as  charged  in  this  article?  " 

Thereupon  the  roll  of  the  Senate  shall  be  called,  and  each  Senator  as  his 
name  is  called  shall  arise  in  his  place  and  answer  "  guilty  "  or  "  not  guilty." 

The  President  pro  tempore.  The  question  is  on  the  adoption  of 
the  order.  [Putting  the  question.]  The  ayes  have  it,  and  the  order 
is  unanimously  adopted.  The  Secretary  will  read  the  first  article  of 
impeachment. 

Mr.  Kern.  Mr.  President,  if  I  may  do  so  properly,  I  desire  at  this 
time  to  ask  to  be  excused  from  voting  upon  the  articles  of  impeach- 
ment. I  was  unavoidably  detained  from  the  Senate  until  the  ad- 
journment for  the  Christmas  holidays,  so  that  I  did  not  see  or  hear 
the  witnesses  who  were  examined  up  to  that  time.  While  I  have  read 
the  testimony  and  statement  of  counsel  and  heard  the  arguments,  I 
do  not  feel  that  I  can  vote  without  at  least  taking  the  judgment  of 
the  Senate  upon  the  question  as  to  whether  I  may  properly  do  so. 

The  President  pro  tempore.  The  Senator  from  Indiana  asks  that 
the  Senate  will  excuse  him  from  voting  upon  the  articles  of  impeach- 
ment for  the  reason  he  has  stated.  Is  there  objection?  The  Chair 
hears  none,  and  the  Senator  from  Indiana  is  excused. 

Mr.  Dillingham.  Mr.  President,  owing  to  a  protracted  illness  I 
was  detained  at  my  home  in  Vermont  throughout  the  entire  month 
of  December.  I  heard  none  of  the  testimony  that  was  offered  in 
support  of  the  articles  of  impeachment,  nor  have  I  been  able,  by 
reason  of  other  engagements,  to  read  the  same  since  that  time.  I 
count  myself  as  entirely  disqualified  to  pass  upon  any  question  in- 
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volved  here  to-day.  For  this  reason  I  ask  to  be  excused  from  voting 
on  any  one  of  the  articles  of  impeachment 

The  PBEsn>ENT  pro  tempore.  The  Senator  from  Vermont  asks  that 
he  be  excused  from  voting  on  the  articles  of  impeachment  for  the 
reason  he  has  stated.  Is  there  objection!  The  Chair  hears  none,  and 
the  Senator  stands  excused. 

Mr.  Bradley.  Mr.  President,  during  the  session  up  to  the  holiday 
ndjoumment  I  was  unfortunately  ill  and  not  able  to  oe  here.  I  have 
not  had  time  since  I  came  back  to  read  the  testimony  with  that  care 
with  which  I  think  it  ought  to  be  read,  and  I  ask  the  Senate  to  excuse 
me  from  voting. 

The  PREsmENT  pro  tempore.  The  Senator  from  Kentuckv  asks  to 
be  excused  from  voting  on  the  articles  of  impeachment  for  tne  reason 
he  has  stated.  Is  there  objection?  The  Cnair  hears  none,  and  the 
Senator  stands  excused. 

The  Chair  will  state  that  two  other  Senators  have  previously  had 

Sractically  the  consent  of  the  Senate  to  be  excused  from  voting,  the 
enator  from  Arkansas  [Mr.  Heiskell]  and  the  Senator  from  Texas 
[Mr.  Johnston],  both  of  whom  came  into  the  Senate  near  the  close  of 
the  impeachment  proceedings. 

Mr.  Clarke  of  Arkansas.  Mr.  President,  1  believe  I  will  ask  the 
Senate  to  excuse  me  from  voting  on  the  counts  which  involve  in- 
criminating acts  alleged  to  have  occurred  during  the  term  of  the 
respondent  as  United  States  district  judge.  J  have  not  had  sufficient 
time  to  convince  my  own  mind  that  I  ought  to  vote  on  those  counts. 
I  feel  definitely  well  advised  as  to  what  I  shall  do  with  reference  to 
the  matters  which  transpired  while  he  was  judge  of  the  Commerce 
Court.  I  think  it  is  proper  at  this  time  to  ask  to  be  excused  from 
voting  on  those  counts  which  relate  to  the  conduct  of  the  respondent 
as  judge  of  the  district  court,  and  I  prefer  that  request  now. 

The  PREsmENT  pro  tempore.  The  Senator  from  Arkansas  asks 
that  the  Senate  excuse  him  from  voting  upon  the  articles  indicated 
by  him  for  the  reason  he  has  stated.  Is  there  objection?  The  Chair 
hears  none  and  it  is  so  ordered. 

Mr.  Tillman.  Mr.  President,  as  is  known  to  Senators  I  have  been 
unable  to  attend  the  sessions  ox  the  Senate  as  I  should  like  to  have 
done.  I  am  not  prepared  to  vote  on  any  article  but  the  first  one, 
and  I  ask  to  be  excused  from  voting  on  all  the  rest. 

The  President  pro  tempore.  The  Senator  from  South  Carolina 
asks  that  he  be  excused  from  voting  upon  all  the  articles  of  impeach- 
ment save  only  the  first  one,  for  the  reason  stated  by  him.  Is  there 
objection?  The  Chair  hears  none,  and  the  Senator  from  South 
Carolina  is  excused  as  requested. 

Mr.  Jackson.  Mr.  President,  owing  to  the  fact  that  I  came  into 
the  Senate  very  recently,  and  have  been  very  busy  with  the  details 
of  my  office,  having  heard  practically  none  of  the  evidence  or  argu- 
ments in  the  case,  1  should  like  to  be  excused  from  voting. 

The  President  pro  tempore.  The  Senator  from  Maryland  asks  that 
he  may  be  excused  from  voting  upon  the  articles  of  impeachment  for 
the  reason  which  he  has  stated.  Is  there  objection  ?  The  Chair  hears 
none,  and  the  Senator  stands  excused. 

The  Secretary  will  proceed  to  read  the  first  article.        ^ 
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The  Secretary  read  as  follows : 

Article  1. 

That  the  said  Robert  W.  Archbald,  at  Scranton,  in  the  State  of  Pennsylvania, 
being  a  United  States  circuit  judge,  and  having  been  duly  designated  as  one  of 
the  judges  of  the  United  States  Commerce  Court,  and  being  then  and  there  a 
judge  of  the  said  court,  on  March  31,  1911,  entered  Into  an  agreement  with  one 
Edward  J.  Williams  whereby  the  said  Robert  W.  Archbald  and  the  said  Eidward 
J.  Williams  agreed  to  become  partners  in  the  purchase  of  a  certain  culm  dump, 
commonly  known  as  the  Katydid  culm  dump,  near  Moosic,  Pa.,  owned  by  the 
Hillside  Coal  &  Iron  Co.,  a  corporation,  and  one  John  M.  Robertson,  for  the  pur- 
pose of  disfwsing  of  sjiid  proi)erty  at  a  profit.  That  pursuant  to  said  agreement, 
and  in  furtherance  thereof,  the  said  Robert  W.  Archbald,  on  the  Slst  day  of 
March,  1911,  and  at  divers  other  times  and  at  different  places,  did  undertake  by 
correspondence,  by  personal  conferences,  and  otheiw^ise,  to  induce  and  influence, 
and  did  Induce  and  influence,  the  ofllcers  of  the  said  Hillside  Coal  &  Iron  Co., 
and  of  the  Erie  Railroad  Co.,  a  corporation,  which  owned  all  of  the  stock  of  said 
coal  company,  to  enter  into  an  agreement  with  the  said  Robert  W.  Archbald  and 
the  said  Edward  J.  Williams  to  sell  the  interest  of  the  said  Hillside  Coal  &  Iron 
Co.  in  the  Katydid  culm  dump  for  a  consideration  of  $4,500.  That  during  the 
period  covering  the  several  negotiations  and  transactions  leading  up  to  the  afore- 
said agreement  the  said  Robert  W.  Archbald  was  a  judge  of  the  United  States 
Commerce  Court,  duly  designated  and  acting  as  such  judge;  and  at  the  time 
aforesaid  and  during  the  time  the  aforesaid  negotiations  were  in  progress  the 
said  Erie  Railroad  Co.  was  a  common  carrier  engaged  in  interstate  commerce 
and  was  a  party  litigant  in  certain  suits,  to  wit,  the  Baltimore  &  Ohio  Railroad 
Co.  et  al.  V,  The  Interstate  Commerce  Commission,  No.  38,  and  the  Baltimore  & 
Ohio  Railroad  Co.  et  al.  v.  The  Interstate  Commerce  Commission,  No.  39,  then 
pending  in  the  United  States  Commerce  Court;  and  the  said  Robert  W.  Arch- 
bald, judge  as  aforesaid,  well  knowing  these  facts,  willfully,  unlawfully,  and 
corruptly  took  advantage  of  his  official  position  as  such  judge  to  Induce  and  in- 
fluence the  oflSclals  of  the  said  Erie  Railroad  Co.  and  the  said  Hillside  Coal  & 
Iron  Co.,  a  subsidiary  corporation  thereof,  to  enter  into  a  contract  with  him  and 
the  said  Edward  J.  Williams,  as  aforesaid,  for  profit  to  themselves,  and  that  the 
said  Robert  W.  Archbald  then  and  there,  through  the  influence  exerted  by  reason 
of  his  position  as  such  judge,  willfully,  unlawfully,  and  corruptly  did  Induce  the 
officers  of  said  Erie  Railroad  Co.  and  of  the  said  Hillside  Coal  &,  Iron  Co.  to 
enter  into  said  contract  for  the  consideration  aforesaid. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as 
such  judge  and  of  a  high  crime  and  misdemeanor  In  office. 

The  President  pro  tempore.  Before  putting  the  vote  on  this  article 
the  Chair  would  request  the  Senate  to  excuse  the  present  occupant 
of  the  chair  from  voting,  for  reasons  which  will  readily  occur  to 
Senators  and  which  attach  to  him  as  the  Presiding  Officer  during  the 
trial,  except  in  the  case  of  an  article  where  his  vote  may  affect  the 
result.  Is  there  objection?  The  Chair  hears  none,  and  the  Chair 
will  exercise  that  privilege,  with  the  permission  of  the  Senate. 

The  Chair  now  submits  article  1  to  the  judgment  of  the  Senate. 

Senators,  how  say  you?  Is  the  respondent,  Robert  W.  Archbald, 
guilty  or  not  guilty  as  charged  in  this  article?  The  Secretary  will 
call  the  roll  of  the  Senate  for  the  separate  response  of  each  Senator. 

The  Secretary  called  the  roll. 

Mr.  Simmons.  I  desire  to  announce  that  my  colleague  [Mr.  Over- 
man] is  absent  on  account  of  illness. 

Mr.  Bankhead.  I  wish  to  announce  that  my  colleague  [Mr.  John- 
ston of  Alabama]  is  absent  on  account  of  illness. 

Mr.  Kern.  I  desire  again  to  announce  the  absence  of  the  Senator 
from  South  Carolina  [Mr.  Smith]  on  account  of  illness  and  of  death 
in  his  family. 
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Mr.  Martine  of  New  Jersey.  I  desire  to  state  that  my  colleague 
[Mr.  Briggs]  is  also  absent  on  account  of  illness. 

Mr.  Williams.  I  wish  to  announce  that  my  colleague  [Mr.  Percy] 
is  necessarily  detained  from  the  city. 

Mr.  Johnson  of  Maine.  I  desire  to  announce  that  my  colleague 
[Mr.  Gardner]  is  necessarily  detained  from  the  Chamber. 

Mr.  O'GoR^fAN.  I  desire  to  announce  that  the  Senator  from  West 
Virginia  [Mr.  Chilton]  is  absent  owing  to  illness  in  his  family. 

Mr.  Sanders.  I  wish  to  announce  that  my  <5olleague  [Mr.  Lea]  is 
unavoidably  absent  from  the  city. 

Mr.  Catron.  I  desire  to  state  that  my  colleague  [Mr.  Fall]  is 
absent  on  business  of  the  Senate. 

Mr.  TowNSEND.  I  received  a  telegram  from  my  colleague  [Mr. 
Smith  of  Michigan],  dated  New  Orleans,  Saturday,  stating  that  he 
was  there  on  the  Mexican  investigation  and  could  not  therefore  be 
present  in  the  Senate  at  this  time. 

Mr.  Smoot.  I  desire  to  state  that  the  junior  Senator  from  Nevada 
[Mr.  Massey]  is  out  of  the  city. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows : 

Guilty:  Messrs.  Ashurst,  Bankhead,  Borah,  Bourne,  Brandegee, 
Bristow,  Brown,  Brvan,  Burton,  Chamberlain,  Clapp,  Clark  of  Wy- 
oming, Clarke  of  Arkansas,  Crane,  Crawford,  Culberson,  Cullom, 
Cummins,  Curtis,  Dixon,  du  Pont,  Fletcher,  Foster,  Gallinger,  Gore, 
Groima,  Hitchcock,  Johnson  of  Maine,  Jones,  Kenyon,  La  FoUette, 
Lippitt,  Lodge,  McCumber,  McLean,  Martin  of  Virginia,  Marline  of 
New  Jersey,  Myers,  Nelson,  Newlands,  O'Gorman,  OAven,  Page,  Per- 
kins, Perlrv,  Poindexter,  Pomerene,  Reed,  Richardson,  Root,  Sanders, 
Shively,  Simmons,  Smith  of  Arizona,  Smith  of  Georgia,  Smith  of 
Maryland,  Smoot,  Stephenson,  Stone,  Sutherland,  Swanson,  Thorn- 
ton, Tillman,  Townsend,  Warren,  Wetmore,  Williams,  Works — 68. 

Not  guilty:  Messrs.  Bumham,  Catron,  Oliver,  Paynter,  Pen- 
rose— 6. 

Absent  or  not  voting:  Messrs.  Bacon,  Bradley,  Briggs,  Chilton, 
Dillingham,  Fall,  Gamble,  Gardner,  Guggenheim,  Heiskell,  Jackson, 
Johnston  of  Alabama,  of  Johnston  of  Texas,  Kern,  Lea,  Massey,  Over- 
man, Perky,  Smith  of  Michigan,  Smith  of  South  Carolina,  Wat- 
son— 21. 

The  President  pro  tempore.  It  appears  from  the  responses  given 
by  Senators  that  68  Senators  have  voted  guilty  and  5  Senators  have 
voted  not  guilty.  More  than  two-thirds  of  the  Senators  having 
voted  guilty,  the  Senate  adjudges  the  respondent,  Robert  W.  Arch- 
bald,  guilty  as  charged  in  the  first  article  of  impeachment. 

The  Secretary  will  now  read  the  second  article  of  impeachment. 

The  Secretary  proceeded  to  read  article  2. 

Mr.  SMrrH  of  Georgia.  I  move  that  the  Senate  close  the  doors  and 
go  into  secret  session. 

The  President  pro  tempore.  The  Senator  from  Georgia  moves 
that 

Mr.  Culberson.  Mr.  President,  a  point  of  order.  The  Senate  has 
already  decided  to  vote  at  this  hour  on  the  articles  of  impeachment. 
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The  Pbesident  pro  tempore.  That  is  true ;  and  in  the  absence  of  any 
order  to  the  contrary,  that  order  would  undoubtedly  be  carried  out. 
It  is,  however,  for  the  Senate  to  determine  whether  it  will  at  any 
time  suspend  that  order.  It  is  not  a  matter  of  unanimous  consent, 
but  it  is  an  order  which  can  be  changed  or  not  changed,  as  the  Senate 
may  see  proper  to  do. 

Mr.  WoRTHiNGTON.  Mr.  President,  before  the  question  is  put.  I  ask. 
if  the  motion  be  carried,  whether  it  will  result  in  excluding  counsel 
for  the  respondent  from  the  Senate  Chamber? 

The  PREsn)ENT  pro  tempore.  Yes:  it  would,  while  the  Senate  was 
in  secret  deliberation,  exclude  everybody  except  Senators  and  those 
who  areprivileged  under  such  circumstances. 

Mr.  Worthinoton.  I  trust  that  nothing  will  be  done  which  will 
exclude  counsel  for  the  respondent  while  the  vote  is  being  taken. 

The  PREsroENT  pro  tempore.  There  will  be  no  vot^  taken  in  secret 
session ;  there  can  not  be.  The  question  is  on  the  motion  of  the  Sen- 
ator from  Georgia  [Mr.  Smith],  to  now  close  the  doors. 

Mr.  Clarke  of  Arkansas.  A  parliamentary  inquiry,  Mr.  Presi- 
dent. Could  voting  continue  in  secret  session  upon  counts  or  issues 
raised  ? 

The  PRBsn)ENT  pro  tempore.  There  can  be  no  vote  except  in  open 
session. 

Mr.  PoiNDEXTER.  Mr.  President,  I  rise  to  a  point  of  order.  Has 
the  Chair  just  stated  that  the  Senate  could  not  vote  upon  these 
articles  in  secret  session? 

The  PREsmENT  pro  tempore.  It  could  not. 

Mr.  PoiNDEXTER.  The  Senate  has,  I  believe,  by  unanimous  con- 
sent fixed  this  hour  for  voting? 

The  PREsmENT  pro  tempore.  It  has  done  so  by  order,  not  by 
unanimous  consent. 

Mr.  PoiNDEXTER.  It  was  by  order  that  the  Senate  met  in  open 
session.  My  understanding  was  that  there  was  a  unanimous-consent 
agreement  that  we  should  vote  at  1  o'clock  to-day. 

Several  Senators.  Question ! 

The  President  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Georgia. 

Mr.  Smith  of  Georgia.  Mr.  President,  I  understand  that  all  we 
could  do  in  secret  session  would  be  to  consider  the  question  as  to 
whether  it  is  worth  while  to  go  on  with  the  vote  on  these  other 
charges ;  and  it  was  only  with  a  view  of  saving  time  in  that  way,  we 
having  disposed  of  the  matter  by  a  vote  on  one  article,  that  I  made 
the  suggestion.  If  the  Senate  is  willing  I  will  withdraw  the  sug- 
gestion. 

The  President  pro  tempore.  The  Senator  from  Georgia  withdraws 
the  motion.  The  Secretary  will  read  the  second  article  of  impeach- 
ment. 

Mr.  Lodge.  Mr.  President,  I  ask  that  there  be  order  in  the  Cham- 
ber and  in  the  galleries  during  this  proceeding,  which  is  a  solemn 
and  very  serious  one  indeed.  Those  who  are  here  by  the  courtesy  of 
the  Senate,  I  think,  while  the  articles  are  being  read  and  votea  on 
should  maintain  the  strictest  order. 

The  President  pro  tempore.  The  suggestion  of  the  Senator  from 
Massachusetts  is  eminently  proper.    The  Chair  particularly  requests 
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visitors  not,  by  any  conversation  or  otherwise,  to  disturb  the  entire 
quietude  and  solemnity  of  these  proceedings. 
The  Secretary  will  proceed  with  the  reading  of  the  second  article. 

The  Secretary  read  as  follows : 

Article  2. 

That  the  said  Robert  W.  Archbald,  on  the  Ist  day  of  August,  1911,  was  a 
United  States  circuit  Judge,  and,  having  been  duly  designated  as  one  of  the 
Judges  of  the  United  States  Commerce  Court,  was  then  and  there  a  Judge  of  said 
court. 

That  at  the  time  aforesaid  the  Marian  Coal  Co.,  a  corporation,  was  the  owner 
of  a  certiiin  culm  bank  at  Taylor,  Pa.,  and  was  then  and  there  engaged  in  the 
business  of  washing  and  shipping  coal ;  that  prior  to  that  time  the  said  Marian 
Coal  Co.  had  filed  before  the  Interstate  Commerce  Commission  a  complaint  against 
ttie  Delaware,  Lackawanna  &  Western  Railroad  Co.  and  five  other  railroad  com- 
panies as  defendants,  charging  said  defendants  with  discrimination  in  rates  and 
with  excessive  charges  for  the  transportation  of  coal  shipped  by  the  said  Marian 
Coal  Co.  over  their  respective  lines  of  road ;  that  all  of  the  said  defendant  com- 
panies were  common  carriers  engaged  in  interstate  commerce;  that  the  deci- 
sion of  the  said  case  by  the  Interstate  Commerce  Commission  at  the  instance  of 
either  party  thereto  was  subject  to  a  review,  under  the  law,  by  the  United 
States  Commerce  Court;  that  one  Christopher  G.  Boland  and  one  William  P. 
Roland  were  then  the  principal  stockholders  of  the  said  Marian  Coal  Co.  and 
controlled  the  operation  of  the  same,  and  they,  the  said  Christopher  G.  Boland 
and  the  said  William  P.  Boland,  employed  one  George  M.  Watson  as  an  attorney 
to  settle  the  case  then  pending  as  aforesaid  in  the  Interstate  Commerce  Commis- 
sion and  to  sell  to  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  two- 
thirds  of  the  stock  of  the  said  Marian  Coal  Co. ;  and  at  the  time  aforesaid  there 
was  pending  in  the  United  States  Commerce  Court  a  certain  suit  entitled  "  The 
Baltimore  &  Ohio  Railroad  Co.  et  al.  v.  The  Interstate  Commerce  Commission, 
No.  88,"  to  which  suit  the  said  Delaware,  Lackawanna  &  Western  Railroad  Co. 
was  a  party  litigant. 

That  the  said  Robert  W.  Archbold,  being  Judge  as  aforesaid  and  well  knowing 
these  facts,  did  then  and  there  engage  for  a  consideration  to  assist  the  said 
(reorge  M.  Watson  to  settle  the  aforesaid  case  then  pending  before  the  Interstate 
Commerce  Commission  and  to  sell  to  the  said  Delaware,  Lackawanna  &  Western 
Railroad  Co.  the  said  two- thirds  of  the  stock  of  the  said  Marian  Coal  Co.,  and 
in  pursuance  of  said  engagement  the  said  Robert  W.  Archbald,  on  or  about  the 
lOth  day  of  August.  1911,  and  at  divers  other  times  and  at  different  places,  did 
undertake,  by  correspondence,  by  personal  conferences,  and  otherwise  to  induce 
and  influence  the  officers  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co. 
to  enter  into  an  agreement  with  the  said  George  M.  Watson  for  the  settlement 
of  the  aforesaid  case  and  the  sale  of  said  stock  of  the  Marian  Coal  Co. :  and  the 
said  Robert  W.  Archbald  thereby  willfully,  unlawfully,  and  corruptly  did  use 
his  influence  as  such  Judge  in  the  attempt  to  settle  said  case  and  to  sell  said 
stock  of  the  said  Marian  Coal  Co.  to  the  Delaware,  I^cka wanna  &  Western 
Railroad  Co. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  quilty  of  misbehavior  as 
such  Judge  and  of  a  high  crime  and  misdemeanor  in  office. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article?.  The  Secretary  will  proceed  to  call  the  roll  of  the  Senate 
for  the  separate  response  of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Smith  of  Georgia  (when  his  name  was  called).  I  ask  to  be 
excused  from  voting,  for  I  have  not  reached  a  conclusion  satisfactory 
to  myself. 

The  President  pro  tempore.  Is  there  objection  to  excusing  the 
Senator  from  Georgia  ?    The  Chair  hears  none,  and  he  stands  excused. 

The  roll  call  was  concluded. 
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The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
vote. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows: 

Guilty:  Messrs.  Ashurst,  Bankhead,  Borah.  Bourne.  Bristow^ 
Brown,  Bryan,  Burton,  Clapp,  Clarke  of  Arkansas,  Crawford,  Cul- 
lom,  Cummins,  Curtis,  Dixon,  Fletcher,  Gronna,  Johnson  of  Maine, 
Kenyon,  La  FoUette,  Lippitt,  Lodge,  McLean,  Martin  of  Virgnia, 
Martine  of  New  Jersey,  Myers,  Nelson.  Newlands,  O'Gorman,  Owen^ 
Perkins,  Poindexter,  Pomerene,  Beed,  Richardson,  Boot,  Sanders, 
Shively,  Simmons,  Smith  of  Arizona,  Smith  of  Maryland,  Stone. 
Sutherland,  Swanson,  Williams,  and  Works — 46. 

Not  guilty:  Messrs.  Brandegee,  Bumham,  Catron,  Chamberlain, 
Clark  of  Wyoming,  Crane,  Culberson,  du  Pont,  Foster,  Gallinger, 
Gore,  Hitchcock,  Jones,  McCumber,  Oliver,  Page,  Paynter,  Penrose, 
Perky,  Smoot,  Stephenson.  Thornton,  Townsend,  Warren,  and  Wet- 
more — 25. 

Absent  or  not  voting:  Messrs.  Bacon,  Bradley,  Briggs,  Chilton. 
Dillingham,  Fall,  Gamble,  Gardner,  Guggenheim,  Heiskell,  Jackj^n, 
Johnston  of  Alabama,  Johnston  of  Texas.  Kem,  Lea,  Massey,  Over- 
man, Percy,  Smith  of  Georgia,  Smith  of  Michigan,  Smith  of  South 
Carolina,  Tillman,  and  Watson — 23. 

The  PREsmENT  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
upon  the  question  whether  the  respondent  is  guilty  or  not  guilty 
under  the  charge  in  this  article,  those  voting  g^il^^y  number  46  ani 
those  voting  not  guilty  number  25.  Forty-eight  would  be  the  num- 
ber necessary  to  make  two-thirds.  Less  than  two-thirds  having  voted 
in  favor  of  the  guilt  of  the  respondent,  the  Senate  adjudges  that  he 
is  not  guilty  as  charged  in  this  article. 

The  Secretary  will  proceed  to  read  the  third  article  of  impeadi- 
ment. 

The  Secretary  read  as  follows: 

Article  3. 

That  the  said  Robert  W.  Archbald.  being  a  United  States  circuit  Judge  and  a 
judge  of  the  United  States  Commerce  Court,  on  or  about  October  1,  1911,  did 
secure  from  the  Lehigh  Valley  Coal  Co.,  a  corporation,  which  coal  company  was 
then  and  there  owned  by  the  Lehigh  Valley  Railroad  Co.,  a  common  carrier 
engaged  in  interstate  commerce,  and  which  railroad  company  was  at  that  time 
a  party  litigant  in  certain  suits  then  pending  in  the  United  States  Commerce 
Court,  to  wit.  The  Baltimore  &  Ohio  Railroad  Co.  et  al.  v.  Interstate  Commerce  I 
Commission  et  al..  No.  38,  and  the  Lehigh  Valley  RaUroad  Co.  t?.  Interstate 
Commerce  Commission  et  al.  No.  49,  all  of  which  was  well  known  to  said 
Robert  W.  Archbald.  an  agreement  which  i)ermltted  said  Robert  W.  Archtiald 
and  his  associates  to  lease  a  culm  dump,  known  as  Packer  No.  3,  near  Shenan> 
doah,  in  the  State  of  Pennsylvania,  which  said  culm  dump  contained  a  large 
amount  of  coal,  to  wit,  472,670  tons,  and  which  said  culm  dump  the  said  Robert 
W.  Archbald  and  his  associates  agreed  to  operate  and  to  ship  the  product  of  the 
same  exclusively  over  the  lines  of  the  I-^hlgh  Valley  Railroad  Co.,  and  that  the 
said  Robert  W.  Archbald  unlawfully  and  corruptly  did  use  his  official  position 
and  influence  as  such  judge  to  secure  from  the  said  coal  company  the  said 
agreement. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  mid)eha^ior  as 
such  judge  and  of  a  misdemeiuior  in  such  office. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent^ Robert  W.  Archbald,  giiilty  or  not  guilty  as  charged  in 
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this  article  ?    The  Secretary  will  proceed  to  call  the  roll  of  the  Seriate 
for  the  separate  response  of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Foster  (when  his  name  was  called).  Mr.  President,  I  ask  to 
be  excused  from  voting  on  this  article,  as  I  have  not  been  able  to 
reach  a  conclusion  satisfactory  to  myself. 

The  President  pro  tempore.  The  Senator  from  Louisiana  asks  to 
be  excused  from  votiii^  on  this  article  for  the  reasons  stated  by  him. 
Is  there  objection?  The  Chair  hears  none,  and  the  Senator  stands 
excused. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  Senators. 

The  Secretarj-  recapitulated  the  vote,  which  was  as  follows : 

Guilty:  Messrs.  Ashurst,  Bankhead,  Borah,  Bourne,  Bristow, 
Brown,  Bryan,  Burton,  Chamberlain,  Clapp,  Clarke  of  Arkansas,  . 
Crawford,  Culberson,  CuUom,  Cummins,  (Jurtis,  Dixon,  du  Pont,'^ 
Fletcher,  Gallinger,  Gore,  Gronna^  Hitchcock,  Johnson  of  Maine, 
Jones,  Kenyon,  La  FoUette,  Lippitt,  Lodge,  McCumber,  McLean, 
Martin  of  Virginia,  Martine  of  New  Jersey,  Myers,  Nelson,  New- 
lands,  O'Gorman,  Owen,  Page,  Perkins,  Perky,  Poindexter,  Pome- 
rene,  Beed,  Richardson,  Root,  Sanders,  Shively,  Simmons,  Smith  of 
Arizona,  Smith  of  Georgia,  Smith  of  Maryland,  Stone,  Sutherland, 
Swansea^  Townsend,  Warren,  Wetmore,  Williams,  Works — 60. 

Not  ftuilty :  Messrs.  Brandegee,  Burnham,  Catron,  Clark  of  Wyo- 
ming, Prane,  Oliver,  Paynter,  Penrose,  Smoot,  Stephenson,  Thorn- 
ton—l.^^ 

Absent  or  not  voting:  Messrs.  Bacon,  Bradley,  Briggs,  Chilton, 
Dillingham,  Fall,  Foster,  Gamble,  Gardner,  Guggenheim,  Heiskell, 
Jackson,  Johnston  of  Alabama,  Johnston  of  Texas,  Kern,  Ijca,  Mas- 
sey.  Overman,  Percy,  Smith  of  Michigan,  Smith  of  South  Carolina, 
Tillman,  Watson— 23. 

The  President  pro  tempore.  Upon  the  call  of  the  roll  of  the  Sen- 
ate 60  Senators  have  voted  that  the  respondent  is  guilty  as  charged 
in  this  article  and  11  Senators  have  responded  that  he  is  not  guilty 
as  charged  in  this  article.  More  than  two-thirds  of  the  Senate  hav- 
ing responded  that  he  is  guilty,  the  Senate  adjudges  that  the  respond- 
ent, Robert  W.  Archbald,  is  guilty  as  charged  in  this  article. 

The  Secretary  will  proceed  to  read  the  next  article. 

The  Secretary  read  as  follows : 

Article  4. 

That  the  said  Robert  W.  Archbald,  while  holding  the  office  of  United  States 
circuit  judge  and  being  a  member  of  the  United  States  Commerce  Court,  was 
and  is  guilty  of  gross  and  Improper  conduct,  and  was  and  is  guilty  of  a  misde- 
meanor as  said  circuit  judge  and  as  a  member  of  said  Commerce  Court  in  man- 
ner and  form  as  follows,  to  wit :  Prior  to  and  on  the  4th  day  of  April,  1911,  there 
was  pending  in  said  United  States  Commerce  Court  the  suit  of  Louisville  & 
Nasti^ville  Railroad  Co.  v.  The  Interstate  Commerce  Commission.  Said  suit  was 
argued  and  submitted  to  said  United  States  Commerce  Court  on  the  4th  day  of 
April,  1911 ;  that  afterwards,  to  wit,  on  the  22d  day  of  August,  1911,  while  said 
suit  was  still  pending  in  said  court,  and  before  the  same  had  been  decided,  the 
said  Robert  W.  Archbald,  as  a  member  of  said  United  States  Commerce  Court, 
secretly,  wrongfully,  and  unlawfully  did  write  a  letter  to  the  attorney  for  the 
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aaid  Loulsyille  &  Nashyille  Railroad  Co.  requesting  said  attorney  to  see  one  of 
the  witnesses  who  had  testified  In  said  suit  on  bdalf  of  said  company  and  to 
get  his  explanation  and  Interpretation  of  certain  testimony  that  the  said  wit- 
ness had  given  In  said  suit,  and  communicate  the  same  to  the  said  Robert  W. 
Archbald,  which  request  was  complied  with  by  said  attorney ;  that  afterwards, 
to  wit,  on  the  10th  day  of  January,  1912,  while  said  suit  was  still  p^^lng,  and 
before  the  same  had  been  decided  by  said  court,  the  said  Robert  W.  Archbald* 
as  judge  of  said  court,  secretly,  wrongfully,  and  unlawfully  again  did  write  to 
the  said  attorney  that  other  members  of  said  United  States  Oommerce  Court 
had  discovered  evidence  on  file  in  said  suit  detrimental  to  the  said  railroad 
company  and  contrary  to  the  statements  and  contentions  made  by  the  said  attor- 
ney ;  and  the  said  Robert  W.  Archbald.  judge  of  said  United  States  Commerce 
Court  as  aforesaid,  in  said  letter  requested  the  said  attorney  to  make  to  him, 
the  said  Robert  W.  Archbald,  an  explanation  and  an  answer  thereto ;  and  he,  the 
said  Robert  W.  Archbald,  as  a  member  of  said  United  States  Commerce  Court 
aforesaid,  did  then  and  there  request  and  solicit  the  said  attorney  for  the  said 
railroad  company  to  make  and  deliver  to  the  said  Robert  W.  Archbald  a  further 
argument  in  support  of  the  contentions  of  the  said  attorney  so  representing  the 
said  railroad  company,  which  request  was  complied  with  by  said  attorney,  all  of 
which  on  the  part  of  said  Robert  W.  Archbald  was  done  secretly,  wrongfully, 
and  unlawfully,  and  which  was  without  the  knowledge  or  consent  of  the  said 
Interstate  Commerce  Commission  or  Its  attorneys. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in 
office,  and  was  and  is  guilty  of  a  misdemeanor. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Eobert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article  ?  The  Secretary  will  proceed  to  call  the  roll  of  the  Sen- 
ate for  the  separate  response  of  each  Senator. 

The  Secretary  called  the  roll. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows : 

Guilty:  Messrs.  Ashurst,  Bankhead,  Borah,  Bourne,  Bristow, 
Brown,"  Bryan,  Chamberlain,  Clapp,  Clarke  of  Arkansas,  Crawford, 
Culberson,  Cummins,  Curtis,  Dixon,  Fletcher,  Foster,  Gore,  Gronna, 
Hitchcock,  Johnson  of  Maine,  Jones,  Kenyon,  La  Follette,  Lodge, 
McLean,  Martin  of  Virginia,  Martine  of  New  Jersey,  Myers,  Nelson, 
Newlands,  O'Gorman,  Owen,  Page,  Perkins,  Perky,  Poindexter,  Pom- 
erene,  Reed,  Richardson,  Sanders,  Shively,  Simmons,  Smith  of  Ari- 
zona, Smith  of  Georgia,  Smith  of  Maryland,  Smoot,  Stone,  Thorn- 
ton, Townsend,  Williams,  Works — 52. 

Not  guilty:  Messrs.  Brandegee,  Bumham,  Burton,  Catron,  Clark 
of  Wyoming,  Crane,  CuUom,  du  Pont,  Gallinger,  Lippitt,  McCumber, 
Oliver,  Paynter,  Penrose,  Root,  Stephenson,  Sutherland,  Swanson, 
Warren,  Wetmore — ^20. 

Absent  or  not  voting:  Messrs.  Bacon,  Bradley,  Briggs,  Chilton, 
Dillingham,  Fall,  Gamble,  Gardner,  Guggenheim,  Heiskell,  Jackson, 
Johnston  of  Alabama.  Johnston  of  Texas,  Kern,  Lea,  Massey,  Over- 
man, Percy,  Smith  of  Michigan,  Smith  of  South  Carolina,  Tillman, 
Watson— 22. 

The  President  pro  tempore.  Upon  the  call  of  the  roll  of  the 
Senate  52  Senators  have  voted  that  the  respondent  is  guilty,  and  20 
Senators  have  voted  that  he  is  not  guilty.  More  than  two-thirds 
having  voted  that  he  is  guilty,  the  fixate  decides  that  Robert  W. 
Archbald  is  guilty  as  charged  in  this  article. 

The  Secretarv  will  read  the  next  article. 
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The  Secretary  read  as  follows : 

Article  5. 

That  In  the  year  1904  one  Frederick  Warnke,  of  Scranton,  Pa.,  purchased  a 
two-thirds  interest  in  a  lease  on  certnln  coal  lands  owned  by  the  Philadelphia 
&  Reading  Ck)al  &  Iron  Ck>.,  located  near  Lorberry  Junction,  in  said  State,  and 
put  np  a  number  of  improvements  thereon  and  operated  a  culm  dump  located 
on  said  property  for  several  years  thereafter;  that  operations  were  carried  on 
at  a  loss;  that  said  Frederick  Warnke  thereupon  applied  to  the  Philadelphia  & 
Reading  Coal  &  Iron  Co.  for  the  mining  maps  of  the  said  land  covered  by  the 
said  lease,  and  was  informed  that  the  lease  under  which  he  claimed  had  been 
forfeited  two  years  before  it  was  assigned  to  him,  and  his  application  for  said 
maps  was  therefore  denied;  that  said  Frederick  Warnke  then  made  a  proposi- 
tion to  George  F.  Baer,  president  of  the  Philadelphia  &  Reading  Railroad  Co. 
and  president  of  the  Philadelphia  &  Reading  Coal  &  Iron  Co.,  to  relinquish 
any  claim  that  he  might  have  in  this  property  under  the  said  lease,  provided 
that  the  Philadelphia  &  Reading  Coal  &  Iron  Co.  would  give  him  an  operating 
lease  on  what  was  known  as  the  Lincoln  culm  bank,  located  near  Lorberry; 
that  said  George  F.  Baer  referred  said  proposition  to  one  W.  J.  Richards,  vice 
president  and  general  manager  of  the  Philadelphia  &  Reading  Coal  &  Iron  Co., 
for  consideration  and  action ;  that  the  general  policy  of  the  said  coal  company 
being  adverse  to  the  lease  of  any  of  its  culm  banks,  the  said  George  F.  Baer 
and  the  said  W.  J.  Richards  declined  to  make  the  lease,  and  the  said  Frederick 
Warnke  was  so  advised ;  that  the  said  Frederick  Warnke  then  made  several  at- 
tempts, through  his  attorneys  and  friends,  to  have  the  said  George  F.  Baer 
and  the  said  W.  J.  Richards  reconsider  their  decision  in  the  premises,  but  with- 
out avail;  that  on  or  about  November  1,  1911,  the  said  Frederick  Warnke 
called  upon  Robert  W.  Archbald,  who  was  then  and  now  is  a  United  Siates 
circuit  Judge,  having  been  duly  designated  as  one  of  the  judges  of  the  United 
States  Commerce  Court,  and  asked  him,  the  said  Robert  W.  Archbald,  to 
intercede  In  his  behalf  with  the  said  W.  J.  Richards;  that  on  November  24, 
1911,  the  said  Robert  W.  Archbald,  Judge  as  aforesaid,  pursuant  to  said  request, 
did  write  a  letter  to  the  said  W.  J.  Richards  requesting  an  appointment  with  the 
said  W.  J.  Richards ;  that  several  days  thereafter  the  said  Robert  W.  Archbald 
called  at  the  office  of  the  said  W.  J.  Richards  to  intercede  for  the  said  Frederick 
Warnke;  that  the  said  W.  J.  Richards  then  and  there  informed  the  said  Robert 
W.  Archbald  that  the  decision  which  he  had  given  to  the  said  Warnke  must 
be . considered  as  final,  and  the  said  Archbald  so  Informed  the  said  Warnke; 
that  the  entire  capital  stock  of  the  Philadelphia  &  Reading  Coal  &  Iron  Co.  is 
owned  by  the  Reading  Co.,  which  also  owns  the  entire  capital  stock  of  the 
Philadelphia  &  Reading  Railroad  Co.,  which  last-named  company  is  a  common 
carrier  engaged  in  interstate  business. 

That  the  said  Robert  W.  Archbald,  judge  as  aforesaid,  well  knowing  all  the 
aforesaid  facts,  did  wrongfully  attempt  to  use  his  influence  as  such  Judge  to 
aid  and  assist  the  said  Frederick  Warnke  to  secure  an  operating  lease  of  the 
said  Lincoln  culm  dump,  owned  by  the  Philadelphia  &  Reading  Coal  &  Iron  Co., 
as  aforesaid,  which  lease  the  officials  of  the  said  Philadelphia  &  Reading  Coal 
ft  Iron  Co.  had  theretofore  refused  to  grant,  which  said  fact  was  also  well  known 
to  the  said  Robert  W.  Archbald. 

That  the  said  Robert  W.  Archbald,  Judge  as  aforesaid,  shortly  after  the 
conclusion  of  his  attempted  negotiations  with  the  officers  of  the  Philadelphia 
ft  Reading  Railroad  Co.  and  of  the  Philadelphia  &  Reading  Coal  &  Iron  Co., 
aforesaid,  in  behalf  of  the  said  Frederick  Warnke,  and  on  or  about  the  81st 
day  of  March,  1912.  willfully,  unlawfully,  and  corrup'^ly  did  accept,  as  a  gift, 
reward,  or  present,  from  the  said  Frederick  Warnke,  tendered  in  consideration  , 
of  favors  shown  him  by  said  Judge  in  his  efforts  to  secure  a  settlement  and 
agreement  with  the  said  railroad  company  and  the  said  coal  company  and  for 
other  favors  shown  by  said  Judge  to  the  said  Frederick  Warnke,  a  certain 
promissory  note  for  $500  executed  by  the  firm  of  Warnke  ft  Co.,  of  which  the 
said  Frederick  Warnke  was  a  member. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as 
a  Judge  and  hi^^  crimes  and  misdemeanors  in  office. 


1630  IMPEACHMENT   OF   ROBERT   W.   ARCHBALD. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article?  The  Secretary  will  proceed  to  call  the  roll  of  the 
Senate  for  the  separate  response  of  each  Senator. 

The  Secretary  called  the  roll. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  Senators. 

The  Secretary  read  the  recapitulation  of  the  vote,  which  was  as 
follows : 

Guilty:  Messrs.  Ashurst,  Bankhead,  Borah^  Bourne,  Brandegee, 
Bristow,  Brown,  Bryan,  Burton,  Chamberlain,  Clapp,  Clarke  of 
Arkansas,  Crane,  Crawford,  Culberson,  Cullom,  Cummins,  Curtis, 
Dixon,  du  Pont,  Fletcher,  Foster,  Gallinger,  Gore,  Gronna,  Hitch- 
cock, Johnson  of  Maine,  Jones,  Kenyon,  La  FoUette,  Lippitt,  Lodge, 
McCumber,  McLean,  Martin  of  Virginia,  Martine  of  New  Jersey, 
Myers,  Nelson,  Newlands,  O'Gorman,  Owen,  Page,  Perkins,  Perl^, 
Poindexter,  Pomerene,  Reed,  Richardson,  Root,  Sanders,  Shively, 
Simmons,  Smith  of  Arizona,  Smith  of  Georgia,  Smith  of  Maryland, 
Smoot,  Stephenson,  Stone,  Sutherland,  Swanson,  Thornton,  Town- 
send,  Wairen,  Wetmore,  Williams,  Works — 66. 

Not  guilty:  Messrs.  Burnham,  Catron,  Clark  of  Wyoming,  Oliver, 
Pavnter,  Penrose — 6. 

Absent  or  not  voting:  Messrs.  Bacon,  Bradley,  Brigss,  Chilton, 
Dillingham,  Fall,  Gamble,  Gardner,  Guggenheim,  Heiskdl,  Jackson, 
Johnston  of  Alabama,  Johnston  of  Texas,  Kern,  Lea,  Massey^  Over- 
man, Percy,  Smith  of  Michigan,  Smith  of  South  Carolina,  Tillman, 
Watson— 22. 

The  President  pro  tempore.  Upon  the  call  of  the  Senate  66  Sena- 
tors have  upon  this  article  voted  that  the  respondent  is  guilty  and 
6  Senators  have  voted  that  he  is  not  guilty.  More  than  two-thirds 
of  the  Senators  having  voted  that  the  respondent  is  guilty,  the  Senate 
has  decided  that  he  is  guilty  as  charged  in  this  article. 

Mr.  Paynter.  Mr.  President,  I  have  been  advised  that  occupants 
of  the  galleries  wish  to  retire,  and  I  would  suggest  that  they  be 
permitted  to  do  so,  even  if  not  permitted  to  return. 

The  PREsmENT  pro  tempore.  Permission  will  be  given  as  suggested 
by  the  Senator  from  Kentucky  for  those  who  wish  to  retire  to  do  so 
in  an  orderly  way,  without  confusion. 

Mr.  Crawford.  Mr.  President,  we  haye  been  here  for  a  good  while 
and  we  are  not  half  through  these  articles.  The  occupants  of  the 
galleries  may  be  restless  and  some  of  us  are  getting  pretty  hungry. 
I  wish  to  suggest  that  we  suspend  the  calling  of  the  roll  for  half  an 
hour  that  we  may  get  our  lunch  and  then  come  back  again.  I  move 
that  the  Senate  take  a  recess  until  a  quarter  of  3  o'clock. 

The  PREsmENT  pro  tempore.  To  what  hour? 

Mr.  Crawford.  Until  15  minutes  before  3. 

Mr.  Clarke  of  Arkansas  and  others.  Regular  order ! 

The  PREsroENT  pro  tempore.  The  Senator  frcmi  South  Dakota 
moves  that  the  Senate  take  a  recess  until  2  o'clock  and  46  minutes. 

The  motion  was  not  agreed  to. 
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The  Presidknt  pbo  tempore.  The  Secretary  will  proceed  to  read  the 
next  article. 

The  Secretary  read  as  follows : 

Article  6. 

That  the  said  Robert  \V.  Archbald,  being  a  United  States  circuit  judge  and  a 
judge  of  the  United  States  Commerce  Court,  on  or  about  the  1st  day  of  Decem- 
ber, 1011,  did  unlawfully.  Improperly,  and  corruptly  attempt  to  use  his  influence 
as  such  judge  with  the  Lehigh  Valley  Coal  Co.  and  the  Lehigh  Valley  Railway 
Co.  to  induce  the  officers  of  said  companies  to  purchase  a  certain  Interest  in  a 
tract  of  coal  land  containing  800  acres,  which  interest  at  said  time  belonged  to 
certain  jpersons  known  as  the  Everhart  heirs. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in 
office  and  was  and  is  guilty  of  a  misdemeanor. 

The  President  pro  tempore.  Senators,  how  sajr  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article?  The  Secretary  will  proceed  to  call  the  roll  for  the 
separate  response  of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Poindexter  (when  his  name  was  called).  I  ask  to  be  excused 
from  voting  on  this  article.  I  have  not  been  able  to  examine  the 
evidence  so  as  to  reach  a  satisfactory  conclusion  upon  it. 

The  PRESroBNT  pro  tempore.  The  Senator  from  Washington  asks 
that  he  be  excused,  for  the  reason  indicated  by  him,  from  voting  on 
this  article.  Is  there  objection?  The  Chair  hears  none,  and  the 
Senator  stands  excused. 

Mr.  Williams  (when  his  name  was  called) .  Upon  this  article  my 
mind  is  not  clear,  and  I  have  reached  no  satisfactory  conclusion.  1 
ask  to  be  excused  from  voting. 

The  President  pro  tempore.  The  Senator  from  Mississippi  aslts  to 
be  excused  from  voting  for  the  reason  assigned  by  him.  Is  there 
objection?    The  Chair  nears  none,  and  he  stands  excused. 

The  roll  call  was  concluded. 

The  President  pro  tempore.  The  Secretary  will  recapituhite  the 
responses  of  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows : 

Guilty:  Messrs.  Ashurst,  Bankhead,  Bourne,  Brandegee,  Bristow, 
Brown,  Burton,  Clapp,  Curtis,  Jones,  La  FoUette,  Lodge,  McCumber, 
McLean,  Martine  of  New  Jersey,  Myers,  Newlands,  O'Grorman,  Root, 
Smoot,  Stone,  Thornton,  Townsend,  and  Works — 24. 

Not  guilty :  Messrs.  Borah,  Bryan,  Burnham,  Catron,  Chamberlain, 
Clark  of  Wyoming,  Clarke  of  Arkansas,  Crane,  Crawf ordj  Culberson, 
CuUom,  Cummins.  Dixon,  du  Pont,  Fletcher,  Foster^  Gallmger,  Gore. 
Gronna,  Hitchcock,  Johnson  of  Maine,  Kenyon,  Lippitt,  Martin  or 
Virginia,  Nelson,  Oliver,  Owen,  Page,  Paynter,  Penrose,  Perkins, 
Perkv,  Pomerene,  Reed,  Richardson,  Sanders,  Shively,  Simmons, 
Smitn  of  Arizona,  Smith  of  Georgia,  Smith  of  Maryland,  Suther- 
land, Swanson,  Warren,  and  Wetmore-— 45. 

Absent  or  not  voting:  Messrs,  Bacon,  Bradley,  Briggs,  Chilton, 
Dillingham.  Fall,  Gamble,  Gardner,  Guggenheim,  Heiskell,  Jackson, 
Johnston  oi  Alabama,  Johnston  of  Texas,  Kern,  Lea,  Massey,  Over- 
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man,  Percy,  Poindexter,  Smith  of  Michigan,  Smith  of  South  Caro- 
lina. Stephenson,  Tillman,  Watson,  Williams — 26. 

Tne  PBEsmENT  pro  tempore.  Upon  the  call  of  the  roll  24  Senators 
have  voted  that  the  respondent  is  guilty  under  the  charges  ii^  this 
article  and  45  Senators  have  voted  tnat  he  is  not  guilty.  Less  than 
two-thirds  having  voted  in  favor  of  his  guilt,  the  Senate  adjudges 
that  the  respondent,  Bobert  W.  Archbald,  is  not  guilty  as  charged 
in  the  article. 

Mr.  Stone.  Articles  7,  8,  9,  10,  11,  and  12  relate  to  charges  of 
misbehavior  alleged  against  the  respondent  while  he  was  district 
judge.  Some  time  ago  he  left  that  office,  and  he  is  not  now  holding 
it.    I  therefore  ask  to  be  excused  from  voting  on  those  articles. 

The  President  pro  tempore.  The  Senator  from  Missouri  asks  to 
be  excused  from  voting  on  the  articles  named  by  him  for  the  reasons 
he  has  assigned. 

Mr.  Ken  YON.  I  inquire  what  are  the  reasons?  We  could  not  hear 
the  Senator. 

The  PREsmENT  pro  tempore.  The  Senator  from  Missouri  will 
please  restate  his  reasons. 

Mr.  Stone.  I  say  I  have  not  reached  a  conclusion  satisfactory  to 
myself  as  to  whether  these  alleged  offenses  could  be  reabhed  by 
impeachment.    I  therefore  ask  to  be  excused  from  voting. 

The  PREsmENT  pro  tempore.  The  Senator  from  Missouri  asks  to 
be  excused  from  voting  upon  the  articles  he  has  enumerated  for  the 
reasons  assigned  by  him.  Is  there  objection?  The  Chair  hears  none, 
and  the  Senator  stands  excused. 

Mr.  SwANSON.  Mr.  President,  I  am  similarly  situated  as  the  Sen- 
ator from  Missouri  [Mr.  Stone].  I  have  not  been  able  to'  reach  a 
conclusion  satisfactory  to  myself  as  to  whether  charges  specifying 
offenses  prior  to  the  appointment  of  the  respondent  as  a  circuit  judge 
can  be  tried  under  this  impeachment.  Consequently  I  ask  to  be  ex- 
cused from  voting  on  articles  7,  8,  and  9. 

The  President  pro  tempore.  The  Senator  from  Vir^nia  asks  to  be 
excused  from  voting  on  the  articles  enumerated  by  him  for  the  rea- 
sons he  has  assigned.  Is  there  objection?  The  Chair  hears  none,  and 
the  Senator  stands  excused. 

The  Secretary  will  proceed  to  read  the  next  article  of  impeachment. 

The  Secretary  read  as  follows: 

Article  7. 

That  during  the  months  of  October  and  November,  A.  D.  1908,  there  was 
pending  in  the  United  States  district  court  in  the  city  of  Scranton,  State  of 
Penn^lvania,  over  which  court  Robert  W.  Archbald  was  then  presiding  as  the 
duly  appointed  judge  thereof,  a  suit  or  action  at  law,  wherein  the  Old  Plymouth 
Coal  Co.  was  plaintiff  and  the  Equitable  Fire  &  Marine  Insurance  Co.  was  de- 
fendant. That  the  said  coal  company  was  principally  owned  and  entirely  con- 
trolled by  one  W.  W.  Kissinger,  which  fact  was  well  known  to  said  Robert  W. 
Archbald ;  that  on  or  about  November  1,  1908,  and  while  said  suit  was  pending, 
the  said  Robert  W.  Archbald  and  the  said  W.  W.  Rlssinger  wrongfully  and 
corruptly  agreed  together  to  purchase  stock  in  a  gold-mining  scheme  in  Hon- 
duras, Central  America,  for  the  purpose  of  speculation  and  profit ;  that  in  order 
to  secure  the  money  with  which  to  purchase  said  stock  the  said  Kissinger  exe- 
cuted his  promissory  note  in  the  sum  of  $2,600,  payable  to  Robert  W.  Archbald 
and  Sophia  J.  Hutchison,  which  said  note  was  indorsed  then  and  there  by  the 
said  Robert  W.  Archbald  for  the  purpose  of  having  same  discounted  for  cash; 
that  one  of  the  attorneys  for  said  Kissinger  in  the  trial  of  said  snit  was  one 
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John  T.  Lenahan ;  that  on  the  23d  day  of  November,  1908,  said  suit  came  on  for 
trial  before  said  Robert  W.  Archbald,  Judge  presiding,  and  a  Jury,  and  after 
the  plaintiff's  evidence  was  presented  the  defendant  insurance  company  de- 
murred to  the  sufficiency  of  said  evidence  and  moved  for  a  nonsuit,  and  after 
extended  argument  by  attorneys  for  both  plaintiff  and  defendant  the  said 
Robert  W.  Archbald  ruled  against  the  defendant  and  in  favor  of  the  plaintiff, 
and  thereupon  the  defendant  proceeded  to  introduce  evidence  before  the  conclu- 
sion of  which  the  Jury  was  dismissed  and  a  consent  Judgment  rendered  in  favor 
of  the  plaintiff  for  $2,500,  to  be  discharged  upon  the  payment  of  $2,129.63  if 
paid  within  15  days  from  November  23,  1908,  and  on  the  same  day  Judgments 
were  entered  in  a  number  of  other  like  suits  against  different  insurance  com- 
panies, which  resulted  in  the  recovery  of  about  $28,000  by  the  Old  Plymouth 
Coal  Co. ;  that  before  the  expiration  of  said  15  days  the  said  Kissinger,  with  the 
knowledge  and  consent  of  said  Robert  W.  Archbald,  presented  said  note  to  the 
said  John  T.  Lenahan  for  discount,  which  was  refused  and  which  was  later 
discounted  by  a  bank  and  has  never  been  paid. 

All  of  which  acts  on  the  part  of  the  said  Robert  W.  Archbald  were  improper, 
unbecoming,  and  constituted  misbehavior  in  his  said  office  as  Judge,  and  render 
him  guilty  of  a  misdemeanor. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in  this 
article?  The  Secretary  will  proceed  with  the  call  of  the  roll  of 
Senators  for  the  separate  response  of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Borah  (when  his  name  was  called).  Upon  this  article  I  vote 
"  not  guilty  ";  and  I  file,  to  be  printed  in  the  record,  my  reasons  for 
so  doing. 

The  PREsmBNT  pro  tempore.  Under  the  order,  the  Senator  has  that 
privilege. 

Mr.  Sryan  (when  his  name  was  called).  I  file  a  statement  of  my 
views  on  this  and  succeeding  articles  down  to  and  including  article 
12.    On  this  article  I  vote  "  not  guilty." 

Mr.  Crawford  (when  his  name  was  called).  I  vote  "guilty,"  and 
I  desire  to  say 

The  PREsmBNT  pro  tempore.  The  Senator  is  not  permitted  under 
the  rule  to  make  any  statement. 

Mr.  Crawford.  I  thought  we  could  make  a  statement  of  one  minute. 

The  PREsmENT  pro  tempore.  No. 

Afr.  Crawford.  Very  well.  Then  I  ask  the  privilege  of  filing  my 
reasons  hereafter. 

The  PREsmENT  pro  tempore.  That  privilege  has  already  been 
granted. 

Mr.  Foster  (when  his  name  was  called).  I  am  going  to  ask  to  be 
excused  from  voting  on  this  article  and  the  remainder  of  the  articles. 

The  PREsn>ENT  pro  tempore.  The  Senator  will  limit  his  present  re- 
quest to  this  article,  as  the  roll  is  now  being  called  on  that. 

Mr.  Foster.  I  have  not  been  able  to  readi  a  conclusion  satisfactory 
to  myself  regarding  this  article. 

The  PREsmENT  PRd  tempore.  The  Senator  from  Louisiana  asks  to 
be  excused  from  voting  upon  this  article  for  the  reason  stated  by  him. 
Is  there  objection?    The  Chair  hears  none,  and  the  Senator  stands 

excused. 

Mr.  Simmons.  I  vote  "  not  guilty  " ;  but  I  deside  to  inquire  whether, 
under  the  order  adopted  by  the  Senate,  I  can  file  my  reasons  here- 
after? 

The  PREsroENT  pro  tempore.  There  is  an  order  to  that  eifect. 
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• 

Mr.  Smith  of  Georgia  (when  his  name  was  called).  I  ask  to  be  ex- 
cused from  voting  upon  this  article,  as  I  have  not  reached  a  conclu- 
sion as  to  whether  these  acts  done  prior  to  the  occupancy  of  the  de- 
fendant of  a  seat  on  the  Commerce  Court  can  now  be  the  subject  of 
impeachment. 

The  PREsmAKT  fbo  tempore.  The  Senator  from  Georgia  asks  to  be 
excused  from  voting  upon  this  article  for  the  reason  assigned  by  him. 
Is  there  objection?  The  Chair  hears  none,  and  the  Senator  stands 
excused. 

Mr.  Smith  of  Maryland  (when  his  name  was  called).  As  I  am 
undecided  in  my  own  mind  in  regard  to  this  article,  I  ask  to  be  ex- 
cused from  voting. 

The  Pbesidbnt  pro  tempore.  The  Senator  from  Maryland  asks  to 
be  excused,  for  the  reason  assigned  by  him,  from  voting  upon  this 
article.  Is  there  objection  ?  The  Chair  hears  none,  and  the  Senator 
stands  excused. 

Mr.  Works  (when  his  name  is  called).  I  vote  "  not  guilty  ";  and, 
as  provided  for  by  order  of  the  Senate,  I  now  file  my  reasons  for  my 
vote. 

The  PREsroENT  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows : 

Guilty:  Messrs.  Ashurst,  Bourne,  Bristow,  Brown,  Clapp,  Craw- 
ford, Culberson,  Cummins,  Dixon,  Fletcher,  Gore,  Gronna,  Jones, 
Kenyon,  La  Foilette,  Martin  of  Virginia,  Martine  of  New  Jersey, 
Myers,  O'Gorman,  Owen,  Perky,  roindexter,  Pomerene,  Beed, 
Shively,  Smith  of  Arizona,  Thornton,  Wetmore,  Williams — ^29. 

Not  guilty:  Messrs.  Bankhead,  Borah,  Brandegee,  Bryan,  Bum- 
ham,  Burton,  Catron,  Chamberlain,  Clark  of  Wyoming,  Crane,  Cul- 
lorn,  Curtis,  du  Pont,  Gallinger,  Hitchcock,  Johnson  of  Maine,Iap- 
pitt,  Lodge,  McCumber,  McLean,  Nelson,  Newlands,  Oliver,  JPage, 
raynter,  Penrose,  Perkins,  Richardson,  Root,  Sanders,  Simmons, 
Smoot,  Sutherland,  Townsend,  Warren,  and  Works — 36. 

Absent  and  not  voting:  Messrs.  Bacon,  Bradley,  Briffgs,  Chilton, 
Clarke  of  Arkansas,  Dillingham,  Fall,  Foster,  Gamble,  Gardner. 
Guggenheim,  Heiskell,  Jackson,  Johnston  of  Alabama,  Johnston  oi 
Texas,  Kern,  Lea,  Massey,  Overman,  Percy,  Smith  of  Georgia,  Smith 
of  Maryland,  Smith  of  Michigan,  Smith  of  South  Carolina,  Stephen- 
son, Stone,  Swanson,  Tillman,  and  Watson — 29. 

The  President  pro  tempore.  On  the  call  of  the  roll  29  Senators 
have  voted  that  the  respondent  is  guilty  as  charged  in  this  article, 
and  36  Senators  have  voted  that  the  respondent  is  not  guilty  a3 
charged  in  this  article.  Less  than  two-thirds  having  voted  in  ravor 
of  guilt,  the  Senate  has  adjudged  that  the  respondent  is  not  guilty 
as  charged  in  this  article. 

During  the  roll  call  the  following  statements  were  filed : 

By  Mr.  Boeah  :  In  voting  not  guilty  upon  those  counts  which  charge  mis- 
conduct at  a  time  when  said  R.  W.  Archbald  was  district  Judge,  an  office  which 
he  no  longer  holds,  I  do  so  because  of  a  doubt  I  entertain  as  to  the  law.  I  am 
not  prepared  to  say  we  can  not  Impeach  a  man  for  offenses  or  acts  committed 
while  holding  an  office  which  he  no  longer  holds.  But  the  l^;al  proposition, 
to  my  mind,  Is  Involved  In  doubt.  Furthermore,  If  we  had  a  clear  and  un- 
doubted right  as  a  legal  proposition  to  do  so  I  would  hesitate  to  establish  the 
precedent  except   upon   a   peculiar   and  extraordinary   necessity.    I   am   not 
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willing,  under  the  circumstances  of  this  case — the  object  of  the  impeachment 
being  fully  accomplished — ^to  establish  that  precedent.  I  prefer  to  leave  it  open 
until  expediency  demands  that  the  matter  be  definitely  decided.  I  have  not, 
therefore,  undertaken  to  pass  upon  the  facts  supporting  the  counts,  but  deter- 
mine the  matter  solely  upon  the  doubt  which  I  entertain  as  to  the  law  and  as  to 
the  propriety  of  exercising  the  power,  even  if  we  have  it,  under  such  conditions 
as  exist  in  this  case. 

By  Mr.  Bbtan.  I  am  convinced  that  articles  of  impeachment  lie  only  for 
conduct  during  the  term  of  office  then  being  filled;  and  that  the  "good  be- 
havior "  required  by  the  Constitution  relates  to  the  future  and  not  to  the  past ; 
to  what  the  officer  does  after,  and  not  to  what  the  citizen  had  done  before,  he 
is  nominated  and  confirmed. 

Both  the  President  when  he  nominates,  and  the  Senate  when  it  advises  and 
consents,  ought  to  be  satisfied,  it  seems  to  me,  with  the  character  and  qualifi- 
cations of  the  citizen. 

The  primary  object  of  an  impeachment  is  removal  from  office,  but  this  could 
not  be  attained  if  before  that  the  office  became  vacant 

Taking  this  view,  I  vote  to  acquit  the  respondent  on  articles  7,  8,  9,  10,  11, 
and  12. 

By  Mr.  Works:  Under  the  Constitution  appointments  to  office  are  made 
"  during  good  behavior."  Necessarily,  then,  bad  behavior  forfeits  the  right  to 
longer  hold  the  office.  There  is  but  one  way  to  legally  terminate  the  office 
thus  forfeited,  namely,  by  impeachment.  The.  cause  of  removal  must  be  as 
broad  as  the  act  that  forfeits  the  place.  If  good  behavior  is  a  condition  upon 
which  the  holder  of  it  is  entitled  to  continue  in  the  office,  logically  bad 
behavior  affecting  his  conduct  as  a  Judge  and  the  duties  and  proprieties  of 
tiie  office  must  be  ground  of  impeachment 

The  claim  Is  made  here,  and  ably  and  earnestly  maintained,  that  the 
respondent  can  be  impeached  only  for  high  crimes  and  misdemeanors,  and 
that  the  word  "  misdemeanor/'  as  used  in  this  connection,  must  be  taken  in  its 
technical  legal  sense  as  describing  a  criminal  offense  less  than  a  felony.  The 
broader  meaning  of  the  word,  as  defined  by  lexicographers,  is  "ill  behavior, 
evil  conduct,  a  misdeed."  To  give  it  only  the  limited  meaning  contended  for 
would  render  the  Constitution,  as  it  relates  to  the  tenure  of  office,  contra- 
dictory and  illogical.  In  fixing  the  length  of  the  term  it  is  made  to  depend 
upon  good  behavior.  In  providing  for  the  termination  of  the  office,  constmed 
as  contended  for  by  counsel  for  the  respondent,  it  could  not  be  done  for  any 
bad  behavior,  however  fiagrant  or  however  clearly  it  showed  the  holder  of  the 
office  to  be  unfit  for  the  place.  Thus  construed,  the  officer  may  commit  every 
possible  misdeed,  not  amounting  to  a  crime,  and  yet  the  Government  be'  power- 
lees  to  relieve  itself  of  such  an  unworthy  and  unfit  public  servant  Certainly, 
one  sitting  as  Judge  in  so  grave  a  matter  could  not  give  such  a  construction  to 
the  Constitution  unless  forced  to  do  so  by  its  express  and  unambiguous  terma 
That  is  not  so  in  this  instance.  In  the  one  clause  providing  for  the  term  of 
office  the  term  **  good  behavior  "  is  used ;  in  the  clause  providing  for  impeachment 
the  word  "misdemeanor."  The  definition  of  misdemeanor  in  its  broader  and 
proper  sense  is  Just  the  opposite  of  good  behavior.  To  give  it  this  meaning 
makes  the  whole  provision  relating  to  the  subject  perfectly  logical  and 
harmonious.  In  my  Judgment  no  other  construction  can  be  given  it  without 
doing  violence  to  the  purpose  and  intent  of  its  framers.  Not  only  so,  but 
the  effect  of  such  a  construction  is  to  continue  in  office  a  public  servant  who 
has  clearly  forfeited  his  right  to  the  office  by  violating  the  condition  up<m 
which  alone  he  is  Justly  entitled  to  hold  it,  and  would  be  wrong  and  unjust 
to  the  people  whose  servant  he  is. 

Then  the  simple  question  is:  Has  the  respondent  been  guilty  of  such  bad 
behavior,  evil  conduct,  or  misdeeds  relating  to  the  conduct  of  his  office  and 
his  duties  as  a  Judge  as  should  deprive  him  of  an  office  that  he  is  entitled  to 
hold  only  during  good  behavior? 

Judged  by  the  Constitution,  as  I  am  convinced  It  should  be  construed,  I 
have  no  hesitation  in  saying  that  the  respondent  has  been  guilty  of  such 
misconduct  as  should  forfeit  his  right  to  further  hold  his  office,  and  that 
at  least  a  part  of  the  charges  made  against  him  by  the  House  of  Repre- 
sentatives are  sufficient  in  law  and  sustained  by  the  evidence,  and  that 
therefore  the  respondent  should  be  impeached,  and  I  shall  vote  accordingly. 

I  am  of  the  opinion  that  the  respondent  can  not  be  impeached  for  offenses 
committed  before  his  appointment  to  his  present  office.  The  Constitution 
provides,  in   express  terms,   that  Judges  appointed  "  shall  hold  their  offices 
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during  good  behavior."  Therefore  if  a  Judge  has  maintained  his  good  behavior 
during  that  time  he  has  done  nothing  to  forfeit  his  office.  The  condition  upon 
which  he  is  entitled  to  continue  in  office  is  good  behavior  during  his  service, 
not  before.  Conversely,  it  is  only  bad  behavior  during  the  same  time  that  can 
forfeit  the  office  or  warrant  his  impeachment.  Neither  can  such  misbehavior, 
conunitted  before  his  appointment,  warrant  a  judgment  disqualifying  him 
from  holding  office,  because  such  a  Judgment  can  be  rendered  only  on  hia 
Impeachment,  which  can  not  be  had  for  such  offenses.  Such  offenses  might 
show  his  unfitness  to  hold  office  and  properly  present  his  appointment,  but 
they  can  not  be  cause  for  his  impeachment. 

Mr.  Smith  of  Georgia.  Mr.  President,  I  desire  to  ask  to  be  ex- 
cused from  voting  on  each  of  the  other  articles  where  they  involve 
acts  prior  to  the  respondent's  appointment  to  the  Commerce  Ciourt. 

The  President  pro  tempore.  The  Senator  will  please  indicate  the 
numbers  of  the  articles. 

Mr.  Smith  of  Georgia.  They  are  the  ones  immediately  following, 
down  to  article  13.  I  ask  to  be  excused  from  voting  for  the  reason 
that  I  gave  a  few  moments  ago  on  the  seventh  article. 

The  President  pro  tempore.  The  Senator  from  Georgia  asks  to  be 
excused  from  voting  on  the  articles  indicated  by  him  for  the  reason 
he  has  given.  Is  there  objection?  The  Chair  hears  none,  and  the 
Senator  stands  excused. 

Mr.  Newlands.  Mr.  President,  I  ask  to  be  excused  from  voting 
upon  the  same  articles  as  those  indicated  by  the  Senator  from  Georgia 
[Mr.  Smith]  for  the  same  reason. 

The  PnEsmENT  pro  tempore.  The  Senator  from  Nevada  asks  to  be 
excused  from  voting  upon  the  articles  indicated  for  the  reasons  as- 
signed by  him.  Is  there  objection?  The  Chair  hears  none,  and  the 
Senator  stands  excused. 

Mr.  Foster.  Mr.  President,  I  make  a  similar  request. 

The  President  pro  tempore.  The  Senator  from  Louisiana  asks  to 
be  excused  from  voting  upon  the  articles  indicated  for  the  reason 
assi^ed  by  him.  Is  there  objection?  The  Chair  hears  n<me,  and 
the  Senator  stands  excused. 

The  Secretary  will  proceed  to  read  the  next  article. 

The  Secretary  read  as  follows : 

Abticle  8. 

Tliat  during  the  summer  and  fall  of  the  year  1909  there  was  pending  in  the 
United  States  District  Court  for  the  Middle  District  of  Pennsylvania,  in  the 
city  of  Scranton,  over  which  court  the  said  Robert  W.  Archbald  was  then  and 
there  presiding  as  the  duly  appointed  judge  thereof,  a  civil  action  wherein  the 
Marian  Coal  Co.  was  defendant,  which  action  involved  a  large  sum  of  money, 
and  which  defendant  coal  company  was  principally  owned  and  controlled  by 
one  Christopher  G.  Boland  and  one  William  P.  Boland,  all  of  which  was  weU 
known  to  said  Robert  W.  Archbald ;  and  while  said  suit  was  so  pending  the  said 
Robert  W.  Archbald  drew  a  note  for  $500  payable  to  himself,  and  which  note 
was  signed  by  one  John  Henry  Jones  and  indorsed  by  the  said  Robert  W.  Arch- 
bald, and  then  and  there  during  the  pendancy  of  said  suit  as  aforesaid  the  said 
Robert  W.  Archbald  wrongfully  agreed  and  consented  that  the  said  note  should 
be  presented  to  the  said  Christopher  6.  Boland  and  the  said  William  P.  Bo- 
land, or  one  of  them,  for  the  purpose  of  having  the  said  note  discounted,  cor- 
ruptly intending  that  his  name  on  said  note  would  coerce  and  induce  the  said 
Christopher  G.  Boland  and  the  said  William  P.  Boland,  or  one  of  them,  to  dis- 
count the  same  because  of  the  said  Robert  W.  Archbald^s  position  as  Judge 
and  because  the  said  Rolands  were  at  that  time  litigants  in  his  said  court. 

Wherefore  the  said  Robert  W.  Archbald  was  and  Is  guilty  of  gross  misconduct 
In  his  office  as  Judge,  and  was  and  is  guilty  of  a  misdemeanor  in  his  said  office 
as  Judge. 
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The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent. Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article  ?  The  Secretary  will  proceed  to  call  9ie  roll  of  tlxe  Senate 
for  the  separate  response  of  each  Senator. 

The  Secretary  called  the  roll. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
vote. 

The  Secretary  recapitulated  the  vote,  which  is  as  follows : 

Guilty:  Messrs.  Ashurst,  Bourne,  Bristow,  Brown,  Chamberlain, 
Clapp,  Crawford,  Culberson,  Dixon,  Gronna,  Kenyon,  La  Follette, 
Martme  of  New  Jersey,  Myers,  O'Gorman,  Owen,  Perky,  Poindexter, 
Pomerene,  Reed,  Smith  of  Arizona,  and  Williams — 22, 

Not  guilty :  Messrs.  Bankhead,  Brandegee,  Bryan,  Buimham,  Bur- 
ton, Catron,  Clark  of  Wyoming,  Crane,  Cullom,  tiummins,  Curtis,  du 
Pont,  Fletcher,  Gallinger,  Hitchcock,  Johnson  of  Maine,  Jones, 
Lippitt,  Lodge,  McCumber,  McLean,  Martin  of  Virginia,  Nelson, 
Oliver,  Page,  Paynter,  Penrose,  Perkins,  Richardson,  Root,  Sanders, 
Shively,  Simmons,  Smith  of  Maryland,  Smoot,  Stephenson,  Suther- 
land, Thornton,  Townsend,  Warren,  Wetmore,  and  Works^2. 

Absent  or  not  voting:  Messrs.  Bacon,  Borah,  Bradley,  Briggs, 
Chilton,  Clarke  of  AAansas,  Dillingham,  Fall,  Foster,  Gamble, 
Gardner,  Gore,  Gu^enheim,  Heiskell,  Jackson,  Johnston  of  Ala- 
bama, Johnston  of  Texas,  Kern,  Lea,  Massey,  Newlands.  Overman, 
Percy,  Smith  of  Georria,  Smith  of  Michigan,  Smith  of  South  Caro- 
lina, Stone,  Swanson,  Tillman,  and  Watson — 30. 

The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
22  Senators  have  voted  that  the  respondent  is  guilty  as  charged  in 
this  article  and  42  Senators  have  voted  that  he  is  not  guUty  as 
charged  in  this  article.  The  Senate  has  therefore  adjudged  that  the 
respondent  is  not  ^ilty  as  charged  in  this  article. 

The  Secretary  will  proceed  to  read  the  next  article. 

The  Secretary  read  as  follows : 

Article  9. 

That  the  said  Robert  W.  Archbald,  of  the  city  of  Scranton  and  State  of  Penn- 
gylvania,  on  or  about  November  1,  1909,  being  then  and  there  a  United  States 
district  Judge  m  and  for  the  middle  district  of  Pennsylvania,  in  the  city  of 
Scranton  and  State  aforesaid,  did  draw  a  note  in  his  own  proper  handwriting, 
payable  to  himself,  in  the  sum  of  $500,  which  said  note  was  signed  by  one  John 
Henry  Jones,  which  said  note  the  said  Robert  W.  Archbald  indorsed  for  the 
purpose  of  securing  the  is(um  of  $500,  and  the  said  Robert  W.  Archbald,  well 
knowing  that  his  indorsement  would  not  secure  money  in  the  usual  commercial 
channels,  then  and  there  wrongfully  did  permit  the  said  John  Henry  Jones  to 
present  said  note  for  discount,  at  his  law  office,  to  one  0.  H.  Von  Storch,  at- 
torney at  law  and  practitioner  In  said  district  court,  which  said  Von  Storch,  a 
short  time  prior  thereto,  was  a  party  defendant  in  a  suit  in  the  said  district 
court  presided  over  by  the  said  Robert  W.  Archbald,  which  said  suit  was  de- 
cided in  favor  of  the  said  Von  Storch  upon  a  ruling  by  the  said  Robert  W.  Arch- 
bald, and  when  the'  said  note  was  presented  to  the  said  Von  Storch  for  discount, 
as  aforesaid,  the  said  Robert  W.  Archbald  wrongfully  and  improperly  used  his 
influence  as  such  Judge  to  induce  the  said  Von  Storch  to  discount  same;  that 
the  said  note  was  then  and  there  discounted  by  the  said  Von  Storch,  and  the 
same  has  never  been  paid,  but  is  still  due  and  owing. 

Wherefore  the  said  Robert  W.  Archbald  was  and  Is  guilty  of  gross  misconduct 
in  his  said  office,  and  was  and  is  guilty  of  a  misdemeanor  in  his  said  oiQo^  as 
Judge. 
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The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Eobert  W.  Archbald.  guilty  or  not  ffuilty  as  charged  in 
this  article?  The  Secretary  will  proceed  to  call  the  names  of  Sena- 
tors for  the  separate  response  of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Brandegee  (when  his  name  was  called).  I  vote  "not  guilty" 
on  this  article,  and  take  this  opportunity  of  filing  my  reasons  under 
the  rule. 

The  President  pro  tempore.  The  views  filed  by  the  Senator  from 
Connecticut  will  be  printed  in  the  record. 

The  roll  call  was  concluded. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  the  Senators. 

The  Secretary  recapitulated  the  vote,  which  is  as  follows: 

Guilty:  Messrs.  Ashurst,  Bourne,  Bristow,  Brown,  Chamberlain, 
Olapp,  Crawford,  Culberson,  Cullom,  Dixon,  Gronna,  Kenyon,  La 
Follette,  Martine  of  New  Jersey,  Myers,  O'Gorman,  Owen,  Perky, 
Poindexter,  Pomerene,  Eeed,  Shively,  Smith  of  Arizona — 23. 

Not  guilty:  Messrs.  Bankhead,  Brandegee,  Bryan,  Burnham, 
Burton,  Catron,  Clark  of  Wyoming,  Crane,  Cummins,  Curtis,  du 
Pont,  Fletcher,  Gallinger,  Johnson  of  Maine,  Jones,  Lippitt,  Liodge, 
McCumber,  McLean,  Martin  of  Virginia,  JSfelson,  Oliver,  Page, 
Paynter,  Penrose,  Perkins,  Richardson,  Root,  Sanders,  Simmons, 
Smoot,  Stephenson,  Sutherland,  Thornton,  Townsena,  Warren, 
Wetmore,  Williams,  Works — 39. 

Absent  or  not  voting:  Messrs.  Bacon,  Borah,  Bradley,  Briggs, 
Chilton,  Clarke  of  Arkansas,  Dillingham,  Fall,  Foster,  Gamble, 
Gardner,  Gore,  Guggenheim,  Heiskell,  Hitchcock,  Jackson,  Johnston 
of  Alabama,  Johnston  of  Texas,  Kern,  Lea,  Massey,  Newlands,  Over- 
man, Percy,  Smith  of  Georgia,  Smith  of  Maryland,  Smith  of  Michi- 
gan, Smith  of  South  Carolina,  Stone,  Swanson,  Tillman,  Wat- 
son— 32. 

The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
23  Senators  have  voted  that  the  respondent  is  guilty  as  charged  in 
this  article  and  39  Senators  have  voted  that  ne  is  not  guilty  as 
charged  in  this  article.  The  Senate  therefore  has  adjudged  that  the 
respondent  is  not  guilty  as  charged  in  this  article. 

During  the  calling  of  the  roll  the  following  statement  was  filed : 

By  Mr.  Brandegee  :  I  vote  "  not  guilty  "  on  articles  7  to  12,  inclusive,  because 
I  do  not  think  that  inipeachnient  will  lie  for  offenses  alleged  to  have  been  com- 
mitted by  the  respondent  while  holding  an  office  which  he  does  not  now  hold 
and  did  not  hold  at  the  time  the  articles  of  impeachment  were  adopted  by  the 
House  of  Representatives. 

The  President  pro  tempore.  The  Secretary  will  proceed  to  read 
the  next  article. 
The  Secretary  read  as  follows : 

Article  10. 

That  the  said  Robert  W.  Archbald,  while  holding  the  office  of  United  States 
district  judge  in  and  for  the  middle  district  of  the  State  of  Penn^lvania,  on  or 
about  the  Ist  day  of  May,  1910,  wrongfully  and  unlawfully  did  accept  and  re- 
ceive a  large  sum  of  money,  the  exact  amount  of  which  is  unknown  to  the 
House  of  Representatives,  from  one  Henry  W.  Cannon;  that  said  money  so 
given  by  the  said  Henry  W.  Cannon  and  so  unlawfully  and  wrongfully  received 
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and  accepted  by  the  said  Robert  W.  Archbald,  Judge  as  aforesaid,  was  for  the 
purpose  of  defraying  the  expenses  of  a  pleasure  trip  of  the  said  Robert  W. 
Archbald  to  Europe;  that  the  said  Henry  W.  Cannon,  at  the  time  of  the  giving 
of  said  money  and  the  receipt  thereof  by  the.  said  Robert  W.  Archbald,  was  a 
stocl^holder  and  officer  in  various  and  divers  interstate  railway  corporations, 
to  wit :  A  director  in  the  Great  Northern  Railway ;  a  director  in  the  Lake  Brie 
&  Western  Railroad  Co. ;  and  a  director  in  the  Fort  Wayne,  Cincinnati  &  Louis- 
ville Railroad  Co. ;  that  the  said  Henry  W.  Cannon  was  president  and  chairman 
of  the  board  of  directors  of  the  Pacific  Coast  Co.,  a  con)oration  which  owned 
the  entire  capital  stock  of  the  Columbia  &  Puget  Sound  Railroad  Co..  the  Pacific 
Coast  Rsiilwny  Co.,  the  Pacific  Coast  Steamship  Co.,  and  various  other  corpora- 
tions engaged  in  the  mining  of  coal  and  In  the  development  of  agricultural  and 
timber  land  in  various  parts  of  the  United  States ;  that  the  acceptance  by  the 
said  Robert  W.  Archbald,  while  holding  said  office  of  United  States  district 
judge,  of  said  favors  from  an  officer  and  official  of  the  said  corporations,  any 
of  which  in  the  due  course  of  business  was  liable  to  be  interested  in  litigation 
pending  in  the  said  court  over  which  he  presided  as  such  Judge,  was  improper 
and  had  a  tendency  to  and  did  bring  his  said  office  of  district  Judge  into  disrepute. 
Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  In 
office,  and  was  and  is  guilty  of  a  misdemeanor. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the 
respondent,  Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article? 

The  Secretary  will  proceed  to  call  the  roll  for  the  separate  response 
of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Keed  (when  his  name  was  called).  Availing  myself  of  the 
rule,  I  sent  to  the  Clerk's  desk  my  reasons  for  the  vote  I  am  about 
to  cast.    I  vote  "  not  guilty." 

The  roll  call  was  concluded. 

Mr.  SwANSON.  Mr.  President,  I  asked  to  be  excused  froin  voting 
on  certain  articles,  but  I  am  not  quite  sure  >]ust  what  articles  the 
request  included.  I  have  no  desire  to  be  excused  from  voting  on 
articles  10, 11, 12,  or  13. 

Mr.  Swanson's  name  was  thereupon  called,  and  he  voted  "  not 
guilty." 

The  PREsn)ENT  pro  tempore.  The  Secretary  will  recapitulate  the 
responses  of  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows : 

Guilty:  Mr.  Ashurst — 1. 

Not  guilty:  Messrs.  Bankhead,  Bourne,  Brandegee,  Bristow, 
Brown,  Bryan,  Burnham,  Burton,  Catron,  Chamberlain,  Qapp, 
Clark  of  Wyoming,  Crane,  Crawford,  Culberson,  Cullom,  Cummms, 
Curtis,  Dixon,  du  Pont,  Fletcher,  Gallinger,  Gk)re,  Gronna,  Hitch- 
cock, Johnson  of  Maine,  Jones,  Kenyon,  l2i  FoUette,  Lippitt,  Lodge, 
McCumber,  McLean,  Martin  of  Virginia,  Martine  of  New  Jersey, 
Myers,  Nelson,  O'Gorman,  Oliver,  Owen,  Page,  Pavnter,  Penrose, 
Perkins,  Perky,  Poindexter,  Pomerene,  Beed,  Richardson,  Root, 
Sanders,  Shively,  Simmons,  Smith  of  Arizona,  Smith  of  Maryland, 
Smoot,  Stephenson,  Sutherland,  Swanson,  Thornton,  Townsend, 
Warren,  Wetmore,  Williams^  and  Works — 66. 

Absent  or  not  voting:  Messrs.  Bacon,  Borah,  Bradley,  Briggs, 
Chilton,  Clarke  of  Arkansas,  Dillingham,  Fall,  Foster,  Gamble, 
Gardner,  Guggenheim,  Heiskell,  Jackson,  Johnston  of  Alabama, 
Johnston  of  Texas,  Kern,  Lea,  Massey,  Newlands,  Overman,  Percy, 
Smith  of  Georgia,  Smith  of  Michigan,  Smith  of  South  Carolina, 
Stone,  Tillman,  and  Watson — 28. 
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The  President  pro  tempore.  Upon  the  call  of  the  roll  of  the 
Senate,  1  Senator  has  voted  that  the  respondent  is  guilty  as 
charged  in  this  article,  and  65  Senators  have  voted  that  the  respond- 
ent is  not  guilty  as  charged  in  this  article.  The  Senate  has  there- 
fore adjudged  that  the  respondent  is  not  guilty  as  charged  in  this 
article. 

The  reasons  filed  by  Mr.  Reed  for  his  vote  on  the  roll  call  are  as 
follows : 

By  Mr.  Reed  :  In  my  opinion,  article  10  is  not  sustained  by  the  evidence.  It 
is  shown  that  Henry  W.  Cannon  is  a  relative  of  the  wife  of  the  respondent, 
and  that  on  other  occasions  the  resi^ondent  and  his  wife  had  been  the  guests 
of  Henry  W.  Cannon.  The  relationship  existing  between  the  families  affords 
a  proper  reason  for  the  invitation  referred  to  in  the  article  and  its  acceptance. 
Under  these  conditions,  it  is  my  opinion  that  the  action  of  the  respondent  ought 
to  receive  that  construction  which  accords  with  innocence. 

The  PREsroENT  pro  tempore.  The  Secretary  will  proceed  with  the 
reading  of  the  next  article. 
The  Secretary  read  as  follows : 

Abticuc  11. 

That  the  said  Robert  W.  Archbald,  while  holding  the  office  of  United  States 
district  judge  in  and  for  the  middle  district  of  the  State  of  Pennsylvania,  did« 
on  or  about  the  1st  day  of  May,  1910,  wrongfully  and  unlawfully  accept  and 
receive  a  sum  of  money  in  excess  of  $500,  which  sum  of  money  was  contributed 
and  given  to  the  said  Robert  W.  Archbald  by  various  attorneys  who  were 
practitioners  in  the  said  court  presided  over  by  the  said  Robert  W.  Archbald; 
that  said  money  was  raised  by  subscription  and  solicitation  from  said  attorneys 
by  two  of  the  officers  of  said  court,  to  wit,  Bdward  R.  W.  Searle,  clerk  of  said 
court  and  J.  B.  Woodward,  Jury  commissioner  of  said  court,  both  the  said 
^ward  R.  W.  Searle  and  the  said  J.  B.  Woodward  having  been  appointed  to 
the  said  positions  by  the  said  Robert  W.  Archbald,  Judge  aforesaid. 

Wherefore  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in 
office,  and  was  and  is  guilty  of  a  misdemeanor. 

The  PREsroENT  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in 
this  article?  The  Secretary  will  call  the  roll  for  the  separate  re- 
sponse of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  PoiNDEXTER  (when  his  name  was  called).  Under  the  rule,  I 
desire  to  file  a  statement  of  the  reasons  for  my  vote.  I  vote  "  not 
guilty." 

Mr.  Reed  (when  his  name  was  called).  I  vote  "not  guilty,''  and, 
tinder  the  rule,  I  file  my  reasons. 

The  roll  call  was  concluded. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
i-esponses  of  the  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows: 

Guilty:  Messrs.  Ashurst,  Bourne,  Bristow,  Brown,  Clapp,  Dix<xi, 
La  FoUette,  Lippitt,  Myers,  Owen,  Perky — 11. 

Not  guilty :  Messrs.  Bankhead,  Brandegee,  Bryan,  Bumham,  Bur- 
ton, Catron,  Chamberlain,  Clark  of  Wyoming,  Crane,  Culberson, 
CuUom,  Cummins,  Curtis,  du  Pont,  Fletcher,  Oallinger,  Gore, 
Oronna,  Johnson  of  Maine,  Jones,  Kenyon,  Lodge,  McCumbBr.  Mc* 
Lean,  Martin  of  Virginia,  Martine  of  New  Jersey,  Nelson,  O'Qor- 
man,  Oliver,  Page,  Paynter,  Penrose,  Perkins,  Poindexter,  Pomerene, 
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Reed,  Eichardson,  Hoot,  Sanders,  Shively,  Simmons,  Smith  of  Ari- 
zona, Smith  of  Maryland,  Smoot,  Sutherland,  Thornton,  Townsend, 
Warren,  Wetmore,  Williams,  Works — 51. 

Absent  or  not  voting:  Messrs.  Bacon,  Borah,  Bradley,  Briggs, 
Chilton,  Clarke  of  Arkansas,  Crawford,  Dillingham,  Fall,  Foster, 
Gamble,  Gardner,  Guggenheim,  Heiskell,  Hitchcock,  Jackson,  John- 
ston of  Alabama,  Johnston  of  Texas,  Kern,  Lea,  Massey,  Newlands. 
Overman,  Percy,  Smith  of  Georgia,  Smith  of  Michigan,  Smith  or 
South  Carolina,  Stephenson,  Stone,  Swanson,  Tillman,  and  Wat- 
son—32. 

The  President  pro  tempore.  Upon  the  call  of  the  roll  11  Sen- 
ators have  voted  that  the  respondent  is  guilty  as  charged  in  this 
article,  and  51  Senators  have  voted  that  the  respondent  is  not  ffuilty 
as  charged  in  this  article.  The  Senate  has  therefore  adjudged  that 
the  respondent  is  not  guilty  as  charged  in  this  article. 

During  the  roll  call  the  following  statements  were  filed : 

Mr.  PoiNDEXTES  states  as  to  articles  10,  11,  and  12  thnt  while  I  regard  the 
acts  charged  therein,  and  partly  admitted  by  the  res[»ondent,  as  reprehensible 
and  justiy  subject  to  censure  and  objection,  I  do  not  regard  them,  standing 
alone,  as  sufficient  cause  for  Impeachment. 

By  Mr.  Reed:  In  explanation  of  my  vote  upon  this  article.  I  desire  to  state 
that  I  regard  the  practice  sometimes  indulged  in  by  Judges  of  courts  of  accept- 
ing gifts  of  moneys  contributed  by  attorneys  prnctlclng  before  them  as  one  which 
should  not  only  be  discountenanced  but  absolutely  discontinued.  Indeed,  it  Is 
my  opinion  that  it  should  be  prohibited  by  positive  statute.  Nevertheless,  it  Is 
my  opinion  that  the  evidence  in  this  case  does  not  go  far  enough  to  show  that 
the  money  was  contributed  or  accepted  because  of  any  sinister  reason.  Under 
these  circumstances  I  do  not  think  the  act  of  sufficient  gravity  to  warrant  a 
finding  of  guilty.  If  the  evidence  had  shown  by  direct  testimony  or  by  circum- 
stances that  the  money  was  contributed  for  the  purpose  of  promoting  favoritism, 
and  that  it  was  accepted  in  such  a  manner  as  to  create  an  obligation,  a  different 
case  would  have  been  presented. 

The  President  pbo  tempore.  The  Secretary  will  proceed  to  read 
the  next  article. 

The  Secretary  read  as  follows: 

Article  12. 

That  on  the  9th  day  of  April,  1901,  and  for  a  long  time  prior  thereto,  one  J.  B. 
Woodward  was  a  general  attorney  for  the  Lehigh  Valley  Railroad  Co.,  a  corpo- 
ration and  common  carrier  doing  a  general  railroad  business;  that  on  said  day 
the  said  Robert  W.  Archbald,  being  then  and  there  a  United  States  district 
Judge,  In  and  for  the  middle  district  of  Pennsylvania,  and  while  acting  as  such 
Judge,  did  appoint  the  said  J.  B.  Woodward  as  a  jury  commissioner  in  and  for 
said  judicial  district,  and  the  said  J.  B.  Woodward,  by  v|rtue  of  said  appoint- 
ment and  with  the  continued  consent  and  appproval  of  the  said  Robert  W.  Arch- 
bald,  held  such  office  and  performed  all  the  duties  pertaining  thereto  during  all 
the  time  that  the  said  Robert  W.  Archbald  held  said  office  of  United  States 
district  judge,  and  that  during  all  of  said  time  the  siiid  J.  B.  Woodward  con- 
tinued to  act  as  a  general  attorney  for  the  said  Lehigh  Valley  Railroad  Ck>. ;  all 
of  which  was  at  all  times  well  known  to  the  said  Robert  W.  Archbald. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in 
office  and  was  and  Is  guilty  of  a  misdemeanor 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guiltv  as  charged  in 
this  article?  The  Secretary  will  proceed  to  the  call  of  the  roll  for 
the  separate  response  of  each  Senator. 

The  Secretary  called  the  roll. 

The  President  pro  tempore.  The  Secretary  will  recapitulate  the 
responses. 
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The  Secretary  recapitulated  the  vote,  which  was  as  follows: 

Guilty:  Messrs.  Ashurst,  Bourne,  Bristow,  Brown,  Chamberlain, 
Clapp,  Crawford,  Culberson,  Cummins,  Dixon,  Gore,  Gronna^  Ken- 
yon,  La  Follette,  Myers,  Perky,  R^,  Shively,  and  Smith  of 
Arizona — 19. 

Not  guilty :  Messrs.  Bankhead,  Brandegee,  Bryan,  Bumham,  Bur- 
ton, Catron,  Clark  of  Wyoming,  Crane,  Cullom,  Curtis,  du  Pont, 
Fletcher,  Gallinger,  Hitchcock,  Johnson  of  Maine,  Jones,  Lippitt. 
Lodge,  McCimiber,  McLean,  Martin  of  Virginia,  Martine  of  New 
Jersey,  Nelson,  O'Gorman,  Oliver,  Owen,  Page,  Paynter,  Penrose, 
Perkins,  Poindexter,  Pomerene,  Richardson,  Root  Sanders,"Simmons, 
Smith  of  Maryland,  Smoot,  Stephenson,  Sutherland,  Thornton, 
Townsend;  Warren,  Wetmore,  Williams,  and  Works — 46. 

Absent  or  not  voting:  Messrs.  Bacon,  Borah,  Bradley,  Briggs, 
Chilton,  Clarke  of  Arkansas,  Dillingham,  Fall,  Foster,  Gamble,  Gard- 
ner, Guggenheim,  Heiskell,  Jackson,  Johnston  of  Alabama,  Johnston 
of  Texas,  Kern,  I^ea,  Massey,  Xewlands,  Overman,  Percy,  Smith  of 
Greorgia,  Smith  of  Michigan,  Smith  of  South  Carolina,  Stone,  Swan- 
son,  Tillman,  and  Watson — 29. 

The  President  pro  tempore.  Upon  the  call  of  the  roll  of  the  Sen- 
ate 19  Senators  have  responded  that  the  respondent  is  guilty  as 
charged  in  this  article,  and  46  Senators  have  responded  that  the 
respondent  is  not  guilty  as  charged  in  this  article.  The  Senate  has 
therefore  adjudged  that  the  respondent  is  not  guilty  as  charged  in 
this  article. 

Mr.  Sutherland.  Mr.  President,  the  remaining  article,  13,  includes 
in  general  terms,  as  I  understand,  the  various  articles  which  have  pre- 
ceded it,  and  I  find  it  exceedingly  difficult  to  vote  upon  it  one  way  or 
the  other,  because  if  I  vote  "  guilty  " 

The  PREsmENT  pro  tempore.  Has  the  Senator  a  request  to  make? 

Mr.  Sutherland.  I  desire  to  make  this  statement,  because  if  I  am 
not  permitted  to  make  a  certain  motion,  I  want  to  ask  to  be  excused 
from  voting.    This  is  preliminanr  to  asking  to  be  excused. 

The  PREsroENT  pro  tempore.  The  Senator  can  give  his  reasons  for 
wishing  to  be  excused. 

Mr.  Hitchcock.  Will  the  Senator  please  speak  a  little  louder? 

Mr.  Sutherland.  I  say  that  I  find  myself  embarrassed  to  vote 
upon  this  question  either  way,  guilty  or  not  guilty. 

The  President  pro  tempore.  The  Senator  can  not  enter  into  an 
argument  upon  the  subject.    He  can  state  his  reasons. 

Mr.  Sutherland.  Mr.  President,  I  understand  that  I  am  stating 
my  reasons. 

The  President  pro  tempore.  With  the  permission  of  the  Senate 
the  Senator  may  proceed. 

Mr.  Sutherland.  I  was  giving  the  w^ason  why  I  think  I  should  be 
excused  from  voting,  and  that  is  that  I  have  voted  upon  some  of  these 
articles  "  guilty  "  and  upon  some  of  them  "  not  ^ilty,"  and,  as  it 
occurs  to  me,  I  can  not  consistently  vote  upon  this  one  article  one 
way  or  the  other.  I  desire  to  be  excused,  and  before  that  request  is 
put  I  desire  to  make  a  parlimentary  inquiry.  Would  it  be  in  order 
now  to  move  to  indefinitely  postpone  the  consideration  of  article  13  i 

The  President  pro  tempore.  The  Chair  does  not  know  that  that  is 
strictly  a  parliamentary  question,  as  it  is  controlled  by  the  rule  of 
the  Senate  that  the  Senators  shall  vote  upon  it.    It  is  a  matter  upon 


IMPEACHMENT  OF  BOBEBT  W.  ABGHBALD.  1648 

which  the  Chair  would  not  take  the  responsibility  of  ruling,  but  will 
submit  it  to  the  Senate  if  the  Senator  desires  it. 

Mr.  Sutherland.  Then,  Mr.  President,  I  move  that  the  further 
consideration  of  article  13  be  indefinitely  postponed. 

The  PREsroENT  pro  tempore.  The  Chair  submits  to  the  Senate  the 
question  of  order. 

Mr.  WmLiAMS.  Is  that  subject  to  debate  ? 

The  PREsmENT  pro  tempore.  There  is  nothing  open  to  debate  under 
the  rule. 

Mr.  WnjiiAMS.  Then  I  want  to  submit  this  point  of  order  to  the 
Chair.  I  submit  that  it  is  the  duty  of  the  Chair  to  decide  the  point, 
for  the  simple  reason  that 

The  President  pro  tempore.  The  Chair  will  decide  it,  then,  and 
rule  the  motion  to  be  out  of  order. 

Mr.  Williams.  Yes ;  because  the  order  under  which  we  are  work- 
ing forbids  debate. 

Mr.  Sutherland.  Then  I  ask  to  have  my  request  put.  I  ask  to  be. 
excused  from  voting  upon  this  article  for  the  reasons  I  have  stated. 

The  PREsroENT  pro  tempore.  The  Senator  from  Utah  asks  that  he 
be  excused  from  voting  on  article  13  for  the  reasons  indicated  by  him. 
Is  there  objection?  The  Chair  hears  none,  and  the  Senator  stands 
excused. 

Mr.  Chamberlain.  I  make  the  same  request,  and  for  the  same 
reasons  as  those  given  by  the  Senator  from  Utah. 

The  President  pro  tempore.  The  Senator  from  Oregon  [Mr. 
Chamberlain]  makes  the  request  that  he  be  excused,  for  the  reasons 
indicated  by  the  Senator  from  Utah.  Is  there  any  objection?  The 
Chair  hears  none,  and  the  Senator  stands  excused. 

Mr.  Clark  of  Wyoming.  For  the  same  reasons,  I  ask  to  be  excused. 

The  PREsroENT  pro  tempore.  The  Senator  from  Wyoming  asks  to 
be  excused  for  reasons  already  given.  Is  there  objection?  The 
Chair  hears  none,  and  the  Senator  stands  excused. 

Mr.  Johnson  of  Maine.  I  ask  to  be  excused  for  the  same  reasons 
as  those  assigned  by  the  several  Senators. 

The  President  pro  tempore.  The  Senator  from  Maine  asks  to  be 
excused.  Is  there  objection?  The  Chair  hears  none,  and  the  Sena- 
tor stands  excused. 

Mr.  Warren.  This  article  seems  to  be  a.n  omnium  gatherum,  in- 
cluding all  the  other  charges,  and  for  the  same  reasons  expressed  by 
the  Senator  from  Utah  I  ask  to  be  excused  from  voting. 

The  President  pro  tempore.  The  Senator  from  Wyoming  asks  to 
be  excused  from  voting.  Is  there  objection  ?  The  Chair  hears  none, 
and  the  Senator  stands  excused. 

Mr.  DU  Pont.  For  the  same  reason  which  was  so  well  stated  a  few 
moments  ago  by  the  Senator  from  Utah  [Mr.  Sutherland] ,  I  ask  to 
be  excused  from  voting. 

Mr.  Clapp.  Mr.  President,  I  shall  have  to  object  to  these  requests. 
Thev  will  leave  us  where  we  will  not  have  a  quorum. 

The  PREsroENT  pro  tempore.  The  Senator  from  Minnesota 
objects. 

Mr.  LiPPiTT.  For  the  reason  that  I  can  not  consistently  with  my 
other  votes  vote  on  this  article,  I  ask  to  be  excused  from  voting. 

The  PREsroENT  pro  tempore.  The  Senator  from  Ehode  Island  asks 
to  be  excused  from  voting  on  this  article.  Is  there  objection?  The 
Chair  hears  none,  and  the  Senator  stands  excused. 
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Mr.  Simmons.  For  the  reasons  given  by  other  Senators,  I  ask  to 
be  excused  from  voting. 

The  President  pro  tempore.  The  Senator  from  North  Carolina, 
for  the  reasons  indicated,  asks  to  be  excused  from  voting.  Is  there 
objection  ?    The  Chair  hears  none  and  the  Senator  stands  excused.  ^ 

Mr.  Gronna.  I  do  not  believe  that  I  can  consistently  vote  on  this 
article,  and  therefore  I  ask  to  be  excused. 

The  President  pro  tempore.  The  Senator  from  North  Dakota 
asks  to  be  excused  from  voting  on  this  article. 

Mr.  Eeed.  If  it  is  in  order,  I  should  like  to  make  a  motion  with 
reference  to  this  matter  for  the  action  of  the  Senate. 

The  President  pro  tempore.  The  Chair  is  now  putting  the  request 
of  the  Senator  from  North  Dakota. 

Mr.  Eeed.  Ah! 

The  PnEsroENT  pro  tebipore.  Is  there  objection  to  the  request  of 
the  Senator  from  North  Dakota?  The  Chair  hears  none,  and  the 
Senator  stands  excused.    The  Senator  from  Missouri. 

Mr.  Eeed.  Mr.  President,  this  presents  a  peculiar  question,  and  I 
therefore  move  that  the  doors  of  the  Senate  be  closed. 

The  PREsroENT  pro  tempore.  The  Senator  from  Missouri  moves 
tiiat  the  doors  of  the  Senate  be  closed  for  deliberation. 

Mr.  DU  Pont.  I  renew  my  request,  for  the  reason  stated,  that  I 
may  be  excused  from  voting. 

The  President  pro  tempore.  There  is  a  motion  pending,  made  by 
the  Senator  from  Missouri.  .The  motion  is  that  the  doors  of  the 
Senate  shall  be  closed  for  private  conference. 

Mr.  O'GoRMAN.  I  hope  the  motion  will  not  prevail. 

Mr.  Lodge.  I  make  the  point  that  no  debate  is  in  order. 

Mr.  O'GoRMAN.  There  are  13  articles  on  which  Senators  are  pre- 
pared to  render  judgment.  We  have  passed  on  12  of  those  articles, 
and  I  assume  that  Senators  will  not  be  embarrassed  in  passing  on  the 
thirteenth ;  and  that  I  assume  is  the  regular  order. 

Mr.  Lodge.  I  make  the  point  that  no  debate  is  in  order. 

The  PREsroENT  pro  tempore.  There  is  no  rule  on  the  subject  that 
the  Chair  can  find. 

Mr.  Lodge.  It  is  the  rule  of  the  Senate  that  we  shall  vote  without 
debate. 

The  President  pro  tempore.  But  the  question  is  on  the  motion  to 
go  into  private  conference. 

Mr.  Lodge.  That  must  be  voted  on  witliout  debate,  like  everything 
else. 

Mr.  AsHURST.  On  the  motion  of  the  Senator  from  Missouri  [Mr. 
Reed]  I  demand  the  yeas  and  nays. 

Mr.  PoiNDEXTER.  It  scems  the  Chair  has  ruled  that  it  is  open  to 
debate,  and  I  want  to  say  only  one  word. 

The  PREsroENT  pro  tempore.  The  Chair,  on  reflection,  thinks  the 
point  of  order  made  by  the  Senator  from  Massachusetts  is  correct. 
The  Chair  will  rule  that  debate  is  not  in  order. 

Mr.  OLnnER.  I  call  for  the  regular  order. 

The  President  pro  te^ipore.  The  regular  order  is  the  demand  for 
the  yea^s  and  nays  made  by  the  Senator  from  Arizona  on  the  motion 
of  the  Senator  from  Missouri. 

The  yeas  and  nays  were  not  ordered. 
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Mr.  Jones.  Mr.  President.  I  rise  to  a  point  of  order.  Under  the 
rule  we  have  to  determine  all  these  questions  by  a  roll  call. 

The  PREsmENT  pro  tempore.  Not  unless  one-fifth  of  the  Senators 
present  demand  it.  The  Senator  will  find  that  the  rule  is  explicit 
on  that  subject. 

Mr.  Jones.  I  understood  the  rule  did  not  require  any  second  when 
the  Senate  is  sitting  as  a  Court  of  Impeachment. 

Mr.  Crawford.  I  ask  for  the  regular  order. 

The  President  pro  tempore.  'Kie  Senator  from  Washington  has 
made  a  point  of  order,  and  it  is  proper  to  rule  on  it. 

Mr.  Eeed.  When  I  made  the  motion  I  thought  it  would  save  time. 
If  there  is  no  objection,  I  will  withdraw  it. 

The  PREsmENT  pro  tempore.  The  Senator  from  Missouri  with- 
draws the  motion,  but  the  Chair  will  state  to  the  Senator  from  Wash- 
ington that  if  he  will  refer  to  the  rules  he  will  find  explicit  provision 
that  the  question  shall  be  decided  without  division  unless  the  yeas 
and  nays  are  demanded.  The  Senator  from  Missouri  withdraws  the 
motion  for  the  closing  of  the  doors,  and  the  Secretary  will  read 
article  13. 

Mr.  Gallinger.  I  ask  unanimous  consent  that  the  consideration  of 
article  13  be  indefinitely  postponed. 

Mr.  Poindexter.  I  object. 

The  President  pro  tempore.  01^'ection  is  made. 

Mr.  McCuMBER.  Mr.  President,  1  rise  to  a  point  of  order.  We  are 
under  the  rule  compelled  to  vote  on  the  article.  It  can  not  be  with- 
drawn. 

Mr.  CuiiBERSON,  Mr.  La  Follette,  and  others.  Regular  order. 

The  President  pro  tempore.  The  article  will  be  read.  The  article 
has  not  yet  been  read. 

The  Secretary  read  as  follows : 

Article  13. 

Tliat  Robert  W.  ArchbaW,  on  the  29tli  day  of  Marcb,  1901,  was  duly  appointed 
United  States  district  Judge  for  the  middle  district  of  Pennsylvania  and  held 
snch  office  until  the  31st  day  of  January,  1911,  on  which  last-named  date 
he  was  duly  appointed  a  United  States  circuit  judge  and  designated  as  a  judge 
of  the  United  States  Ommerce  Court. 

That  during  the  time  in  which  the  said  Robert  W.  Archbald  has  acted  as  such 
United  States  district  judge  and  judge  of  the  United  States  Ck)mmerce  Court  he» 
the  said  Robert  W.  Archbald,  at  divers  times  and  places,  has  sought  wrongfully 
to  obtain  credit  from  and  through  certain  persons  who  were  interested  in  the 
result  of  suits  then  pending  and  suits  that  had  been  pending  in  the  court  over 
which  he  presided  as  judge  of  the  district  court,  and  in  suits  pending  in  the 
United  States  Commerce  Court,  of  which  the  said  Robert  W.  Archbald  is  a 
member. 

That  the  said  Robert  W.  Archbald,  being  United  States  circuit  judge  and  be- 
ing then  and  there  a  judge  of  the  United  States  Commerce  Court,  at  Scranton, 
in  the  State  of  Pennsylvania,  on  the  31st  day  of  March,  1911,  and  at  divers 
other  times  and  places  did  undertalce  to  carry  on  a  general  business  for  specur 
lation  and  profit  in  the  purchase  and  sale  of  culm  dumps,  coal  lands,  and  other 
coal  properties,  and  for  a  valuable  consideration  to  compromise  litigation  pend- 
ing before  the  Interstate  Commerce  Commission;  and  in  the  furtherance  of 
his  efforts  to  compromise  such  litigation  and  of  his  speculations  in  coal  proper- 
ties willfully,  unlawfully,  and  corruptly  did  use  his  influence  as  a  judge  of 
the  said  United  States  Commerce  Court  to  induce  the  officers  of  the  Erie  Rail- 
road Co.,  the  Delaware,  Laclcawanna  &  Western  Railroad  Co.,  the  Lackawanna 
&  Wyoming  Valley  Railroad  Co.,  and  other  railroad  companies  engaged  in  inter- 
state commerce,  respectively,  to  enter  Into  various  and  divers  contracts  and 
agreements  in  which  he  was  then  and  there  financially  interested  with  divers 
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persons,  to  wit,  Edward  J.  Williams,  John  Henry  Jones,  Thomas  H.  Jones, 
George  M.  Watson,  and  others,  without  disclosing  his  said  interest  therein  on 
the  face  of  the  contract,  but  which  interest  was  well  known  to  the  officers  and 
agents  of  said  railroad  companies. 

That  the  said  Robert  W.  Archbald  did  not  Invest  any  money  or  other  thing 
of  value  in  consideration  of  any  interest  acquired  or  sought  to  be  acquired  by 
him  In  securing  or  in  attempting  to  secure  such  contracts  or  agreements  or 
properties  as  aforesaid,  but  used  his  influence  as  such  judge  with  tiie  contract- 
ing parties  thereto,  and  received  an  interest  in  said  contracts,  agreements,  and 
properties  in  consideration  of  such  influence  in  aiding  and  assisting  in  securing 
same. 

That  the  said  several  railroad  companies  were  and  are  engaged  in  Interstate 
commerce,  and  at  the  same  time  of  the  execution  of  the  several  contracts  and 
agreements  aforesaid  and  of  entering  into  negotiations  looking  to  such  agree- 
ments had  divers  suits  pending  in  the  United  State  Commerce  Oonrt,  and 
that  the  conduct  and  efforts  of  the  said  Robert  W.  Archbald  in  endeavoring 
to  secure  and  in  securing  such  contracts  and  agreements  from  said  railroad 
companies  was  continuous  and  persistent  from  the  said  31st  day  of  March, 
1911,  to  about  the  15th  day  of  April,  1912. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  mi^ehavior  as 
such  judge  and  of  misdemeanors  in  office. 

The  President  pro  tempore.  Senators,  how  say  you?  Is  the  re- 
spondent, Robert  W.  Archbald,  guilty  or  not  guilty  as  charged  in  this 
article?  The  Secretary  will  call  the  roll  of  the  Senate  for  the  sepa- 
rate response  of  each  Senator. 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Brandegee  (when  his  name  was  called).  I  take  this  oppor- 
tunity to  file  my  reasons. 

Mr.  PoiNDEXTER  (whcu  his  name  was  called).  Under  the  rule,  I 
desire  to  file  the  following  statement. 

The  roll  call  was  concluded. 

Mr.  Simmons.  I  will  withdraw  my  request  to  be  excused  and  will 
vote  and  will  file  my  reasons.    I  vote  "  guilty." 

Mr.  Du  Pont.  I  withdraw  my  request  to  be  excused  and  file  my 
reasons.    I  vote  "  not  guilty." 

The  President  pro  tempore.  The  Secretary  will  proceed  to  reca- 
pitulate the  responses  of  Senators. 

The  Secretary  recapitulated  the  vote,  which  was  as  follows : 

Guilty :  Messrs.  Asnurst,  Bourne,  Bristow,  Brown,  Burten,  Clapp, 
Crawford,  Culberson,  CuUom,  Cummins,  Curtis,  Dixon,  Foster,  Gore, 
Hitchcock,  Jones,  Kenyon,  La  FoUette,  Lodge,  McCumber,  McLean, 
Martin  of  Virginia,  Martine  of  New  Jersey,  Myers,  O'Gorman,  Owen, 
Perky,  Poindexter,  Pomerene,  Reed,  Root,  Sanders,  Shively,  Sim- 
mons, Smith  of  Arizona,  Smith  of  Georgia,  Smith  of  Maryland, 
Stone,  Swanson,  Townsend,  Williams,  Works— 42. 

Not  guilty :  Messrs.  Bankhead,  Brandegee,  Bryan,  Bumham, 
Catron,  Crane,  du  Pont,  Fletcher,  Gallinger,  Nelson,  Oliver,  Page, 
Paynter,  Penrose,  Perkins,  Richardson,  Smoot,  Stephenson,  Thorn- 
ton, Wetmore — ^20. 

Absent  or  not  voting:  Messrs.  Bacon,  Borah,  Bradley,  Briggs, 
Chamberlain,  Chilten,  Clark  of  Wyoming,  Clarke  of  Arkansas^  Dil- 
lingham, Fall,  Gamble,  tJardner,  Gronna,  Guggenheim,  HeiskelL 
Jadison,  Johnson  of  Maine,  Johnston  of  Alabama,  Johnston  of 
Texas,  Kern,  Lea,  Lippitt,  Massey,  Newlands,  Overman,  Percy, 
Smith  of  Michigan,  Smith  of  South  Carolina,  Sutherland,  Tillman, 
Warren,  Watson— 32. 
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The  Prebident  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
42  Senators  have  responded  that  the  respondent  is  guilty  as  charged 
in  this  article  and  20  Senators  have  responded  that  he  is  not  guilty 
as  charged  in  this  article.  More  than  two-thirds  having  voted  that 
the  respondent  is  guilty,  the  Senate  has  adjudged  that  the  respondent 
is  guilty  as  charged  in  the  article. 

The  reasons  filed  by  Senators  are  as  follows: 

By  Mr.  Brandggee:  I  vote  "not  ffoilty"  on  JiTtic)e  18  becuiise  It  alleges 
offenses  some  of  wliicb  nre  nUe^^d  to  have  been  committed  by  tbe  re9iK>ndent 
while  he  was  a  judge  of  the  United  States  district  court,  which  office  he  does 
not  hold  at  present  and  did  not  hold  at  the  time  the  articles  were  adopted  by 
the  House  of  Representatives;  and,  also,  because  It  is  impossible  to  separate 
the  offenses  alleged  to  hare  been  committed  as  district  Judge  from  those  nlleged 
to  have  been  committed  as  circuit  judge,  and  because  I  do  not  think  all  the 
allegations  have  been  proven. 

By  Mr.  Poindexteb:  Mr.  Poindexter  states  as  to  article  13  that,  while  it 
includes  particular  acts  charged  in  other  articles,  it  nevertheless  charges  a 
distinct  offense  in  that  it  charges  that  the  respondent  made  a  regular  business 
for  profit  of  such  acts. 

By  Mr.  du  Pont  :  My  vote  of  "  not  guilty  "  upon  the  articles  of  impeachment 
against  Judge  R.  W.  Archbald  numl>ered  7,  8,  9,  10,  11,  12,  and  13  was  based, 
in  the  main,  upon  the  fact  that  the  offenses  therein  charged  were  alleged  to 
liave  been  committed  prior  to  January  31.  1911,  when  he  was  not  holding  his 
present  office.  In  my  judgment,  the  legality  of  the  impeachment,  so  far  as  such 
offenses  are  concerned,  is  questionable,  and  in  any  event  a  precedent  fraught 
with  danger  is  created. 

By  Mr.  Owkn  :  Views  of  Mr.  Owen  on  articles  7,  8,  0,  etc. 

Impeachment  is  the  exercise  of  political  power  and  not  the  exercise  of  mere 
judicial  authority  under  a  criminal  code.  Impeachment  is  the  only  mode  of 
removing  from  office  those  persons  proven  to  be  unfit  because  of  trejison  or  high 
crime  or  misdemeanors. 

Whether  these  crimes  be  committed  during  the  holding  of  a  present  office  or 
a  preceding  office  is  immnterial  if  sirch  crimes  demonstrate  the  gross  unfitness  of 
such  ofilcial  to  hold  the  great  offices  and  dignities  of  the  people. 

A  wise  public  policy  forbids  the  precedent  to  be  set  that  promotion  In  office 
of  a  criminal  precludes  his  Imi)€achment  on  the  ground  of  his  discovered  high 
crimes  and  misdemeanors  in  a  previous  office  from  which  he  has  Just  been 
promoted. 

For  Uiese  reasons  it  is  my  judgment  that  articles  7,  S^  9,  etc.,  in  so  far  as 
they  charge  crimes  committed  by  Robert  W.  Archbald  while  United  States  dis- 
trict Judge,  comprise  impeachiible  offenses  and  may  be  alleged  against  him  as 
Judge  of  the  Ommerce  Court. 

Mr.  O'GoRMAN.  I  offer  the  following  resolution. 

The  President  pro  tempore.  The  Senator  from  New  York  offers 
an  order,  which  will  be  read  to  the  Senate. 

Mr.  Jones.  Before  that  order  is  presented  I  wish  to  make  a  par- 
liamentary inquiry. 

The  PlRESroENT  pro  tempore.  The  Senator  from  Washington  will 
state  it. 

Mr.  Jones.  My  inquiry  is  whether  those  who  asked  to  be  excused 
from  voting  will  be  considered  as  present  on  the  roll  call  t  The  Con- 
stitution requires  that  a  vote  of  two-thirds  of  those  present  will  sus- 
tain the  article,  and  the  inquiry  is  if  the  vote  announced  by  the  Chair 
of  the  number  voting  guilty  was  two-thirds  of  those  present. 

The  President  pro  tempore.  The  Chair  knows  of  no  way  of  deter- 
mining the  presence  of  Senators  except  by  the  recorded  vote. 

Mr.  Jones.  A  number  of  Senators  were  excused  from  this  roll 
-call,  and  it  seems  to  me  that  they  should  be  counted  as  present. 
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The  Pbesxdent  pro  tempobe«  The  Chair  has  no  right  to  count  any- 
one who  has  not  voted. 

Mr.  Root.  I  call  for  the  regular  order. 

The  President  pro  tempore.  The  Senator  from  New  York  [Mr. 
0]Gorman]  presents  a  resolution  in  the  nature  of  an  order,  which 
will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  That  the  respondent,  Robert  W.  Archbald,  circuit  judge  of  the  United 
States  from  the  third  Judicial  circuit,  and  designated  to  serve  in  the  Gommeroe 
Court,  be  removed  from  office  and  be  forever  disqualified  from  holding  and 
enjoying  any  office  of  honor,  trust,  or  profit  under  the  United  States. 

Mr.  Root.  Mr.  President,  I  move  that  the  doors  be  closed  for  delib- 
eration upon  the  sentence  to  be  imposed  by  the  Senate. 

Mr.  Poindexter.  Will  the  Senator  from  New  York  yield  to  me 
just  a  moment,  that  I  may  file  a  brief  statement? 

Mr.  Root.  That  can  be  done  at  any  time.  It  is  not  necessary  that 
it  be  filed  now. 

Mr.  Warren.  At  any  time  within  two  days. 

The  statement  submitted  by  Mr.  Poindexter  is  as  follows: 

Mr.  Poindexter  shites  as  to  articles  7,  8,  and  9  that,  although  the  offenses 
charged  were  committed  while  the  respondent  was  district  Judge  and  before  he 
was  appointed  circuit  judge,  yet,  since  the  penalty  for  impeachable  offenses 
is  not  only  forfeiture  of  oflSce,  but  disqualification  to  hold  ofllce  thereafter,  I 
am  of  opinion  that  the  offenses  charged  in  these  articles,  although  committed 
before  respondent's  appointment  as  circuit  Judge,  nevertheless  dlsqualifjr  him, 
on  impeachment  therefor,  from  holding  office  as  such  circuit  Judge  or  as  judge 
of  the  Commerce  Court.  There  is  no  statute  of  limitations  nor  law  of  limita- 
tions in  impeachment  proceedings. 

The  PREsroENT  pro  tempore.  The  Senator  from  New  York  [Mr. 
Root]  moves  that  the  doors  be  closed  in  order  that  the  Senate  may 
deliberate  in  private.  The  question  is  on  the  motion  of  the  Senator 
from  New  York. 

The  motion  was  agreed  to. 

The  managers  on  the  part  of  the  House  and  the  counsel  for  the 
respondent  withdrew  from  the  Chamber. 

The  galleries  having  been  cleared,  the  Senate  (at  3  o'clock  and  50 
minutes  p.  m.)  proceeded  to  deliberate  with  closed  doors. 

At  4  o  clock  and  20  minutes  p.  m.  the  doors  were  reopened. 

Mr.  Worthington,  Mr.  Robert  W.  Archbald,  jr.,  and  Mr.  Martin, 
of  counsel  for  the  respondent,  appeared  in  the  seats  provided  for 
them. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  PREsroENT  pro  tempore.  What  is  the  pleasure  of  the  Senate? 

Mr.  O'GoRMAN.  Mr.  President,  I  should  like  to  have  the  order 
which  I  presented  read,  and  then  I  shall  ask  for  a  vote  upon  it. 

The  PREsroENT  pro  tempore.  The  Senator  from  New  York  asks 
that  the  order  which  he  presents  be  read. 

The  Secretary  read  the  order,  as  follows : 

Ordered,  That  the  respondent,  Robert  W.  Archbald,  circuit  Judge  of  the 
United  States  from  the  third  judicial  circuit  and  designated  to  serve  in  the 
Commerce  Court,  be  removed  from  office  and  be  forever  dlsquaUfied  from  hold- 
ing and  enjoying  any  office  of  honor,  trust,  or  profit  under  the  United  Statea 

Mr.  Oliver.  I  ask  for  a  division  of  the  question. 
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The  President  pko  tempore.  The  Senator  from  Pennsylvanitf  de- 
sires a  division  of  the  question.  The  Chair  will  direct  that  the  first 
part  of  the  proposed  order,  beginning  with  the  word  "  Ordered  "  and 
concluding  with  the  word  "  office,"  be  first  submitted  to  the  Senate. 
That  portion  will  now  be  stated  by  the  Secretary. 

The  Secretary  read  as  follows : 

Ordered,  That  the  respondent,  Robert  W.  Archbald,  circuit  Judge  of  the 
United  States  from  the  third  Judicial  circuit,  and  designated  to  serve  in  the 
Commerce  Court,  be  removed  from  office. 

The  PREsn>ENT  pro  tempore.  The  question  is  on  the  adoption  of 
the  first  portion  of  the  proposed  order  which  has  just  been  read. 

The  first  portion  of  the  order  was  agreed  to. 

The  President  pro  tempore.  The  question  now  is  upon  the  con- 
cluding portion  of  the  order,  which  the  Secretary  will  read. 

The  Secretary  read  as  follows : 

And  be  forever  disqualified  from  holding  and  enjoying  any  office  of  honor, 
trust,  or  profit  under  the  United  States. 

The  PREsroENT  pro  tempore.  The  qiiestion  is  upon  agreeing  to  the 
portion  of  the  order  just  read  by  the  Secretary. 

Mr.  Penrose  and  Mr.  La  Follette  called  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered,  and,  having  been  taken,  resulted — 
yeas  39,  nays  35,  as  follows : 

Yeas :  Ashurst,  Borah,  Bourne,  Bristow,  Brown.  Bryan,  Chamber- 
lain, Clapp,  Clarke  of  Arkansas,  Crawford,  Culberson,  Cummins, 
Dixon,  Fletcher,  Gore,  Gronna,  Hitchcock,  Johnson  of  Maine,  Ken- 
yon,  Kern,  La  FoUete,  Martin  of  Virginia,  Martine  of  New  Jersey, 
Newlandsj  O'Gorman,  Owen,  Page,  Perky,  Poindexter,  Pomerene, 
Reed,  Shively,  Simmons,  Sniith  of  Arizona,  Smith  of  Maryland, 
Stone,  Swanson,  Tillman,  Williams— 39. 

Nays:  Bacon^  Bankhead,  Brandegee,  Bumham,  Burton,  Catron, 
Clark  of  Wyoming,  Crane,  CuUom,  Curtis,  du  Pont,  Foster,  Gallinger, 
Jones,  Lippitt,  Lodge,  McCumber,  McLean,  Nelson,  Oliver,  Paynter, 
Penrose,  Perkins,  Kichardson,  Root,  Sanders,  Smith  of  Georgia, 
Smoot,  Stephenson,  Sutherland,  Thornton,  Townsend,  Warren,  Wet- 
more,  Works — 36. 

Not  voting:  Messrs.  Bradley,  Brings.  Chilton,  Dillingham,  Fall, 
Gamble,  Gardner,  Guggenheim,  Heiskell,  Jackson,  Johnston  of  Ala- 
bama, Johnston  of  Texas,  Lea,  Massey.  Myers,  Overman,  Percy, 
Smith  of  Michigan,  Smith  of  South  Carolina,  and  Watson — ^20. 

The  PREsroENT  pro  tempore.  Upon  the  question  of  the  adoption  of 
the  latter  part  of  the  order,  which  has  just  been  read,  the  "  yeas  " 
are  39  and  the  "  nays  "  35.  The"  yeas  "  have  it.  and  the  latter  part 
of  the  order  is  adopted,  as  well  as  the  first,  ana  the  entire  order  is 
adopted.  Is  it  the  pleasure  of  the  Senate  that  the  Presiding  Officer 
shall  now  pronounce  the  judgment  of  the  Senate? 

Mr.  Manager  Clayton.  Mr.  President^  I  desire  that  the  Senate 
take  appropriate  action  to  communicate  its  judgment  to  the  House 
of  Representatives  and  the  Executive  Department. 

The  PREsmENT  pro  tempore.  The  Senate  has  not  yet  pronounced 
judgment.    That  will  be  for  the  Senate  to  do. 

The  President  pro  tempore  (Mr.  Bacon)  thereupon  pronounced 
the  judgment  of  the  Senate,  as  follows: 
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The  Senate  therefore  do  order  and  decree,  and  it  is  hereby  ad- 
judged, that  the  respondent,  Robert  W.  Archbald,  circuit  judge  of 
the  United  States  from  the  third  judicial  circuit,  and  designated  to 
serve  in  the  Commerce  Court,  be,  and  he  is  hereby,  removed  from 
office ;  and  that  he  he  and  is  hereby  forever  disqualified  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States. 

Opinums  of  Senators,  ttlecl  ;iiul  imblishecl  by  order  of  the  Senate,  sitting  on  the 
trial  of  the  fnipe^ichnient  of  Robert  W.  Archbald,  circuit  judge  of  the  United 
States  from  the  third  Jndicbil  circuit  and  designated  to  serve  In  the  Commerce 
Court. 

OpinioDH  of  Mr.  Senator  Root  and  Mr.  Senator  Ixidge. 
In  the  im[)ei;chment  of  Rolm-t  W.  Arohbild,  JanuaiT  13,  1913. 

I  have  voted  that  the  resinnident  is  guilty  under  articles  1,  2.  3.  5,  0,  and  13 
because  I  find  that  he  used  the  ix>wer  and  influence  of  bis  office  as  Judge  of  the 
Court  of  Commerce  to  secure  favors  of  money  value  for  himself  and  \x\s  friends 
from  railroad  companies,  some  of  which  were  litigants  in  his  coni-t.  and  all  of 
which  were  under  the  regiilatlon  of  the  Interstate  Commerce  CommlRRion. 
subject  to  the  review  of  the  Court  of  Commerce. 

I  consider  this  course  of  conduct,  and  each  instance  of  It,  to  be  a  high  crime 
and  misdemeanor. 

I  have  voted  "  not  guilty  "  ui)on  the  other  articles  becjinse,  while  most  of  them 
Involve  improi^r  conduct,  I  do  not  consider  that  the  jicts  proved  are  high  crimes 
and  misdemeanors. 

I  have  no  doubt  that  the  resiiondent  is  liable  to  Imi>eachment  for  acta  done 
while  he  was  a  judge  of  the  district  court  and  that  the  Senate  has  Jnrisdictfon 
to  try  him  for  such  act«. 

Elihu  Boot. 

I  concnr  in  the  foi-egoing.  except  as  to  article  4,  upon  which  I  voted  the 
respoivdent  guilty. 

H.  C.  I.iODG£. 

The  Prbsident  pro  tempore.  What  is  the  further  pleasure  of  the 
Senate? 

Mr.  Root.  I  more  that  the  Senate  sitting  in  the  impeftchmeot  of 
BoJbert  W.  Archbald  do  now  adjourn  without  day. 

Mr.  Galukoer.  Would  it  not  be  proper,  before  that  is  done,  U) 
direct  that  the  action  of  the  Senate  be  oommnnicated  to  the  House 
of  Representatives? 

The  President  pro  tempore.  That  is  for  the  Senate* 

Mr.  Galunger.  I  would  then  move^  Mr.  Pt-esident,  that  the  action 
of  the  Senate  in  the  case  of  the  impeachment  of  Robert  W.  Ardibald 
be  communicated  to  the  House  of  Representatives  and  to  the  Presi- 
dent of  the  United  States. 

The  motion  was  reduced  to  writing,  and  agreed  to,  as  follows : 

Retwlrrd,  That  the  Secretary  be  directed  to  conuuunicate  to  the  President  of 
the  I'uited  States  and  to  tlie  House  of  Reiiresentatives  the  foregoing  order  and 
jiKlgnfceut  of  the  Senate,  and  transmit  a  certified  copy  of  the  same  to  each. 

The  President  pro  tempore.  The  question  now  is  on  the  motion  of 
the  Senator  from  New  York  [Mr.  Root],  that  the  Senate  sitting  for 
the  consideration  of  the  articles  of  impeachment  presented  against 
Robert  W.  Archbald  do  now  adjourn  sine  die. 

The  motion  was  agreed  to*. 

Tlie  managers  on  the  part  of  the  House  of  Representatives,  and 
Mr.  Worthington,  Mr.  Robert  W.  Archbald,  jr.,  and  Mr.  Martin,  of 
counsel  for  the  respondent,  thereupon  withdrew. 
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TUESDAY,  JANUABT  14,   1913. 

In  the  Senate  of  the  United  States. 

OpMons  of  Senators  filed  and  published  by  order  of  the  Senate  sittinff  on  the 
trial  of  the  impeachment  of  Robert  W.  Archbald,  cirofrii  j%dge  of  the  United 
States  from  the  third  judicial  oircwit,  and  desii^nated  io  serve  in  the  Com- 
merce Court, 

Ot*INION    OP    MR.    WORKS. 

Under  the  Constitution  nppointnientB  to  office  are  uiiule  "during  good  be- 
havior." Necessarily,  then,  bnd  behavior  forfeits  the  right  to  longer  hold  the 
otSce.  There  Is  but  one  way  to  legally  terminate  the  office  thus  forfeited, 
namely,  by  impeachment.  The  ttinse  of  removal  must  l>e  «b  broad  as  the  act 
that  forfeits  the  place.  If  good  behavior  is  a  condition  upon  which  the  bolder 
of  it  is  entitled  to  continue  in  the  office,  logically  bad  behavior  affecting  his 
conduct  as  a  judge  and  the  duties  and  pro))riet{es  of  the  office  must  be  a  ground 
of  impeachment. 

The  claim  is  made  here,  and  ably  and  e^rrnestly  maintained,  that  the  respond- 
ent can  be  impeached  only  for  high  crimes  and  misdemeanors,  and  that  the  word 
**  misdemeanor."  as  used  in  this  connection,  must  be  taken  in  its  technioil  legal 
sense  as  describing  a  criminal  offense  less  than  a  felony.  The  broader  meaning 
of  the  word,  as  defined  by  lexicographers,  is  "ill  behavior,  evil  conduct,  a  mis- 
deed." To  give  it  only  the  limited  meaning  contended  for  would  render  the 
Constitution,  as  It  relates  to  the  tenure  of  o&»e,  contradictory  and  illogical.  In 
fixing  the  length  of  the  term  it  is  made  to  depend  upon  good  bebnvlor.  In 
providing  for  the  termination  6f  the  office,  construed  as  contended  for  by  counsel 
for  the  respondent,  it  could  not  be  done  for  any  bad  behavior,  however  flagrant 
or  however  clearly  it  showed  the  holder  of  the  office  to  be  unfit  for  the  place. 
Thus  construed,  the  officer  may  commit  every  possible  misdeed  not  nmonnting 
to  a  crime,  and  yet  the  (Jovernmeut  be  iwwerless  to  relieve  Itself  of  such  an 
unw*orthy  and  unfit  public  servant.  Certainly  one  sitting  as  Judge  in  so  grave 
a  matter  could  not  give  such  a  construction  to  the  Constitution  unless  forced  to 
do  so  by  its  express  and  unambiguous  terms.  That  is  not  so  In  this  in.stnnce. 
In  the  one  clause  providing  for  the  term  of  office  the  tenn  **  good  behavior  "  is 
used,  in  the  cJause  providing  for  impeachment  the  word  "  misdemeanor."  The 
definition  of  misdemeanor  in  its  broader  and  proper  sense  is  just  the  op)H)slte 
of  good  behavior.  To  give  it  this  meaning  makes  the  whole  provision  relating 
to  the  subject  perfectly  logical  and  harmonious.  In  my  judgment  no  other 
construction  can  be  given  it  witliout  doing  violence  to  the  pnrjwse  and  intent  of 
Its  framers.  Not  only  so,  but  tlie  effect  of  such  a  construction  is  to  continue 
in  office  a  public  servant  who  luis  clearly  forfeited  his  right  to  the  office  by 
viohiting  the  condition  upon  which  alone  be  is  justly  entitled  to  hold  It,  and 
would  be  wnmg  and  unjust  to  the  i»eople  whose  servant  he  is. 

Then  the  simple  question  is,  Has  the  respondent  been  guilty  of  such  bad 
behavior,  evil  conduct,  or  misdeeds  relating  to  the  conduct  of  his  office  and  his 
duties  as  a  judge  as  should  deprive  him  of  an  office  that  he  Is  entitled  to  hold 
only  during  good  behavior? 

Judged  by  the  Constitution,  as  I  am  convinced  it  should  l»e  construed,  I  have 
no  hesitation  in  saying  that  the  respondent  has  been  guilty  of  such  misconduct 
as  should  forfeit  his  right  to  further  hold  his  office,  and  that  at  least  a  part 
of  the  charges  made  against  him  by  the  House  of  Representatives  are  sufficient 
in  law  and  sustained  by  the  evidence,  and  that  thei*efoi*e  the  respondent  should 
be  Impeached,  and  I  shall  vote  accordingly. 

I  !im  of  the  opinion  that  the  respondent  can  not  be  Impeached  for  offenses 
committed  before  his  appointment  to  his  present  office.  The  Constitution  pro- 
vides in  express  terms  that  judges  appointed  "  shall  hold  their  offices  during 
good  behavior."  Therefore,  if  a  judge  has  maintained  his  good  liehavlor  during 
that  time,  be  has  done  nothing  to  forfeit  his  office.  The  cfwidition  uiion  which 
he  is  entitled  to  continue  in  office  is  good  t)ehavior  during  his  service,  not  before. 
Conversely,  It  Is  only  bad  behavior  during  the  same  time  that  can  forfeit  the 
office  or  wnrrant  his  Imiiejichment.  Neitlier  can  such  misbehavior  committed 
before  his  appointment  vvarrnnt  a  judgment  disqualifying  him  from  holding 
office,  because  such  a  judgment  cnn  be  rendered  only  on  his  Impeachment, 
which  can  not  be  had  fcr  srch  offenses.  Such  offenses  might  show  his  unfitness 
to  hold  office  and  properly  prevent  his  appointment,  but  they  can  not  be  cause 
for  his  impenchment. 
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OPINION    OF    SENATOR    WILLIAM    J.    STONE. 

I  requested  the  Senate  to  excuse  me,  and  the  Senate  did  excuse  me,  from 
voting  on  articles  7,  8.  9,  10,  11,  and  12,  and  I  desire  now  to  state  somewhat 
more  fully  than  I  could  under  the  circumstances  of  the  moment,  and  yet  briefly, 
the  reasons  for  this  request.  These  particular  articles  of  impeachment  charge 
the  respondent,  Judge  Archbald,  with  having  committed  certain  acts,  alleged  to 
be  official  misbehavior,  while  he  was  servli^qg  as  a  district  Judge  In  Pennsylva- 
nia. He  ceased  to  be  a  district  judge  long  before  these  articles  of  impeachment 
were  preferred  or  presented  by  th^  House  of  Representatives.  I  have  grave 
doubt  as  to  whether  acts  committed  by  an  official  while  holding  a  given  office 
can,  after  he  ceases  to  hold  that  office,  be  made  the  basis  of  impeachment  pro- 
ceedings. As  stated,  Judge  Archbald  ceased  to  be  a  district  judge  long  before 
the  acts  charged  in  these  articles  as  misdemeanors  were  committed.  I  seriously 
doubt  whether  a  man  in  the  circumstances  of  this  case  can  be  impeached  and 
removed  from  another  wholly  different  office.  If  that  course  should  be  estab- 
lished as  a  fixed  policy,  I  fear  it  might  lead  to  gross  abuses;  and  I  feel  that 
we  ought  to  act  with  great  deliberation,  not  only  with  respect  to  the  moment, 
but  with  respect  to  the  future.  It  would  not  be  difficult  to  conceive,  having  in 
view  what  has  previously  happened  in  our  history,  of  a  case,  for  instance, 
where  one  who  had  been  a  district  judge  had  been  appointed  to  the  Supr^ne 
Bench  of  the  United  States,  and  who  thereafter  had  served  for  years  on  that 
bench  without  committing  any  act  that  could  by  any  possibility  subject  him  to 
impeachment;  yet,  under  great  pressure,  when  the  country  was  in  a  state  of 
high  political  excitement  and  when  some  supposed  political  exigency  was  Influ- 
encing a  partisan  public  opinion,  a  hostile  partisan  majority  might  hark  back  to 
some  alleged  misbehavior  of  the  judge  when  he  held  the  former  minor  judicial 
position  and  malce  that  the  basis  of  impeaching  him.  The  same  rule  of  prac- 
tice, if  once  established,  might  well  be  Invoked  and  applied  to  any  other  civil 
officer,  including  the  President,  who  Is  subject  to  impeachment  under  the  Con- 
stitution. I  am  conscious,  of  course,  that  plausible  reasons  may  be  given  to 
support  the  contrary  opinion,  but,  being  strongly  inclined  to  the  view  above 
expressed,  I  am  unwilling  by  my  vote  to  establish  or  sanction  the  precedent 
ttiat  a  man  may  be  impeached  for  alleged  official  misbehavior  in  an  office  he 
has  long  since  ceased  to  hold  and  to  use  that  as  a  basis  for  removing  him  from 
another  official  station  in  the  discharge  of  the  duties  of  which  no  complaint  is 
made.  I  am  all  the  more  inclined  to  take  that  position  on  this  hearing  becaose 
of  the  fact  that  already  the  Senate  has  by  a  majority  vote  found  titUs  respond- 
ent guilty  on  several  articles  of  impeachment  charging  him  with  misbehavior, 
high  crimes,  and  misdemeanors  in  the  office  of  which  he  is  now  the  incumbent; 
and  therefore,  as  I  view  it,  there  is  no  necessity  of  going  further  and  giving 
the  sanction  of  the  Senate  to  a  precedent  that  might  be  pregnant  of  danger  in 
the  future  abuse  of  it 

STATEMENT  OF  SENATOR  ABLE  J.  ORONNA. 

Fully  realizing  the  solemn  responsibility  resting  upon  me,  I  have  felt  com- 
pelled to  vote  to  convict  Judge  Robert  W.  Archbald  on  all  the  charges  against 
him  except  those  contained  in  articles  6.  10,  11,  and  13. 

Article  6  charges  him  with  having  attempted  to  use  his  influence  to  Induce  the 
officers  pf  the  Lehigh  Valley  Coal  Co.  and  the  Lrehigh  Valley  Railway  Co.  to 
purchase  an  interest  in  a  tract  of  coal 'land  belonging  to  the  Everhart  helra 
Judge  Archbald  testified  that  he  did  nothing  except  what  was  necessary  to  pro- 
tect the  interests  of  the  Everhart  heirs.  In  my  opinion,  the  evidence  offered  in 
support  of  the  charge  in  this  article  is  insufficient  to  sustain  it. 

Article  10  charges  him  with  receiving,  while  a  United  States  district  judge,  a 
sum  of  money  from  Mr.  Henry  W.  Cannon,  a  director  in  various  corporations, 
for  the  purpose  of  defraying  the  expenses  of  a  pleasure  trip  to  EiUrope.  It 
appears  that  Mr.  Cannon  is  a  first  cousin  of  Judge  Archbald's  wife,  and  that  he 
invited  them  to  take  a  trip  to  Europe  at  his  expense,  which  invitation  they 
accepted.  No  corrupt  Intent  has  been  shown  either  on  the  part  of  Mr.  Cannon 
or  of  Judge  Archbald;  it  has  not  been  shown  that  Mr.  Cannon  was  interested 
in  any  cases  before  Judge  Archbald's  court  or  that  Judge  Archbald  had  any 
reason  to  believe  tiiat  any  cases  would  come  before  his  court  in  which  Mr. 
Cannon  would  be  interested.  The  near  relationship  of  the  parties  would  seem 
to  offer  a  sufficient  explanation  of  Mr.  Cannon's  act,  and  in  the  absence  of  a 
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showing  of  anything  from  which  a  corrupt  Intent  can  iPairly  be  presumed  I  do 
not  find  that  the  act  charged  in  this  article,  as  proved,  is  an  Impeachable  offense. 

Article  11  charges  Judge  Archbald  with  accepting  a  purse  of  some  $500  con- 
tributed by  attorneys  practicing  before  his  court.  It  appears  that  the  purse  was 
made  up  by  a  large  number  of  attorneys  and  that  the  envelope  containing  It 
was  handed  to  Judge  Archbald  as  he  was  embarking  for  Europe,  with  the  request 
not  to  open  it  until  he  had  been  two  days  at  sea.  While  of  doubtful  propriety, 
I  do  not  find  that  the  act  proved  was,  under  the  circumstances,  an  impeachable 
offense. 

Several  of  the  acts  charged  In  the  articles  were  committed  while  Judge  Arch- 
bald was  a  United  States  district  judge.  The  defense  has  urged  that  as  these 
acts  were  committed  while  he  held  a  different  office  from  the  one  held  when 
impeached,  he  should  not  be  placed  on  trial  for  these  acts.  While  I  realise 
that  there  is  room  for  a  difference  of  opinion  on  this  question,  I  find  tbat  In 
the  Bellinap  case  the  Senate  held  that  an  officer  may  be  impeached  and  that 
the  Senate  will  have  Jurisdiction  to  try  the  case  even  if  the  said  officer  re- 
signed from  his  office  prior  to  the  Impeachment  and  was  not  at  the  time  of 
the  impeachment  and  trial  an  officer  of  the  United  States.  In  this  case  it  ap- 
pears to  me  there  is  even  stronger  reason  for  asserting  the  Jurisdiction  of  the 
Senate.  While  Judge  Archbald  was  not  at  the  time  of  the  impeachment  hold- 
ing the  identical  office  which  he  did  when  the  offenses  referred  to  were  com- 
mitted, the  office  is  closely  linked  to  the  one  he  previously  held,  and  the  duties 
he  was  called  on  to  perform  were  of  the  same  general  nature.  His  appointment 
as  a  circuit  Judge  was  in  the  nature  of  a  promotion.  If  we  were  to  hold  that 
the  Senate  can  not  take  Jurisdiction  over  offenses  committed  while  he  was  a 
district  Judge  we  should,  it  seems  to  me,  adopt  a  rule  which,  if  follbweA  in 
future  cases,  might  make  it  impossible  to  secure  the  removal  of  a  totally  unfit 
officer  if  he  succeeded  in  obtaining  an  appointment  to  another  office  before  the 
facts  of  the  offenses  which  he  had  committed  became  generally  known.  It 
seems  to  me  that  where  the  Senate  has  the  sole  power  to  try  public  officers 
for  high  crimes  and  misdemeanors  committed  by  them,  it  must  of  necessity 
assert  Its  Jurisdiction,  at  least  so  long  as  such  officers  remain  in  the  public 
service. 

On  article  13  I  asked  to  be  excused  from  voting  because  it  is,  a»  I  under- 
stand it,  a  repetition  of  the  charges  contained  in  all  the  preceding  articles, 
on  some  of  which  I  voted  to  acquit.  In  my  opinion  this  article  is  unnecessary, 
as  all  the  charges  in  it  had  previously  been  separately  submitted  to  the  Senate. 

OPINION    OF    SENATOR   COE   I.    CRAWFORD. 

The  following  facts  alleged  in  the  articles  of  impeachment  are  admitted  by 
respondent  in  his  answer.  They  are  not  in  controversy.  That  is  to  say,  it  is 
established  without  conflict  of  testimcmy  that  at  a  time  when  he  was  serving 
in  the  Commerce  Court  as  a  circuit  Judge  of  the  United  States  and  at  a  time 
when  the  Erie  Railroad  Co.  was  a  real  party  in  interest  in  two  suits  pending 
and  undetermined  in  that  court  the  respondent  and  one  Edward  J.  Williams, 
for  the  purpose  of  making  a  profit  of  |2,000  or  $3,000  each,  agreed  to  cooperate 
in  securing  an  option  to  purchase  the  Interest  of  the  Hillside  Coal  &  Iron  Co., 
a  subsidiary  corporation  of  the  Erie  Railroad  Co.,  together  with  the  Interest  of 
one  John  W.  Robertson,  in  a  certain  culm  dump  near  Moosic,  Pa.,  known  as  the 
Katydid  dump ;  that  the  particular  service  to  be  rendered  by  the  respondent  in 
thi0  undertaking  was  to  secure  the  option  from  the  Hillside  Co. ;  and  by  tele- 
phone and  letters  he  made  his  desire  known  to  the  superintendent  of  the  com- 
pany at  Scranton  and,  not  being  successful  there,  called  at  the  offices  of  the 
general  counsel  of  the  Erie  Railroad  Co.,  who  was  also  general  counsel  for  the 
Hillside  Co.,  in  the  city  of  New  York,  when  he  was  there  holding  a  term  of 
court  as  a  Judge  of  the  circuit  court  of  the  United  States,  and  made  his  desire 
to  secure  the  option  to  purchase  this  dump  known  to  the  general  counsel ;  also, 
on  the  same  day,  to  Mr.  Richardson,  one  of  the  vice  presidents  of  the  Hillside 
Co.  As  a  result  of  his  efforts  the  Hillside  Co.,  which  before  that  time  had 
refused  to  deal  with  Williams,  gave  to  him  a  written  proposal  to  sell  its 
interest  in  the  Katydid  dump  for  the  sum  of  ^,500.  All  this  occurred  while 
these  important  suits  in  which  the  Brie  Railroad  Co.  was  a  party  in  interest 
were  pending  and  undetermined  in  the  Court  of  Commerce.  The  respondent  had 
a  Joint  pecuniary  interest  in  this  venture  with  Williams.  In  my  Judgment  this 
was  misconduct  in  office  and  a  high  misdemeanor. 
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Respondent  also  admltfi  tbat  while  a  certain  suit  In  which  the  Delaware, 
Lackawanna  &  Western  Railroad  Co.  was  a  real  party  in  Interest  was  pending 
in  the  Court  of  Commerce,  and  while  the  respondent  was  serving  as  n  member 
of  tbat  court,  and  while  certain  other  Important  cases  In  which  that  railroad 
company  was  a  party  In  Interest  and  a  defendant,  and  In  which  the  Marian 
Coal  Co.,  of  which  Cliristopber  G.  Holaud  and  his  brother  owned  a  two-thirds 
Interest,  was  complainant,  were  pending  before  the  Interstate  Commerce  Com- 
mission— cases  in  which  the  def^idant  was  charged  with  unjust  discrimina- 
tions and  excessive  transportation  charges — ^the  decision  of  the  commission 
being  subject  to  review  in  the  Commerce  Court,  Boland  and  his  brother  em- 
ployed an  Intimate  friend  of  respondent — ^an  attorney  nsmed  Watson — ^who  was 
not  their  attorney  of  record  in  these  suits,  to  make  a  statement  of  the  dif- 
ferences in  litigation  between  the  Marian  Coal  Co.  and  the  Lackawanna  Rail- 
road Co.  and  to  effect  a  sale  of  the  property  of  the  former  to  the  latter  com- 
pany, for  which  services,  if  successful,  Watson  was  to  receive  the  sum  of 
$5,000;  that  at  the  request  of  Watson,  and  with  the  knowledge  and  consent  of 
the  Rolands,  the  re^;)ondent  agreed  to  cooperate  with  and  aid  Watson  in  mak- 
ing this  settlement ;  and  in  carrying  out  the  joint  undertaking  he  had  interviews 
with  Mr.  Loomis,  vice  president  of  the  Lackawanna  Co. ;  wrote  him  letters  about 
the  matter;  suggested  offering  his  services  direct;  recommended  a  personal 
conference  between  Watson  and  Loomis  and  Mr.  Tmesdale,  president  of  the 
company,  remarking  that  *'  there  Is  nothing  like  a  personal  interview  to  bring 
about  such  a  result"  He  admits  that  after  r^»eated  efforts  made  by  himself 
and  Watson  had  fUled  of  results,  Watson  met  him  by  appointment  in  Wash- 
ington, where  the  respondent  gave  Watson  a  copy  of  the  petition  in  the  Meeker 
case,  in  which  the  Interstate  Commerce  Commission  had  made  a  decision  mate- 
rially affecting  one  of  the  questions  involved  in  the  suit  between  the  Marian 
Coal  Co.  and  the  Delaware  &  Lackawanna  Railroad  Co. ;  and  several  days  after 
giving  a  copy  of  this  petition  to  Watson  respondent  had  another  interview  with 
Mr.  Loomis,  of  the  Lackawanna  Co.,  and  urged  him  to  make  a  settlement  with 
the  Rolands.  Both  Watson  and  Boland,  when  urging  respondent  to  assist  in 
effecting  this  settlement,  knew  of  these  suits  in  the  Commerce  Court  and  before 
the  Interstate  Commerce  Commission;  and  respondent,  when  cooperating  with 
tUeni  to  effect  the  common  result  they  were  ail  working  to  brinp  about,  knew 
that  in  case  of  a  successful  outcome  his  friend  Watson  would  receive  the  snm 
of  $5,000.    I  think  this  was  misconduct  in  oifice  and  a  high  misdemeanor. 

The  respondent  has  also  admitted  that  while  he  was  a  judge  of  the  circuit 
court  of  the  United  States  and  acting  as  a  judge  of  the  Commerce  Court,  and 
during  a  period  when  the  Lehlgb  Valley  Railroad  Co.  was  a  real  party  in  Inter- 
est In  certain  suits  pending  and  undetermined  in  the  Commerce  Court,  he 
secured,  by  personal  solicitation,  from  the  liChigb  Coal  Co.,  owned  by  the 
Lehiph  Valley  Railroad  Co.,  au  agre<»meut  by  which  the  liehigh  Coal  Co.  under- 
took to  surrender  to  him  all  its  rights  as  lessee  for  the  unexpired  t^m  of  two 
years  in  a  lease  it  held  from  a  trustee  under  the  will  of  Stephen  Girnrd,  de- 
ceased, of  a  valuable  culm  dump  known  as  Packer  No.  8,  near  Shenandoah,  Pa.. 
owned  by  the  city  of  Philadelphia,  the  trustee.  This,  in  my  judgment,  was  mis- 
conduct In  office  and  a  high  misdemeanor. 

He  also  admits  that  while  he  was  acting  as  a  judge  of  the  Commerce  Court 
the  Louisville*  &  Nashville  Rjiilroad  Co.  brought  to  Uiat  court  u  suit  in  which 
it  sought  to  reverse  or  annul  an  order  made  against  it  by  the  Interstate  Com- 
merce Commission,  and  that  after  this  case  had  been  orally  argued  by  counsel 
for  both  parties,  and  after  the  record  and  briefs  and  arguments  of  counsel  for 
both  parties  had  been  submitted  to  the  court,  respondent,  without  the  Iuk^wI- 
edge  or  consent  of  the  court,  or  of  any  other  member  of  it,  and  without  the 
knowledge  or  consent  of  opposing  counsel  or  notice  to  them,  wrote  letters  to 
Mr.  Bruce,  of  Louisville,  Ky.,  a  lawyer  who  appeared  in  the  case  as  counsel  for 
the  Louisville  &  Nashville  Railroad  Co.  In  one  of  these  letters  be  asked  Mr. 
Bruce  to  confer  with  Mr,  Comptou,  one  of  the  officers  of  the  railway  company, 
who  was  one  of  its  material  witnesses  in  tlie  case,  and  ascertain  if  he  had  not 
Intended  to  say,  "  We  did  not  apply  it  there,"  instead  of  saying  what  the  record 
of  the  case  reiwrted  him  as  saying,  **  We  did  apply  it  there,*'  in  testimony  con 
cerning  tlie  application  of  a  certain  combination  rate;  that  Mr.  Bruce  complied 
with  the  re(iuest,  saw  Mr.  Comptou,  and  by  a  letter  addressed  to  re^iondeni 
stilted  tliat  Mr.  Comptoii  meant  to  say,  "We  did  not  apply  it  there."  ResiK>nd- 
ent  inserted  tliis  letter  in  the  record  of  the  case  in  the  Commerce  Court  without 
notice  to  the  opposing  party.  In  another  of  these  letters  he  explalued  to  Mr. 
Bruce  that  one  of  the  members  of  the  court  had  discovered  certain  evidence  hi 
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the  record  whicb  it  was  claimed  refated  the  argument  of  Mr.  Bruce  and  sus- 
tained the  commission,  and  invited  Mr.  Brnce  to  send  in  further  argument  to 
meet  this  claim ;  he  admits  that  he  received  from  Mr.  Bruce  iu  reply  a  long 
letter  containing  a  statement  of  the  contention  of  the  railroad  company,  and 
that  the  receipt  of  this  letter  and  its  contents  were  not  disclosed  by  him  to 
counsel  on  the  other  side  nor  to  the  other  members  of  the  court. 

It  is  admitted  also  that  after  receiving  these  letters  from  Mr.  Bruce,  and 
without  further  hearing  or  notice  to  opposing  counsel,  the  order  of  the  Inter- 
state Commerce  Cc^nmisstdn  against  the  LoulsWlle  &  Nashville  Railroad  Co. 
was  reversed  by  the  Commerce  Court.  In  my  Judgment  this  was  official  mis- 
conduct and  a  high  misdemeanor. 

He  has  also  admitted  that  while  he  was  acting  as  a  judge  of  the  Commerce 
Conrt,  and  while  the  Philadelphia  &  Heading  Railway  Co.  sustained  an  intimate 
relation  to  the  Philadelphia  A  Reading  Coal  &  Iron  Co. — tlie  Readng  Rail- 
road Co.  being  a  common  carrier  engaged  in  interstate  commerce — he  solicited 
an  interview  with  W.  J.  Richards,  general  manager  of  the  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  and  sought  to  induce  Richards  to  recognize  his 
friend,  one  Warnke,  as  the  assignee  of  a  certain  lease  executed  by  the  Coal  & 
Iron  Co.  to  other  parties,  or  in  lieu  thereof  to  give  to  Warnke  a  lease  of  what 
was  known  as  the  Lincoln  culm  dump,  belonging  to  the  company ;  and  that  he 
had  such  an  interview  in  the  last  of  November,  1911.  He  also  admits  that  in 
December,  1911,  this  same  friend,  Warnke,  as  a  member  of  a  company  known 
as  the  Premier  Coal  Co.,  had  some  transactions  with  the  seller  of  a  culm  bank 
known  as  the  old  gravity  fill,  which  was  purchased  by  the  Premier  Coal  Co.  from 
the  Lacoe  &  Shiffer  Coal  Co.;  that  neither  Warnke  nor  his  associates  as  pur- 
chasers understood  that  they  were  to  pay  a  commission  on  the  sale,  but  after 
they  had  made  the  purchase  Wanike  indorsed  a  note  made  by  the  Premier 
Co.  to  the  respondent  for  $510,  which  was  delivered  to  him  and  whicli  he  cashed 
at  a  bank.    I  decide  that  this  is  misconduct  and  a  high  misdemeanor. 

He  has  also  admitted  that  during  the  period  from  September  1,  1908.  to 
the  1st  of  December,  3908,  while  he  was  judge  of  the  District  Court  of  the 
United  States  for  the  Middle  District  of  Pennsylvania — ^which  office  he  con- 
tinued to  hold  until  commissioned  as  an  additional  Judge  of  the  circuit  court 
of  the  United  States — litigation  was  pending  In  tliat  court  between  the  Old  Ply- 
mouth Coal  Co.,  in  which  one  Rissinger  and  his  brother  owned  a  controlling 
interest,  and  certain  Insurance  companies,  involving  about  $28,000;  and  that 
In  September,  1908,  negotiations  began  between  himself,  Rissinger,  and  others 
in  connection  with  a  mining  scheme  in  Honduras,  and  were  still  pending  when 
these  cases  came  on  for  trial  before  him  in  November,  1908;  that  he  denied 
a  motion  for  nonsuit  entered  by  the  couns^  for  the  insurance  companies,  after 
which  ruling  an  agreement  for  settlement  was  made  by  the  parties  and  con- 
sent judgments  entered  in  favor  of  the  plaintiffs,  to  be  released  on  payment  of 
the  agreed  amounts  within  1&  days  after  November  23,  1908.  He  also  admits 
that  on  or  about  November  28  he  Indorsed  Rissinger's  note  for  $2,500,  which 
was  discounted  by  a  bank  In  Scranton,  and  that  in  February,  1909,  he  received 
ipom  Rissinger  certificates  representing  stock  issued  to  him  in  a  corporation 
organized  by  Rissinger  and  others,  for  the  purpose  of  operating  a  gold  placer 
mine  in  Honduras,  for  which  he  paid  no  consideration. 

In  this  I  find  re8|K>ndent  guilty  of  uiisc^onduct,  but  It  occurred  before  lie  be- 
came the  incumbent  of  his  present  office.  He  had  ceased  to  be  a  district  Judge 
when  this  charge  was  filed ;  and  while  he  was  guilty  of  misconduct,  I  do  not 
believe  impeachment  can  be  sustained  on  this  article  for  the  reason  stated. 

He  also  admits  that  in  1909,  while  he  was  district  judge  of  the  middle  dis- 
trict, a  suit  w«a  i)eTidlng  before  hini  for  a  large  sum  of  money  against  the 
Marian  Coal  Co..  owned  by  Christopher  G.  Roland  and  his  brothers;  that 
while  this  suit  was  pending  and  undetermined  he  prepared  a  promissory  note, 
payable  to  himself  or  order,  for  $500.  which  was  signed  by  one  John  Henry 
Jones,  of  Scranton;  that  respondent  then  Indorsed  the  note  and  gave  it  to 
Jones;  that  he  was  afterwards  told  by  Jones  that  this  note  might  be  pre- 
sented to  Christopher  G.  Boland  for  discount  and  that  he  made  no  objections; 
Miat  lie  also  had  a  conversation  with  Charles  H.  Von  Storch.  president  of  the 
Providence  Bank,  of  Scrnnton,  in  regard  to  this  note  and  told  him  that  he 
hnd  Indorsed  it;  that  Von  Storch  was  an  attorney  at  law  in  prar»tice  In 
Scranton,  and  that  nearly  a  year  before  this  time,  as  Judge  of  the  circuit 
foiirf,  the  respondent  had  decided  a  suit  in  which  Von  Storch  was  a  pnrty  de- 
fendant,  In  his  favor;  that   the  Providence  Bank,  of  which  Von   Storch   was 
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president,  discounted  the  note,  which  is  still  unpaid^  except  that  $25  has  been 
paid  upon  it  by  Jones. 

I  find  respondent  guilty  of  misconduct,  but  because  it  occurred  before  he 
became  the  incumbent  of  his  present  office,  I  do  not  believe  the  law  would 
sustain  an  impeachment  on  this  particular  charge. 

He  also  admits  that  in  1910,  while  he  was  a  judge  of  the  district  court  of 
the  United  States,  and  knew  that  Henry  W.  Cannon  was  a  director  in  the 
Great  Northern  Railway  Co.  and  president  of  a  steamship  company,  and  en- 
gaged, among  other  things,  in  the  mining  of  coal,  and  that  Mr.  Cannon  was  a 
full  cousin  of  his  wife,  with  knowledge  of  these  facts,  he  and  his  wife  became 
the  guests  of  Mr.  Cannon  and,  at  his  expense,  accompanied  him  for  the  period 
of  about  three  months  on  a  trip  to  E3urope,  including  a  visit  to  Mr.  Cannon's 
villa  in  Florence,  Italy.  While  I  do  not  find  that  this  act— after  the  explanation 
given — was  misconduct,  it  does  appear  that  at  the  time  of  his  departure  on  this 
trip  to  Europe  he  received  and  accepted  the  sum  of  $525  from  some  of  the 
attorneys  and  practitioners  of  the  court  over  which  he  presided  as  judge;  that 
at  the  time  Edward  R.  W.  Searle  was  clerk  and  J.  B.  Woodward  was  jury 
commissioner  of  the  court,  and  both  had  been  appointed  by  him,  and  that 
Searle  collected  these  donations.  I  think  the  acceptance  of  this  money  was 
misconduct  in  office.  Because  it  occurred  before  he  entered  upon  his  duties  as 
a  circuit  judge  it  can  not.  In  my  opinion,  sustain  an  Impeachment. 

He  also  admits  the  appointment  of  J.  B.  Woodward  as  jury  commissioner, 
and  that  Woodward  was  and  is  a  general  attorney  for  the  Lehigh  Valley  Rail- 
road Co.;  but  respondent  says  he  did  not  know  that  fact  at  the  time  he  ap- 
pointed him,  and  first  learned  it  several  years  afterwards.  He  admits,  however, 
that  Woodward,  with  his  permission,  continued  to  act  as  jury  commissioner 
during  all  the  time  respondent  was  judge  of  the  middle  district,  during  all  of 
which  time  he  was  general  attorney  for  the  railroad  company.  This  was 
official  misconduct,  but  It  occurred  before  he  became  the  incumbent  of  the 
office  of  circuit  judge,  and  because  of  that  fact  alone.  In  my  judgment,  it  does 
not  sustain  impeachment 

In  addition  to  these  admitted  facts,  the  evidence  submitted  to  the  Senate 
shows  clearly  that  the  respondent  entered  Into  business  relations  with  E.  J. 
Williams  and  John  Henry  Jones,  which  not  only  tended  to  injure  his  ovm 
personal  standing  as  a  man,  but  tended  to  bring  the  court  in  which  he  was  a 
public  officer  of  the  Government  of  the  United  States  into  disrepute.  Both 
Williams  and  Jones  were  Insolvents  without  credit.  Their  appearance  here  as 
witnesses  did  not  create  a  favorable  impression.  Williams,  according  to  the 
testimony,  boasted  that  Judge  Archbald  would  tell  him  most  anytMng;  he 
advised  John  Henry  Jones  to  request  Boland  to  discount  the  $600  note  executed 
by  Jones  and  Indorsed  by  Archbald,  and  told  Boland  he  made  a  mistake  in 
not  doing  so,  because  the  Peale  case  was  i)endlng  In  the  United  States  court 
and  he  would  have  saved  all  the  costs  If  he  had  discounted  that  note.  Williams 
received  letters  from  the  respondent  introducing  him  to  Mr.  Conn,  vice  presi- 
dent of  what  was  known  as  the  Laurel  Line  Co.,  and  made  oifers  on  bdtolf 
of  Williams  and  himself  to  sell  the  Katydid  culm  dump  to  Mr.  Conn.  Re- 
spondent also  wrote  letters  to  Capt.  May,  of  the  Hillside  Coal  &  Iron  Co.,  and 
had  personal  Interviews  with  May  In  reference  to  transactions  In  which  he 
invited  May  to  deal  with  Williams  as  his  business  associate.  He  knew  the 
kind  of  man  Williams  was.  He  knew  the  kind  of  man  John  Henry  Jones  was. 
Nevertheless,  the  undisputed  evidence  shows  that  he  allowed  his  name  to  be 
connected  with  theirs  as  maker  and  Indorser  of  promissory  notes  which  were 
peddled  about  the  streets  of  Scranton  and  presented  for  discount  to  parties 
having  suits  pending  and  undetermined  In  the  court  over  which  respondent 
presided  as  judge.  He  allowed  the  world  to  know  that  he  was  willing  to 
maintain  business  relations  with  a  man  like  Williams,  who,  without  notice  to 
him,  executed  an  agreement  assigning  an  interest  in  the  options  on  the  Katydid 
dump  to  William  P.  Boland,  referring  to  respondent  as  **a  silent  party"  In 
the  transaction;  business  relations  with  a  man  who  boasted  to  others  of  the 
privileges  he  had  with  a  Federal  judge,  and  that  Judge  Archbald  could  get 
properties  along  the  lines  of  the  anthracite  coal-<;arrylng  roads  for  him ;  "  that 
he  (respondent)  had  Influence  with  the  railroads"  (442,  443)  ;  business  rela- 
tions with  a  man  who  claimed  to  others  that  at  the  time  he  and  respondent 
were  in  the  joint  undertaking  to  secure  an  option  on  the  Katydid  dump  the 
respondent  explained  to  him  the  nature  of  the  Lighterage  cases  pending  in  the 
Court  of  Commerce,  in  which  the  Erie  Railroad  was  a  party,  and  said  he  would 
go  to  New  York  and  see  Mr.  Brownell,  the  general  counsel  for  the  Erie,  about 
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getting  the  option ;  '*  that  he  might  do  him  Bome  Injury  for  refusing  such  a  small 
favor"  (166).  It  is  not  proven  that  respondent  made  these  statements,  but 
it  is  beyond  dispute  that  he  maintained  business  relations  with  the  man,  and 
Invited  others  to  deal  with  the  man  who  says  he  made  them,  and  who  told 
other  people  that  he  made  them. 

The  undisputed  testimony  shows  further  that  during  the  time  respondent  and 
Watson  were  engaged  in  the  prosecution  of  the  joint  undertaking  to  settle  the 
differences  between  the  Marian  Coal  &  Iron  Co.  and  the  Delaware,  Lackawanna 
&  Western  Railroad  Co,  Watson,  in  explaining  to  Christopher  G.  Boland  the 
reason  why  he  demanded  that  the  Lackawanna  Co.  pay  the  Marian  Co.  more 
than  the  $100,000  which  had  been  named  by  the  Bolands,  said  it  was  because 
the  respondent  "  would  be  very  influential  in  bringing  this  sale  about,  and  he 
intended  to  have  him  compensated  for  it "  (p.  721). 

The  undisputed  testimony  also  shows  that  while  both  Rissinger  and  Judge 
Archbald  resided  in  Scranton,  where  the  $2,500  note  executed  by  Rissinger 
and  indorsed  by  Archbald  in  the  Honduras  mining  scheme  was  made  and 
delivered,  Rissinger  took  that  note  to  Wilkes-Barre  during  the  period  between 
the  entering  of  the  judgments  against  the  insurance  companies  and  the  expi- 
ration of  the  15-day  stay  and  requested  his  attorney  in  those  cases,  Mr.  Lena- 
han,  a  resident  of  Wilkes-Barre,  to  discount  it.  Mr.  Lenahan  declined  and 
made  the  pertinent  inquiry  of  Rissinger,  '*  Why  he  should  come  to  Wilkes-Barre, 
a  strange  town  to  him,  and  not  get  his  note  discounted  in  his  own  town" 
(p.  730). 

These  facts  are  established  b^ond  controversy,  and  they  convince  me  beyond 
any  reasonable  doubt  that  the  behavior  of  the  respondent  as  a  judge  of  the 
district  and  circuit  courts  of  the  United  States  was  not  that  "  good  behavior  " 
contemplated  by  section  1  of  Article  III  of  the  Constitution,  but  that,  on  the 
contrary,  they  show  a  course  of  conduct  in  office  which  is  so  clearly  reckless 
and  improper  that  it  amounted,  to  say  the  least,  to  misbehavior.  The  tenure 
of  his  office  depends  entirely  upon  good  behavior,  and  when  that  is  shown  to  be 
wanting  respondent's  right  to  hold  this  high  judicial  position  ends.  The  only 
tribunal  clothed  with  the  power  to  hear  and  determine  whether  his  official 
tenure  shall  cease  because  of  misbehavior  is  the  Senate  of  these  United  States 
sitting  as  a  Court  of  Impeachment  Section  3  of  Article  I,  declaring  that  the 
Senate  shall  have  the  sole  power  to  try  all  impeachments;  section  4  of  Article 
II,  declaring  that  the  President  and  Vice  President  and  all  civil  officers  of  the 
United  States  shall  be  removed  from  office  on  impeachment  for  and  conviction 
of  treason,  bribery,  or  other  high  crimes  and  misdemeanors;  and  section  1  of 
Article  III,  declaring  that  the  judges  shall  hold  their  offices  during  good 
behavior,  are  each  and  all  entitled  to  equal  consideration  in  determining  the 
question  before  this  Senate.  The  acts  of  the  respondent  which  I  have  just 
enumerated,  while  not  defined  by  any  express  law  of  Congress  as  crimes,  are 
in  their  essence  and  nature  public  offenses  as  serious — indeed,  more  serious — 
than  many  other  official  delinquencies  which  Congress  has  declared  to  be 
indictable  as  crimes.  The  act  approved  March  3, 1911,  prohibits  Federal  judges 
from  engaging  in  the  practice  of  law  and  from  accepting  employment  as 
counsel,  and  declares  the  violation  of  the  act  to  be  a  '*  high  *'  misdemeanor;  (86 
Rev.  Stat,  116L) 

Is  it  any  more  of  a  public  offense  for  a  judge  to  accept  employment  as  counsel 
or  to  engage  in  practice  than  it  is  for  him  to  solicit  options  to  buy  property 
from  litigants  who  have  causes  pending  and  undetermined  in  the  court  of  which 
he  is  a  member?  Or  to  give  his  opinion  concerning  the  title  to  a  culm  dump 
to  aid  a  sale  from  which  he  is  to  receive  a  commission  or  other  pecuniary  com- 
pensation? If  the  offense  described  in  the  act  of  March  3,  1911,  is  a  high 
misdemeanor,  certainly  these  acts  of  the  respondent  are  offenses  in  the  same 
class  and  may  be  designated  as  high  misdemeanors. 

The  act  ot  Congress  approved  March  4,  1909,  makes  it  an  indictable  offense 
for  an  agent  having  any  direct  or  indirect  interest  in  the  pecuniary  profits  or 
contracts  of  any  corporation  to  be  employed  by,  or  to  act  as  an  officer  or  agent 
for,  the  United  States  in  the  transaction  of  any  business  with  such  corporation. 
If  it  is  a  public  offense  for  an  agent  to  act  as  a  servant  of  the  Government 
when  his  relation  to  a  party  dealing  with  him  as  the  Governments  official 
representative  is  such  as  to  tempt  him  to  do  wrong  or  to  violate  the  trust 
Imposed  in  him  by  the  Government,  is  it  any  the  less  a  public  offense  for  a 
judge  at  a  time  when  parties  have  large  Interests  pending  and  undecided  in 
his  court  to  solicit  from  one  of  them  substantial  favors  from  which  he  or  his 
friend  expects  to  realize  a  pecuniary  profit? 


1658  IMPEACHMENT   OF   itOBERT   W.   ARCHBALD. 

It  seems  to  me  It  would  come  far  short  of  meeting  the  fair  intendment  of 
these  provisions  of  the  0>nBtitutlon  If  we  were  to  regard  as  sufficient  grounds 
for  impeochment  only  the  committing  of  indictable  olTenses  by  the  Judge  and 
disregard  all  others.  To  such  a  construction  I  can  not  agree.  It  Is  for  the 
Senate  alone  to  say  how  it  shall  construe  the  words  **  other  high  crimes  and 
misdemeanors";  and  it  is  sufficient  to  define  "misdemeanor"  as  the  lexicog- 
raphers define  it  in  our  dictionaries,  where  it  is  given  as  a  tsynonym  for  "  nds- 
liehavlor." 

The  purposes  of  this  trial  do  not  relate  to  the  penalties  of  some  criminal 
statute;  they  are  to  ascertain  whether  there  is  sufficient  cause  for  removing 
this  judge  from  his  office.  The  fact  that  he  fillip  a  high  position  in  the  Govern- 
ment and  that  acts  of  mii^behavior  done  by  him  are  followed  by  consequences 
far  more  injurious  than  could  possibly  follow  such  acts  if  done  by  a  person 
in  private  life — injuries  to  the  State,  Justifying  so  solemn  an  Inquest  as  the 
one  in  which  we  have  been  engaged.  This,  and  this  nlone,  distinguishes  the 
offense  and  brings  it  within  that  class  known  to  the  fathers  as  a  **  high  misde^ 
meanor."  I  am  convinced  that  the  respondent  is  guilty  of  misbehavior  in  office 
belonging  to  that  class  of  offenses.  I  therefore  find  him  guilty  as  charged  in  the 
thirteenth  article. 

OPINION    OF    SKNATOR    CKORGE    T.    OLIVER. 

I  voted  **  not  guilty  *'  as  to  each  of  the  articles  of  impeachment  in  the  Arch- 
bald  case  for  the  following  reasons: 

The  only  charges  which,  in  my  opinion,  were  at  all  worthy  of  consideration 
were  those  which  charged  that  the  respondent  used  his  influence  with  certain 
officials  to  secure  favors  tor  himself  or  his  friends.  As  to  these  articles  I 
am  satisfied  by  the  evidence  that  in  none  of  the  transactions  referred  to  did 
Judge  Archbald  intend  that  tlie  officials  with  whom  he  was  dealing  should  be 
induced  to  grant  favors  either  to  him  or  others  on  account  of  his  judicial 
position,  nor  do  I  think  that  the  evidence  establishes  the  fact  that  any  such 
officials  were  in  fact  so  influenced. 

I  followed  the  evidence  in  this  case  closely;  I  beard  most  of  it,  and  care- 
fully read  that  which  I  did  not  hear.  In  my  opinion  the  evidence  utterly 
failed  to  disclose  any  corrupt  Intent  on  the  part  of  Judge  Archbald.  and  in 
the  absence  of  such  intent  I  could  not  see  how  I  could  vote  to  visit  uiK>n  him 
the  extreme  i)enaltieR  involved  in  Impeachment. 

OPINION    OF    SENATOR    PORTER    J.     M'CUMBER. 

Pursuant  to  the  resolution  of  the  Senate  authorising  any  Senator  to  file, 
within  two  days,  his  reasons  for  any  vote  upon  the  several  articles  of  im- 
peachment in  the  case  of  the  United  States  v.  Robert  W.  Archbald,  I  herewith 
present,  and  ask  to  be  filed  as  a  part  of  the  proceedings  in  said  case,  the  fol- 
lowing : 

The  aald  articles  of  impeachment  charged  the  said  Robert  W.  Archl)ald« 
in  a  number  of  counts,  with  having  corruptly  used  his  influence  as  Judge  In 
securing  and  assisting  to  secure  the  sale  and  transfer  of  properties  owned 
directly  or  indirectly  by  those  who  had  litigation  before  his  court,  and  in 
attempting  to  influence  parties  iitlgnnt  to  settle  such  casps  for  the  accom- 
modation of  his  friends 

The  general  character  of  these  offenses  is  illustrated  in  the  charge  contained 
in  article  1,  in  which  it  is  claimed  that  the  said  Judge  did  induce  and  influence 
the  officers  of  a  railroad  company  and  a  coal  company  to  enter  into  nn  agree^ 
ment  to  sell  a  certain  coal  dump  to  said  Judge  and  another  interested  with  htm 
in  its  purchase;  that  he  applied  to  the  officers  of  said  company  to  make  such 
sale;  and  that  at  the  time  of  the  negotiations  for  sale  the  said  companiee  were 
parties  to  an  action  pending  in  his  court. 

Judge  Archbald  admits  the  facts,  but  denies  the  wrongful  or  unlawful  In- 
ference charged.  The  evidence  does  not  satisfy  me  either  that  he  intended 
to  do  an  injustice  in  any  of  the  many  acts  charged,  or  that  he  actually  influenced 
litigants  to  favor  him  in  any  way,  or  that  his  judicial  acte  were  in  any  way 
influenced  or  affected  by  the  refusal  or  the  granting  of  any  request  made  by 

him. 

I  hold,  however,  that  such  acts  on  the  part  of  the  Judge  of  a  court  were  ex- 
tremely improper:  that  while  they  may  not  have  been  done  with  any  wrongful 
puriK)se,  tne  fact  that  any  person  or  company  had  an  action  trending  before  his 
court  «[►«"  which  ho  might  pass  Judgment  might  very  naturally  inflnence  such 
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person  or  corporation  to  accede  to  his  request  for  a  favor  or  his  iiuiHirtnuities 
for  the  sale  of  property.  Every  layman  knows,  and  certainly  every  jud^e  should 
know,  the  natural  Impulse  of  the  human  mind  to  yield  favor  for  favor,  beiefit 
for  benefit,  and  often  to  expect  it;  nnd  he  should  equally  understand  the  natural 
fear  to  incur  the  displeasure  of  one  wlkose  iwwer  might  be  e:iercised  to  injure. 

Such  acts  were  further  exceedingly  improiier,  because  they  subjected  the  court 
to  suspicion  and  criticism  and  tended  to  diminish  the  faith,  resi)ect,  and  credit 
that  ought  to  be  accorded  by  the  public  to  all  Judicial  acta 

Had  I  been  compelled  to  vote  directly  upon  the  question,  first,  whether  Judge 
Archbald  had  Intentionally  used  his  official  position  for  the  purpose  of  securing 
an  undue  advantage,  or,  second,  whether  he  liad  secured  any  uudue  advantage 
because  of  his  official  position  in  any  business  matter,  I  should  have  been  com- 
pelled to  have  voted  that  the  charges  had  not  been  establislied  by  the  evidence. 

My  vote  of  "  guilty ''  ujion  any  article  on  which  such  vote  was  recorded  was  a 
vote  that  Judge  Archbald  had  been  guilty  of  Judicial  impropriety  or  misbe- 
havior, and  not  a  vote  that  such  impropriety  or  misbehavior  had  improperly 
influenced  either  the  nets  of  litigants  or  his  own  Judicial  acts. 

The  question  which  then  presented  itself  to  my  mind  was  whether  official 
misconduct  in  order  to  be  an  Impeachable  offense  must  be  of  such  nature  and 
of  such  gravity  as  to  constitute  an  Indictable  offense  or  one  wlilch  could  be 
punished  under  Indictment  or  other  criminal  process. 

Section  4  of  Article  TI  of  the  Constitution  of  the  United  States  reads  as 
follows: 

"The  President,  Vice  President  and  all  civil  officers  of  the  Tnit^  States 
shall  be  removed  from  office  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors.** 

The  words  **  other  higher  crimes  and  misdemeanors,"  fn  my  opinion,  were  in- 
tended to  mean  others  of  like  gravity. 

I  am  aware  that  at  the  time  of  the  adoption  of  the  Constitution  the  practice 
In  the  British  Ptirlianient  did  not  limit  the  offenses  for  which  Impeachment 
was  had  either  to  thoFe  of  the  gravity  Indicated  in  section  4  of  Article  II  of  the 
Constitution,  or  to  those  which  were  Indictable  or  punishable  under  the  common 
law.  But  in  the  absence  of  any  parliamentary  statute  defining  the  offenses  for 
which  impeachment  would  lie,  I  am  of  the  opinion  that  in  adopting  that  iwrtion 
of  the  Constitution  the  framers  did  not  adopt,  or  seek  to  adopt,  a  congtruction 
upon  it  to  conform  to  British  precedents  Applying  tbe  ordinary  mles  of  con- 
struction to  the  words  "  treason,  bribery,  or  other  high  Crimea  and  misde- 
meanors," as  they  appear  in  said  section  4,  standing  alone,  I  could  hardly  bring 
myself  to  believe  that  they  were  Intended  to  mean  merely  improper  or  repre- 
hensible conduct 

But  further  oh  in  the  Constttntion,  in  section  1,  Article  III,  we  find  the  fol- 
lowing provision: 

*'  The  Judges,  both  of  the  Supreme  and  inferior  courts,  shall  bold  their  oflkes 
during  good  behavior." 

\Vho  Is  to  determine  what  Is  good  behavior  and  in  what  forum  Is  that  deter- 
mlnation  to  be  had?  The  Oonstitntlon  provides  no  method  of  removal  from 
office  except  through  the  process  of  impeachment  As  impeachment  is  the  only 
process  by  which  removal  can  be  had,  and  as  a  Judge  ts  entitled  to  hold  his 
office  only  during  good  heavier,  it  necessarily  follows,  ,it  seens  to  me,  that 
an  Impeachment  must  lie  against  a  Judge  f6r  an  act  which  constitutes  bad 
behavior,  and  therefore,  taking  the  Constitution  as  a  whole  and  giving  effect 
to  l)oth  section  4  of  Article  II  and  section  1  of  Article  III  of  the  Constitution, 
that  at  least,  so  far  as  the  judges  of  our  courts  are  concerned,  the  provisions 
of  section  4  of  Article  II  are  made  apidlcable  to  acts  of  Judicial  misbehavior, 
even  though  such  acts  are  not  subject  to  punishment  under  indictment  or 
criminal  process. 

Turning  now  to  the  several  articles  of  impeachment,  I  found  that  the  diarges 
contained  in  articles  1,  3,  5,  and  6  were  establit^ed  either  by  admissions  or  by 
testimony,  and  holding,  as  I  do,  that  criminal  or  corrupt  intent  on  the  part  of 
Judge  Archbald  is  unnecessary  to  establish  an  impeachable  offense,  I  voted 
"  guilty  "  on  said  articles. 

I  hold  that  the  charges  contained  In  articles  2  and  4  were  not  established 
by  the  evidence,  or  at  least  that  no  grave  offense  was  so  established,  nnd  voted 
"  not  guilty  ••  on  those  articles. 

Articles  7,  8,  9,  10,  11,  and  12  charge  offenses  conmiltted  while  Judge  Arch- 
bald was  Judge  of  the  United  States  District  Court  for  the  Middle  District  of 
the  State  of  Pennsylvania.  They  charge  offenses  committed  while  Judge 
Archbald  was  holding  another  and  distinct  official  position. 
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I  hold  that  the  purpose  of  the  Constitution  in  providing  for  impeaclunent  pro- 
ceedings was  to  purge  the  official  roll  of  the  country  of  Improper  officers,  and 
nothing  further.  The  Constitution  therefore  provided  that  the  Judgment  of  the 
Senate  should  not  go  beyond  removal  from  office  and  disqualification  to  hold 
and  enjoy  office  of  honor,  trust,  or  profit  under  the  United  States.  Its  purpose 
was  not  to  infiict  punishment,  except  in  so  far  as  such  punishment  was  neces- 
sary to  accomplish  its  legitimate  end,  and  therefore  Impeachment  proceedings 
can  not  lie  against  a  person  for  an  act  committed  while  holding  an  official 
position  from  which  he  is  separated.  Of  course,  if  Jurisdiction  had  been  obtained 
of  the  case  while  the  respondent  was  holding  the  position,  resignation  by  him 
could  not  operate  to  divest  the  Jurisdiction.  The  Jurisdiction  to  enter  Judgment 
of  disqualification  would  continue.  I  therefore  voted  "  not  guilty  "  on  each  and 
all  of  said  articles  7  to  12,  inclusive.  It  is  but  proper,  however,  for  me  to  state 
that  independent  of  the  legal  proposition  I  should  have  been  compelled  to  have 
voted  **  not  guilty  "  on  some  of  them,  either  because  the  charge  did  not  constitute 
Judicial  misbehavior  or  that  such  charge  was  not  established.  This  is  especially 
true  as  to  articles  8,  10,  11,  and  12. 

Article  13  generalizes  and  includes  all  of  the  specific  charges  contained  in 
articles  1  to  12,  inclusive.  I  voted  "  guilty  "  upon  said  article  13,  but  in  doing 
so  my  vote  was  intended  to  express  my  conviction  only  as  to  those  specific 
chnrges  included  in  article  13  upon  which  I  had  already  voted  "  guilty." 

More  than  two-thirds  of  the  Senate  having  voted  the  respondent  guilty  on  a 
number  of  charges,  the  Constitution  makes  it  incumbent  upon  the  Senate  to 
enter  Judgment  of  removal  from  office,  and  I  therefore,  with  deepest  regret, 
voted  to  carry  that  Judgment  into  effect. 

I  voted  against  that  portion  of  the  order  for  Judgment  which  disqualified  the 
respondent  from  holding  any  official  position  of  honor,  trust,  or  profit  under  the 
United  States,  because  this  seemed  to  me  to  be  unnecessary  and  excessive  pun- 
ishment for  the  offense.  The  punishment  of  removal  from  office  I  regard  as 
extremely  harsh  and  excessive  for  the  offenses  established  by  the  evidence,  and 
I  sincerely  wish  that  a  lighter  one  could  have  been  imposed  under  the  Con- 
stitution. 

OPINION   OF    SENATOR   THOMAS   BENTON    CATBON. 

It  is  my  Judgment  that  none  of  the  charges  are  proper,  because  they  do  not 
charge  either  treason,  bribery,  or  any  other  high  crime  or  misdemeanor  against 
the  respondent. 

Section  4  of  Article  II  of  the  Constitution  of  the  United  States  provides : 

"The  President,  Vice  President,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors.*' 

It  is  an  invariable  rule  of  construction  that  where  a  statute  makes  acts  pun- 
ishable and  in  defining  the  acts  selects  certain  ones  by  specific  designation  and 
provides  for  all  others,  as  in  this  case — "or  other  high  crimes  and  m\Bfie- 
meanors" — that  the  acts  or  cases  embraced  under  the  word  "other"  high 
crimes  and  misdemeanors  must  be  of  a  similar  class  to  that  of  those  actually 
mentioned — that  is  to  say,  they  must  be  a  genus  of  the  same  spedes.  The 
words  "other  high  crimes"  can  not  be  construed  to  mean  other  crimes  than 
felonies,  the  two  previously  mentioned  being  felonies,  and  the  word  "misde- 
meanors" used  in  that  section  must  mean  a  crime  of  a  lower  order  of  pnnish- 
ment,  but  it  can  not  mean  anything  but  a  crime;  it  can  not  mean  a  mere  mis- 
behavior or  neglect  of  duty,  unless  these  things  are  made  crimes.  This  is 
the  universal  construction  of  such  statutes,  unless  there  be  something  in  the 
statute  which  indicates  that  a  different  construction  was  intended;  but  there 
is  nothing  in  the  section  showing  that  a  different  constraction  is  intended. 
On  the  contrary,  the  entire  context  of  that  section  and  of  the  remainder  of 
the  Constitution  indicates  that  such  was  the  construction  which  was  intended. 
It  is,  however,  contended  that  the  provision  in  Article  III  of  the  Constitution 
which  says  "  The  Judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior  "  meant  and  intended  that  the  want  of  good 
behavior  should  be  deemed  proper  ground  for  removal  under  impeachment; 
but  the  want  of  good  behavior  is  not  necessarily  a  crime,  nor  can  one  tell  what 
character  of  misbehavior  would  be  offensive  to  section  4  of  Article  III  if  that 
was  to  be  embraced  within  it.  No  man,  let  him  be  Judge  or  otherwise,  always 
conforms  to  what  may  be  good  behavior.  As  long  as  mankind  are  fallible  they 
are  liable  to  depart  sometimes  from  the  strict  line  of  absolute  "  good  behavior." 
It  is  said  that  there  would  be  no  other  way  to  get  rid  of  a  Judge  who  is  guilty 


IMPEACHMENT  OF  BOBEBT  W.  ABOHBALD.  1661 

of  misbehavior.  There  may  not  be  under  the  Constitution  alone,  and  there 
may  not  be  because  no  law  has  been  passed  to  provide  for  the  removal  of  a 
Judge  for  the  want  of  good  behavior. 

In  the  enumeration  in  the  Constitution  of  the  powers  of  Congress  the  eight- 
eenth clause  thereof  provides  that  Congress  shall  have  the  power — 

"To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers  and  all  other  powers  vested  by  this  Constitu- 
tion in  the  Government  of  the  United  States  or  In  any  department  or  oflScer 
thereof." 

Under  this  clause  the  Congress  of  the  United  States  can  enact  a  law  pro- 
viding that  a  Judge's  office  shall  terminate  on  account  of  the  want  of  good 
behavior,  and  how  that  shall  be  determined. 

The  Congress  of  the  United  States  has,  to  a  certain  extent,  acted  under  that  sec- 
tion ;  they  have  provided  that  judges  of  the  United  States  courts  may  be  retired 
from  office  after  they  have  served  a  certain  length  of  time  and  reached  a  certain 
age.  If  the  provision  of  the  Constitution  which  provides  that  Judges  shall  hold 
their  office  during  good  behavior  is  to  be  taken  literally,  Congress  has  no  power 
to  authorize  them  to  be  retired  on  reaching  70  years  of  age  after  having  served 
10  years  on  the  bench.  But  the  Constitution  in  effect  provides  that  when  a 
Judge  is  guilty  of  misbehavior  he  shall  not,  or  may  not.  hold  his  office  any 
longer.  How  Is  that  to  be  determined?  Can  not  Congress,  under  the  clause 
last  quoted,  provide  by  an  act  some  other  manner  of  determining  the  misbe- 
havior of  the  Judge  or  the  want  of  good  behavior  in  him?  And  when  that  is 
done  the  Executive  can  declare  his  office  terminated  and  appoint  his  successor. 
It  is  claimed  by  some  Senators  that  if  a  Judge  became  insane  or  incapacitated 
to  perform  the  duties  of  his  office  that  he  might  be  impeached  and  put  out  of 
the  office,  and  that  that  would  be  the  only  way  to  get  him  out.  There  are  many 
ways  that  could  be  provided  for.  A  statute  could  be  enacted  to  retire  him,  as  a 
matter  of  course,  upon  such  being  determined  by  some  competent  authority; 
or,  even  If  he  was  not  able  to  perform  the  duties  of  his  office,  the  statute  might 
provide  for  an  additional  Judge  In  the  district  where  such  Judge  presided.  Just 
as  It  does  now  provide  that  the  Judges  of  the  Supreme  Court  may  be  retired 
upon  full  pay,  at  their  option,  and  another  Judge  appointed  to  fill  their  place. 

Not  believing  that  It  is  competent  to  impeach  a  Judge  for  anything  except  a 
felony  or  a  misdemeanor,  both  of  which  constitute  a  crime  of  a  greater  or  less 
degree,  I  can  not  give  my  assent  to  finding  the  respondent  guilty  of  something 
which  I  believe  is  improperly  charged  against  him.  This  applies  to  all  of  the 
charges,  as,  in  my  conception,  no  crime  or  misdemeanor  of  any  kind  has  been 
charged  against  Judge  Archbald. 

The  charges  (Nos.  7,  8,  9,  10,  11,  and  12)  against  Judge  Archbald  of  acts 
committed  during  the  time  that  he  was  district  Judge  and  before  he  became  a 
circuit  Judge,  in  my  opinion,  have  no  validity  in  them. 

Section  4  of  Article  II  of  the  Constitution  Is  restricted  by  the  terms  of  that 
section  to  the  actual  President,  Vice  President,  or  any  civil  officer  who  is  ac- 
tually such  at  the  time  the  charges  are  made,  and,  in  my  Judgment,  is  limited 
to  the  acts  done  by  him  in  that  particular  office.  Judge  Archbald,  when  these 
charges  were  preferred  against  him,  had  long  ceased  to  be  a  district  Judge  of 
the  United  States,  and,  in  my  opinion,  when  he  was  promoted  to  the  office  of 
circuit  Judge,  if  he  had  done  anything  wrong,  all  such  offenses,  whatever  they 
might  be.  either  criminal  or  amounting  to  a  misbehavior  only,  had  been  con- 
doned. The  President  is  supposed  to  have  looked  Into  the  private,  official,  hnd 
Judicial  character  of  Judge  Archbald  when  he  appointed  him.  In  addition  to 
that,  his  nomination  was  sent  to  the  United  States  Senate,  and  a  committee  of 
the  Senate  took  the  same  under  advisement  and  Is  supposed  to  have  looked  Into 
the  character  and  standing  of  Judge  Archbald  and  reported  to  the  Senate  on 
the  subject;  the  Senate  is  supposed  to  have  been  satisfied  thereon  and  to  have 
adopted  the  recommendations  of  that  committee.  I  do  not  believe  that  the 
House  of  Representatives  had  the  right  to  go  back  of  the  present  office  held  by 
Judge  Archbald  to  hunt  up  any  of  his  acts  to  charge  against  him  so  as  to  re- 
move him  from  the  office  he  now  holds. 

In  addition  to  the  foregoing  reasons,  I  have  made  a  careful  study  of  the  evi- 
dence and  I  can  not  find  anything  outside  of  a  mere,  remote  supposition,  to  be 
surmised  from  the  facts,  that  Judge  Archbald  ever  used  his  official  position  to 
accomplish  anything  which  he  is  charged  with  having  accomplished  or  at- 
tempted to  accomplish.  There  Is  no  proof  that  he  alluded  to  himself  in  any 
way,  or  held  himself  out  in  any  way  as  a  Judge,  when  he  was  attempting  to  get 
the  options  on  the  coal  dumps,  or  make  any  of  the  deals  which  are  mentioned 


1662  IMPEACHMENT   OF  BOBEBT  W.   ABCHBALD. 

in  the  charges.     It  would  take  a  stretch  of  imngination,  in  my  judgment,  to 
connect  Judge  Archbald's  purpose  to  use  his  official  position  in  the  cases  which 
he  is  charged  with  doing  so  as  to  influence  the  other  partiea     It  may  be  pos- 
sible that  the  parties  dealing  with  Judge  Archbald  may  have  been  influenced 
by  his  official  position,  and  it  may  be  possible,  as  was  stated  by  some  of  the 
witnesses,  in  substance,  that  his  character  was  siii)posed  to  hare  some  influence. 
There  is  no  showiitg  that  Judge  Archbald  did  anything  further  in  any  of  those 
cases  than  to  use  his  own  pertsonality,  and  did  not  call  upon  his  judicial  posi- 
tion in  any  respect.     It  would  seem  very  strange  in  the  number  of  acts  which 
are  charged  against  him  as  using  his  official  position — ^and  all  of  them  charge 
that — that  nowhere  did  he  mention  or  inslnaate  that  he^  as  judge  of  the  eourt, 
desired  the  accomplishment  of  any  of  those  acts,  and  I  can  not  give  my  assent 
to  the  fact  that  we  can  draw  upon  our  imagination  sufficiently  to  connect  the 
actions  of  Judge  Archbald  with  an  intentional  and  corrupt  disposition  to  make 
use  of  his  judicial  position  to  favor  his  dealings.    The  charges  are  that  he  in- 
tentionally, corruptly,  and  improperly  used  his  judicial  position  to  accomplish 
those  acts,  and  there  Is  not  a  scintilla  of  proof  to  establish  the  same.    There  is 
a  single  charge  against  Judge  Archbald,  in  his  capacity  as  a  judge,  and  that  is 
the  one  which  charges  him  with  writing  to  a  lawyer  in  the  Louisville  &  Nash- 
ville case,  asking  him  to  interview  a  witness  and  get  the  construction  of  the  tea- 
timony  that  witness  bad  given  in  the  case.    As  I  understand  it,  the  witness  In 
that  case  before  Judge  Archbald  uned  language  which,  if  taken  alone,  meant 
one  thing;  but,  when  taken  In  connection  with  the  other  language  used,  evi- 
dently showed  that  there  was  a  mistake  in  the  use  of  the  language  of  the  wit- 
ness first  used,  and  that  the  language  as  shown  by  the  whole  of  the  testimony 
of  that  witness  was  the  way  Judge  Archbald  considered  it,  e\'en  before  and 
s\tt fir  the  witness  had  given  his  version  as  to  what  he  meant  by  his  testimony. 
It  may  be  that  it  was  imprudent  and  impolitic  for  Judge  Archbald  to  write  snch 
letter  without  interviewing  the  attorneys  on  the  other  side,  but  if  it  was  a 
mere  imprudence  of  irregularity,  did  it  amount  to  a  crime,  or  did  It  amount  to 
snch  character  that  Judge  Archbald  should  be  held  to  be  corrupt  and  debased 
and  not  fit  to  hold  the  office  of  a  judge?    It  seems  that  the  court  reversed  it- 
self by  changing  from  its  first  conclusion,  reached  before  judgment  was  entered, 
and  taking  the  opposite  ground,  favored  by  Judge  Archbald.    It  may  be  that 
this  action  of  Judge  Archbald  brought  about  that  result,  but  It  was  a  correct 
result  and  an  honest  result,  and  Judge  Archbald  Is  charged  with  an  offense  for 
getting  at  the  correct  and  honest  facts  and  conclusion,  althon^  he  did  it  In  an 
irregular  and  impolitic  way,  was  there  anything  corruptly  wrong  or  radically 
wrong  in  the  suggestion  to  the  attorney  to  send  him  farther  authorities  on  the 
subject?    I  do  not  believe  that  there  is  a  lawyer  in  the  land  that  does  not  one 
time  or  another,  without  consulting  the  opposite  side,  famish  additional  author- 
ities to  a  judge  having  a  case  under  advisement.    It  is  irregular  on  the  part  of 
the  lawyer  to  do  that,  and.  ft  is  irregular  on  the  part  of  the  judge  to  receive  it, 
yet  It  is  often  done.    No  complaint  can  be  made  against  it  when  the  opinion 
reached  is  a  correct  opinion  and  gives  the  correct  results.    That  is  all  that  can 
be  made  out  in  that  case.    It  is  one  of  those  things  that  was  an  impropriety. 
It  was  not  good  legal  ethics,  but,  yet.  It  was  not  of  the  character  or  condition 
to  make  the  acts  of  Judge  Archbald  absolutely  vicious,  corrupt,  and  vile,  suffi- 
cient! v  so  to  turn  him  out  of  the  office  and  disqualify  him  forever  from  hold- 
ing it. 

I  do  not  believe  that  the  evidence  establishes  that  Judge  Archbald  used  his 
official  iwsition  corruptly,  or  Illegally,  to  accomplish  any  of  the  objects  whidi 
are  charged  to  have  been  accomplished  by  him,  or  attempted  to  be  accomplished 
by  him,  and  for  that  reason  my  opinion  is  that  he  is  not  guilty. 

I  believe  that  the  guilt  of  the  person  accused  must  be  established  beyond  a 
reasonable  doubt  to  the  exclusion  of  every  other  reasonable  hypothesis,  and  I 
do  not  believe  that  the  evidence  in  this  case  established  anything  as  to  Judge 
Archbald's  methods,  either  official  or  otherwise,  that  made  his  acts  vicious  or 
corrupt,  or  of  a  criminal  character,  to  the  exclusion  of  every  other  reasonable 
hypothesis. 
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WEDNBBDAY,  JANUABT  15,   1918. 

In  the  Senate  of  the  United  States. 

Opinions  of  Senators  filed  and  published  by  order  of  the  Seriate  sitting  on  the 
trial  of  the  impeachment  of  Robert  JV.  Archbald,  circuit  judge  of  the  United 
States  for  the  third  judicial  circuity  and  designated  to  serve  in  the  Com- 
merce Court. 

OPINION   OF  SENATOR  SHELBY  M.   CULLOM. 

On  articles  1,  2,  3,  5,  9,  and  13  I  have  voted  "guilty,"  because  I  believe  the 
respondent  is  guilty  of  high  crimes  and  misdemeanors  as  charged  in  these 
articles. 

The  testimony  clearly  shows,  in  my  opinion,  that  the  respondent,  by  reason 
of  his  influence  as  a  Judge  of  the  Court  of  Ck)mmerce,  secured  for  himself  and 
others  with  whom  he  was  associated  favors  and  concessions  of  value  from  rail- 
roads which  were  or  might  be  involved  in  litigation  before  the  Court  of  Com- 
merce. It  is  evident  that  these  favors  and  concessions  were  granted  by  the 
railroads  because  they  believed  it  would  result  advantageously  to  them.  To 
refuse  the  demands  of  the  respondent  would  result  to  their  detriment. 

I  further  believe  that  by  bis  acts  the  respondent  dishonored  the  high  office 
which  he  occupied;  that  he  was  not  honored  as  one  should  be  occupying  so 
exalted  a  position,  but  was  regarded  as  a  go-between  to  further  the  Interests 
of  othera 

While  I  do  not  believe  in  the  doctrine  of  recall,  yet  I  do  beUeve  that  every 
Judge*  State  or  Federal,  should  have  regard  for  his  oath  and  the  law,  and  if  he 
violates  either  that  he  should  be  subjected  to  Impeachment..  Judges  are  placed 
on  the  beneh  to  conserve  and  protect  the  Interests  of  the  people,  dealing  with 
one  and  all  alike,  and  not  to  connive  with  others  to  deprive  them  of  Justice 
and  fair  treatm^it. 

I  voted  "  not  guilty "  on  articles  4,  6,  7,  8,  10,  11,  and  12,  believing  that  they 
do  not  constitute  the  offense  of  high  crimes  and  misdemeanors,  and  not  because 
the  acts  were  committed  while  the  respondent  was  a  Judge  of  the  district 
court  In  my  opinion  the  Senate  would  have  Jurisdiction  to  try  respondent  if 
the  articles  should  warrant  such  action. 

OPINION    OF    SENATOR   ALBERT    B.    CUMMINS. 

The  material  facts  relating  to  nrtldes  1,  2,  3,  4,  5,  7,  and  12  are  not  in  dispute. 
In  my  Judgment  they  are  stated  in  the  evidence  of  Judge  Archbald  himself  as 
clearly  and  strongly  as  in  any  other  part  of  the  testimony.  Article  13  does 
nothing  more  than  to  charge  a  course  of  conduct  which  is  the  legal  effect  of  the 
f^ts  established  and  admitted  under  the  seven  articles  I  have  first  enumerated. 

The  moral  quality  of  the  things  done  by  the  respondent  was  barely  mentioned 
by  his  counsel,  much  less  defended.  This  phase  of  the  matter  has  been  sub- 
stantially ignored  by  counsel  for  the  respondent,  and  they  have  seemed  to  rely 
upon  two  propositions,  viz:  First,  that  none  of  the  articles  accuse  the  re- 
spondent of  an  offense  indictable  under  the  laws  of  the  United  States,  and  that 
therefore  there  can  be  no  conviction  in  an  impetichment  proceeding;  second, 
that  the  respondent,  being  a  circuit  Judge,  can  not  be  impeached  for  offenses 
committed  during  the  time  he  was  a  district  Judge. 

I  can  not  accept  either  of  these  propositions.  While  I  believe  that  it  is 
within  the  power  of  Congress  to  provide  a  distinct  procedure  for  the  ascertain- 
ment of  the  behavior  of  a  Judge  appointed  to  hold  his  office  during  good  be- 
havior, yet  I  have  no  doubt  whatever  that  there  may  be  misconduct  in  office 
which  comes  within  the  constitutional  phrase  "  high  crimes  or  misdemeanors." 
The  common  law  recognized  misconduct  in  office  as  a  crime  or  misdemeanor; 
and  it  can  not  be  fairly  questioned  that  the  framers  of  the  Constitution  intended 
to  authorize  impeachment  for  such  offenses,  even  though  Congress  should  never 
pass  a  criminal  statute.  It  also  seems  clear  to  me  that  a  crime  or  misdemeanor 
committed  by  the  respondent  while  district  Judge,  which  indicates  unfitness  to 
hold  the  office  of  circuit  Judge,  presents  an  impeachable  offense.  The  identity 
in  the  character  of  the  duties  to  be  performed  and  the  continuity  of  the  service 
emphasize  the  correctness  of  this  conclusion. 

Nothing  remains  but  to  bay  that  the  conduct  and  practices  admitted  by  the 
respondent  under  articles  1,  2,  3,  4,  5,  7,  and  12  were  so  flagrantly  wrong  and  so 
obviously  in  violation  of  the  civilized  sense  of  honor  and  propriety  on  the  part 
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of  a  person  holding  the  office  of  judge  that  they  compelled  me  to  vote  **  guilty  " 
upon  each  of  these  articles,  and  my  vote  upon  article  13  followed  as  an  inevitable 
consequence.  My  vote  of  "  not  guilty  "  upon  articles  6,  8,  and  9  was  because,  in 
my  opinion,  the  evidence  failed  in  an  essential  particular  in  each  instance.  A 
like  vote  on  article  10  was  because  there  was  nothing  wrong  in  the  thing  actu- 
ally done  by  the  respondent,  and  a  similar  vote  on  article  11  was  because  the 
act  admitted,  though  censurable,  does  not  warrant  impeachment. 

Mr.  Penrose.  I  submit  a  statement  of  my  views  on  the  impeach- 
ment of  Judge  Archbald,  which  I  ask  may  be  filed. 

The  statement  will  appear  hereafter. 

Mr.  Paynter.  Mr.  President,  I  have  prepared  a  statement  of 
my  reasons  for  my  votes  in  the  Archbald  impeachment  case.  While 
I  do  not  think  it  requires  an  order,  I  do  not  like  to  submit  them 
without  announcing  that  I  am  ready  to  file  and  do  file  them. 

OPINION    OF    SENATOR   THOMAS    H.    PAYNTER. 

I  have  reached  the  conclusion  to  vote  "  not  guilty  '*  on  each  of  the  articles  of 
impeachment.  I  do  not  intend  to  enter  into  an  extended  discussion  in  giving 
the  reasons  which  have  influenced  me  in  reaching  that  conclusion.  I  shall  not 
attempt  to  cite  the  precedents  which  bear  upon  the  question,  but  I  am  of  the 
opinion  that  they  do  not  support  the  position  of  the  prosecution.  My  opinion 
is  that  the  reasoning  of  the  authorities  and  eminent  men  who  have  taken  the 
position  that  it  is  essential  to  maintain  an  article  of  impeachment  that  the 
accused  should  be  charged  with  a  crime  for  which  an  indictment  would  lie  is 
conclusive. 

The  penalty  In  case  of  conviction  is  of  a  very  serious  character,  and  for  that 
reason  we  are  strongly  admonished  to  proceed  to  the  consideration  of  the  case 
as  Just  and  impartial  Judges.  If  the  respondent  has  committed  the  acts  with 
which  he  is  charged,  then  he  violated  neither  statute  or  common  law  of  the 
land,  nor  could  such  acts  be  the  basis  for  a  prosecution  by  indictment  or  in- 
formation ;  besides,  the  alleged  acts  are  not  of  a  character  which  show  turpitude. 

After  reading  the  testimony,  and  especially  after  hearing  the  respondent  in 
his  own  behalf,  I  am  thoroughly  convinced  that  he  did  not  do  a  single  act  with 
any  purpose  to  misuse  the  ofBcial  position  which  he  then  held.  No  act,  save 
one.  of  which  complaint  is  made  was  an  official  act  The  only  one  Uiat  can  be 
said  to  be  official  was  the  appointment  of  a  Jury  commissioner,  which  was  his 
duty  under  the  law  to  do.  The  man  appointed  was  not  only  capable  but  was 
a  high  type  of  a  man  and  worthy  to  fill  the  position. 

The  logic  of  the  prosecution  is  reduced  to  this:  That  though  the  acts  were 
not  official  and  did  not  make  him  guilty  of  a  crime,  nor  did  they  involve  turpi- 
tude, still  he  should  be  removed  from  office  and  disgraced  because  he  happened 
at  that  time  to  hold  the  official  positions  named. 

It  had  been  urged  by  the  prosecutioh  that  each  Senator  should  erect  his  own 
standard,  determine  the  quality  of  the  acts  charged,  and  the  respondent  guilty 
or  innocent  by  that  standard.  The  position  of  the  prosecution  is  well  stated 
by  one  of  the  managers  when  he  said : 

"  Each  Senator  must  fix  his  own  standard ;  and  the  result  of  this  trial  de- 
pends upon  whether  or  not  these  offenses  we  have  charged  against  Judge  Arch- 
bald come  within  the  law  laid  down  by  the  conscience  of  each  Senator  for 
himself." 

If  this  be  true,  then  each  Senator  can  enact  a  statute  at  the  time  he  votes 
and  impose  the  penalty  which  is  prescribed  by  the  Ck)nstitution  for  entirely 
diiferent  acts  than  those  for  which  one  is  being  tried.  Those  who  made  the 
Constitution  to  protect  the  lives  and  the  liberties  of  the  people  declared  that 
there  could  be  no  ex  post  facto  laws  enacted;  yet  each  Senator  in  ttie  trial  of 
an  impeachment  proceeding  can  then  enact  an  ex  post  fisicto  law  and  inflict  a 
punishment  for  its  violation.  If  this  is  to  be  the  rule  of  action  by  a  court,  then 
it  no  longer  can  be  said  to  be  a  Government  of  law;  it  can  no  longer  be  said 
that  the  life  and  liberty  of  the  citizen  is  safe.  While  such  a  rule  differs  in 
character  from  the  rule  of  the  mob,  yet  it  is  slightly  less  objectionable. 

If  such  a  doctrine  is  to  prevail,  then  there  is  too  much  danger  Uiat  the  con- 
sciences of  those  who  try  impeachment  cases  will  be  affected  by  a  hysterical 
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or  debanched  public  sentiment  Let  us  hope  that  this  body  may  never  pro- 
claim such  a  rule,  because,  If  It  does,  then  there  is  great  danger  that  on  some 
future  occasion  a  sane  and  safe  Judicial  sentiment  may  not  pervade  this  Cham- 
ber, but,  on  the  contrary,  there  may  be  seen  the  spirit  of  the  mob  stalking  In 
Its  hideous  form  within  these  sacred  walls. 

Should  this  ever  come  to  pass,  then  the  sane  and  patriotic  people,  of  the  land 
will  be  justified  In  exclaiming,  "  O  Judgment,  thou  art  fied  to  brutis'h  beasts." 

Mr.  Story  seems  to  have  entertained  the  views  which  I  have  expressed, 
for  he  said  in  his  work  ou  the  Constitution  (vol.  1,  p.  538) :  "The  latter  is 
so  incompatible  with  the  genius  of  our  Institutions  that  no  lawyer  or  states- 
man would  be  inclined  to  countenance  so  absolute  a  despotism  of  opinion  and 
practice  which  might  make  that  a  crime  at  one  time  or  in  one  person  which 
would  be  deemed  innocent  at  another  time  or  in  another  person." 

At  a  time  when  passion  was  swaying  the  minds  of*  the  people  in  this  country, 
and  when  a  majority  of  the  leaders  of  the  then  dominant  political  party  desired 
to  impeach  Andrew  Johnson,  then  President  of  the  United  States,  the  House 
of  Representatives  refused  to  break  from  its  constitutional  moorings  and  adopt 
a  resolution  looking  to  the  impeachment  of  Andrew  Johnson  when  the  articles 
reported  did  not  charge  him  with  a  crime.  The  minority  of  the  committee 
of  the  House  of  Representatives  which  passed  upon  the  question  presented 
their  views  to  the  House  of  Representatives  to  the  effect  that  as  no  indictable 
offense  was  charged  an  Impeachment  proceeding  could  not  be  sustained,  and 
the  House  adopted  their  view  of  the  law  as  the  correct  one. 

It  discusses  with  such  great  clearness  the  legal  question  involved  in  this  case, 
I  take  the  liberty  of  quoting  from  the  report  as  follows : 

The  Constitution  of  the  United  States  declares  that  "the  House  of  Repre- 
sentatives ♦  ♦  ♦  shall  have  the  sole  power  of  Impeachment"  What  is  the 
nature  and  extent  of  this  power?  Id  it  as  boundless  as  it  is  exclusive?  Hav- 
ing the  sole  power  to  impeach,  may  the  House  of  Representatives  lawfully 
exercise  it  whenever  and  for  whatever  a  majority  of  the  body  may  determine? 
Is  it  a  lawless  power,  controlled  by  no  rules,  guided  by  no  reason,  and  made 
active  only  by  the  likes  or  dislikes  of  those  to  whom  it  is  intrusted?  Have 
civil  officers  of  the  United  States  nothing  to  insure  them  against  an  exercise 
of  this  power  except  an  adjustment  of  their  opinions  and  otQcial  conduct  to 
the  standard  set  up  by  the  dominant  party  in  the  House  of  Representatives? 
Happily  for  the  Nation,  this  power  is  not  without  its  constitutional  boundaries, 
and  is  not  above  the  law.  When  we  examine  the  Constitution  to  ascertain  in 
what  cases  the  power  of  impeachment  may  be  exercised — ^for  what  acts  civil 
officers  may  be  impeached — we  are  informed  that — 

"The  President,  Vice  President,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors."     (Art  II,  sec,  2.) 

In  these  cases  only  can  the  power  of  impeachment  be  lawfully  used.  It 
would  seem  to  be  difficult  to  mistake  the  import  of  this  plain  provision  of  the 
fundamental  law  of  the  land;  and  yet  it  is  not  free  from  conflicting  inter- 
pretations. This  conflict  does  not  arise  upon  the  terms  "  treason "  and 
"bribery,"  for  they  are  too  well  understood  and  too  clearly  defined  In  the 
Constitution  and  the  laws  of  the  land  to  admit  of  any  disputation  concerning 
them.  They  are  both  crimes  of  a  high  grade,  and  punishable  upon  indictment 
in  the  courts  of  the  United  States.  They  are  offenses  against  the  public  weal, 
with  just  and  adequate  penalties  prescribed  for  them  by  the  law  of  the  Nation. 
There  is  no  difficulty  In  ascertaining  the  meaning  of  the  Constitution  in  so  far 
as  it  relates  to  these  crimes.  Whatever  conflict  of  opinion  has  arisen  respect- 
ing tlie  extent  of  the  power  of  impeachment  finds  its  origin  In  the  terms 
"other  high  crimes  and  misdemeanors."  These  terms,  it  has  been  claimed, 
give  a  latitude  to  the  power  reaching  far  beyond  the  field  of  Indictable  offenses. 
This  doctrine  is  denied.  Here  arises  the  only  doubt  concerning  the  jurisdiction 
of  the  impeaching  power  of  the  House  of  Representatives. 

The  fact  that  the  framers  of  the  Constitution  selected  by  name  two  indictable 
crimes  as  causes  of  Impeachment  would  seem  to  go  far  toward  establishing 
as  the  true  construction  of  the  terms  "  high  crimes  and  misdemeanors  "  that  all 
other  offenses  for  which  impeachment  will  lie  must  also  be  Indictable.  Having 
fettered  the  House  of  Representatives  by  naming  two  well-defined  crimes  of  the 
highest  grade,  it  is  not  to  be  presumed  that  the  same  hands  which  did  it  clothed 
the  House  with  the  right  to  ramble  through  all  grades  of  crimes  and  mis- 
demeanors, all  instances  of  improper  official  conduct  and  improprieties  of  official 
life,  grave  and  unimportant,  harmful  and  harmless,  alike.    It  is  unreasonable 
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to  say  that  the  men  who  framed  our  Constitution,  after  undertaking  to  place 
a  limitation  on  the  power  of  impeachment,  ended  thdr  effort  by  throwing  away 
all  restraints  upon  its  exercise  and  placing  it  entirely  within  the  keeping  of 
those  upon  whom  It  was  intended  to  confer  only  a  limited  power.  There  is 
something  more  stable  than  the  whims,  caprices,  and  passions  of  a  majority 
established  .as  a  restraint  upoa  this  power  by  the  Constitution.  The  House  of 
Representatives  may  Impeach  a  civil  officer,  but  It  must  be  done  according  to 
law.  It  must  be  for  some  offense  known  to  the  law,  and  not  created  by  the 
fancy  of  the  Member  of  the  House.  As  was  very  pertlnentiy  remarked  by 
Hopklnson  on  the  trial  of  Chase,  "The  power  of  Impeachment  Is  with  the 
House  of  Representatives,  but  only  for  Impeachable  offenses.  They  are  to 
proceed  against  the  offense,  but  not  to  c'^eate  the  offense  and  make  any  act 
criminal  and  impeachable  at  their  will  and  pleasure.  What  Is  an  offense  Is 
a  question  to  be  decided  by  the  Constitution  and  the  Inw,  not  by  the  opinion  of 
a  single  branch  of  the  legislature;  and  when  the  offense  thus  described  by  the 
Constitution  or  the  law  has  been  committed,  then,  and  not  till  then,  has  the 
House  of  Representatives  power  to  Impeach  the  offender." 

A  civil  officer  may  be  Impeached  for  a  high  crime.  What  is  a  crime?  It 
is  such  a  violation  of  some  known  law  as  will  render  the  offender  liable  to  be 
prosecuted  and  punished.  "  Though  all  willful  violations  of  rights  come  under 
the  generic  name  of  wrongs,  only  certain  of  those,  made  penal,  are  called 
crimes."  (Encyc.  Brit.,  Vol.  XIII,  275.)  The  offense  must  be  a  violation  of 
the  law  of  the  sovereignty  which  seeks  to  punish  the  offender;  for  no  act  Is  a 
crime  in  any  sovereignty  except  such  as  is  made  so  by  its  own  law.  In  Bhigland 
no  act  is  a  crime  save  such  as  is  so  declared  either  by  the  written  or  unwritten 
law  of  the  Kingdom,  and  therefore  only  crimes  by  the  law  of  England  are 
Indictable  in  England.  Crimes  are  defined  and  punished  by  law — ^by  the  law 
of  the  sovereignty  against  which  the  crime  Is  committed — ^and  nothing  la  a 
crime  which  is  not  thus  defined  and  punished.  "  Municipal  law "  (which, 
among  Its  multiplicity  of  offices,  defines  and  punishes  crimes)  "is  a  rule  of 
iLction  prescribed  by  the  supreme  power  In  a  State,  commanding  what  is  right 
and  prohibiting  what  is  wrong."  (1  Blackstone,  44.)  Nothing  is  a  crime 
which  is  not  such  a  breach  of  this  command  or  prohibition  as  carries  with  it  a 
prescribed  penalty.  Hence  Blackstone  said:  "All  laws  should  be  therefore 
made  to  commence  In  futuro."  The  citizen  must  be  notified  of  what  acts  are 
crimes,  and  he  can  not  be  lawfully  punished  for  any  others.  The  reason- 
ableness of  this  rule  was  appreciated  and  its  enforcement  provided  for  by  the 
convention  which  framed  the  Constitution  of  the  United  States  when  they 
placed  in  that  instrument  the  declaration  that  "no  ♦  *  ♦  ex  post  facto 
law  shall  be  passed."  No  act  which  was  not  a  crime  at  the  time  of  Its  conmiis- 
slon  can  be  made  so  by  subsequent  legislative  or  Judicial  action ;  and  this  doc- 
trine is  as  binding  on  the  House  of  Representatives  when  exercising  its  powers 
of  impeachment  as  when  employed  in  ordinary  criminal  legislation. 

All  that  has  been  said  herein  concerning  the  term  "  crimes  "  may  be  applied 
with  equal  force  to  the  term  "  misdemeanors "  as  used  In  the  Constitution. 
The  latter  term  in  no  wise  extends  the  jurisdiction  of  the  House  of  Representa- 
tives beyond  the  range  of  indictable  offenses.  Indeed,  the  terms  "  crime  "  and 
"  misdemeanor  "  are,  in  their  general  sense,  synonymous,  both  being  such  viola- 
tions of  law  as  expose  the  persons  committing  them  to  some  prescribed  punish- 
ment: and,  although  it  can  not  be  claimed  that  all  crimes  are  misdemeanors,  it 
may  be  properly  said  that  all  misdemeanors  are  crimes.  Blackstone,  in  his 
Commentaries,  states  it  thus :  "  In  common  usage  the  word  '  crimes '  is  made  use 
of  to  denote  such  offenses  as  are  of  a  more  atrocious  dye;  while  smaller  faults, 
and  omissions  of  less  consequence,  are  comprised  under  the  gentle  name  of  '  mis- 
demeanors '  only."  Hale,  in  his  Pleas  of  the  Crown,  states  the  doctrine  in  this 
wise :  "  Temporal  crimes,  which  are  offenses  against  the  laws  of  this  realm, 
whether  the  common  law  or  acts  of  Parliament,  are  divided  Into  two  general 
ranks  or  distributions  in  respect  to  the  punishments  that  are  by  law  appointed 
for  them,  or  In  respect  of  their  nature  or  degree ;  and  thus  they  may  be  divided 
into  capital  offenses  or  offenses  only  criminal,  or  rather,  and  more  properly. 
Into  felonies  and  misdemeanors.  And  the  same  distribution  is  to  be  made 
touching  misdemeanors,  namely:  They  are  such  as  are  so  by  the  comman  law 
or  such  as  are  specially  made  punishable  as  misdemeanors  by  act  of  Parliament" 

Thus  it  appears  that  the  terms  "  crime  "  and  "  misdemeanor  "  merely  indicate 
the  different  degrees  of  offenses  against  law — crime  marking  the  felonious  de- 
gree, misdemeanor  denoting  "all  offenses  Inferior  to  felony."  Both  indicate 
indictable  offenses.    They  are  terms  of  well-established  legal  signification.   There 
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is  notliing  uncertain  about  them.  The  framers  of  the  Constitution  used  these 
terms  as  terms  of  art,  and  we  have  no  authority  for  expounding  them  beyond 
their  true  technical  limits. 

An  examination  of  the  several  provisions  of  the  Constitution  wliich  have  any 
bearing  upon  this  subject  will  strengthen  the  position  hereinbefore  assumed. 
Section  3,  Article  I,  reads  thus :  "  The  Senate  shall  have  the  sole  power  to  try 
all  impeachments.  When  sitting  for  tliat  purpose  they  shall  be  on  oath  or 
affirmation.  When  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside,  and  no  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present"  When  the  Senate  is  organized  under  this  sec- 
tion  of  the  Constitution  as  a  high  court  of  impeachment,  it  is  simply  a  court  of 
special  criminal  Jurisdiction — ^nothing  more,  nothing  less.  It  is  bound  by  the 
rules  which  bind  other  courts.  It  is  as  much  restrained  by  law  as  any  other 
criminal  court  It  is  not  a  tribunal  above  the  law  and  without  rule  to  guide  it ; 
if  it  were,  ii  might  well  be  addressed  in  the  language  of  Burke  in  one  of  his 
speeches  in  the  Hastings  case,  when  he  said:  "This  high  court,  *  *  *  this 
highest  court  of  criminal  Jurisdiction,  exercised  upon  the  requisition  of  the 
House  of  Commons,  if  left  without  a  rule,  would  be  as  lawless  as  the  wild 
savage  and  as  unprincipled  as  the  prisoner  that  stands  at  your  bar."  (Burke's 
Works,  vol.  8,  p.  8.)  No  man  would  be  safe  before  such  a  court — ^a  court  that 
could  make  the  crime,  determine  its  mode  of  proof,  pronounce  and  execute  Judg- 
ment without  restraint  from  the  Constitution  or  laws  of  the  land.  No  such 
irresponsible  engine  of  wrong  and  oppression  has  been  created  by  the  Constitu- 
tion. The  British  constitution  allows  no  such  unrestricted  power  to  the  House 
of  Lords.  "An  impeachment  before  the  Lords  by  the  Commons  in  Great  Brit- 
ain, in  Parliament,  is  a  prosecution  of  the  already  known  and  established  law 
and  has  been  frequently  put  in  practice,  being  a  presentment  to  the  most  high 
and  supreme  court  of  criminal  Jurisdiction  by  the  most  solemn  grand  inquest  of 
the  whole  Kingdom  "  (4  Blackstone,  259) ;  and  when  this  most  high  and  supreme 
court  of  criminal  Jurisdiction  is  assembled  for  the  trial  of  a  person  impeached 
for  a  violation  of  the  "already  known  and  established  law"  it  must  proceed 
according  to  the  known  and  established  law,  for  although  "  the  trial  must  vary 
in  external  ceremony,  it  differs  not  in  essentials  from  criminal  prosecutions 
before  inferior  courts.  The  same  rules  of  evidence,  the  same  l^al  notions  of 
crimes  and  punishments,  prevail."  (Wooddeson,  vol.  2,  611.)  A  doctrine  which 
would  assert  for  the  Senate  of  the  United  States  greater  and  more  despotic 
power  in  cases  of  impeachment  than  is  possessed  by  the  House  of  Lords  will 
never  be  accepted  by  the  American  people. 

If  the  Senate,  sitting  as  a  high  court  of  impeachment,  is  not  to  be  bound  by 
the  laws  which  bind  other  courts,  why  require  the  Senators  to  be  put  on  oath 
or  affirmation?  If  this  court  may  declare  anything  a  high  crime  or  misde- 
meanor which  may  be  presented  as  such  by  the  House  of  Representatives  and 
pronounce  Judgment  against  a  civil  officer  thereon,  why  swear  the  members  of 
the  court  at  all?  The  oath  is  not  a  solemn  mockery.  It  is  prescribed  for  some 
good  purpose.  What  is  it?  The  form  of  oath  adopted  by  the  Senate  in  Chase's 
case  affords  a  very  satisfactory  answer,  and  it  Is  therefore  here  quoted,  as  fol- 
lows :  '*  You  solemnly  swear  or  affirm  that  in  all  things  appertaining  to  the  trial 

of  the  impeachment  of ,  you  will  do  impartial  Justice  according  to  the 

Constitution  and  laws  of  the  United  States."  (Chase's  Trial,  vol.  1,  p.  12.) 
This  oath  is  very  comprehensiye.  It  covers  the  charge,  the  evidence,  and  all 
the  rules  thereof;  the  decisions  upon  all  questions  arising  during  the  progress 
of  the  trial ;  and  the  final  Judgment  In  all  these  several  respects  the  members 
of  the  court  are  to  be  guided  by  the  Constitution  and  laws  of  the  United  States. 
They  can  try  upon  no  other  charges  than  treason,  bribery,  or  other  high  crimes 
and  misdemeanors ;  and  the  offense  charged  must  be  known  to  the  Constitution 
or  to  the  laws  of  the  United  States.  The  rules  of  evidence  under  and  in  pur- 
suance of  which  crimes  may  be  proved  upon  indictment  in  the  courts  of  the 
United  States  are  to  be  observed.  Tlie  judgment  **  shall  not  extend  further 
than  a  removal  from  office  and  disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust  or  profit  under  the  United  States."  The  office  of  the  oath  is  to 
insure  a  strict  observance  of  these  requirements  of  the  Constitution  and  the 
laws.  This  seems  clear  without  further  referoice  to  other  provisions  of  the 
Constitution ;  but  it  is  proper  that  we  should  look  at  all  of  its  clauses  bearing 
upon  the  question  under  discussion. 

The  Constitution  having  created  a  court  for  the  trial  of  Impeachments,  pre- 
scribed its  jurisdiction  and  placed  a  limitation  on  its  power  to  pronounce  judg- 
ment, then  declares  that  "  the  party  convicted  shall  nevertheless  be  liable  and 
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cjnvleted  on  Impeiii-lJnu'nl  is,  iiptwirlistiiiiilliiK  such  .■nttvj't'tlf.ti    st! 

^'^?'^'^^^!»''^rttf'fh4'n^,it>)l,hVht:t4iJm^^  ,..n  not  go  beyoS 

««tfMrtiaeutioPlbtheH][wiiaWI*fetJ'H,b'«U,rte  bntalttirconOnft  is  left  to  the 
»(miital;eomrM.jtMlicMl«*#y''H»Wt'i  WtiVlwSflty  'hm  inaMw,'nt.     Is  not  this 

!i^«l'^™'?Ti'"^2S''"^'^'"^'^^"^?^'*'"-  "'''^■t'  ^'"  indictment  will 
a^miV-'ntt  »'*et*o^-<|liM»flOn.'*iW>)«^"f6frcibly  atnted  bv  Mr.  Martin  In 
BWhrpilfflcirt  Wli*I«b^ittWl^^i-t  *BB«  Worfls^l-Tbe  very  clft,.^  In  the  Constl- 
Wfloh.rtl  llfeflMiMiiM<;ri)o»t.itfirt.w^  I«ifeBrtBd''tl*  persons  impoacljed  and  removed 
ft'oni  offlpp  imfftir"RHir!.e'lnflI^re<]  nikl  imnlBhL'd  for  the  winK»  offense  else  the 
prot-fKlo:-  t^r'fi  lifivp  be*n!  mtfniU  tuftntriij.  Imf  a  i-eilpftlou  ou  the  enlightened 
B«yiwiW'»rtffleffitHri'C«Mt;t4«rf!(!J4too**no  pereon  ever  conid  have  dreamed 
S?!2^  »»iM'l«-fe  B<>efi'iiW:eWy«tffihtory  but  a  reBecHon  on  the  eDltffhtened 
£!i^l'^*^"*'i^"^"'*^!?^'*¥'¥'^*^™°°  '^^  *>*'««  indtcted  and  punished 
ft»»lh«WBerf(tna:««r«r«te|i*(r*B^'9li(rha8e'B  Trial,  vol.  2,  p.  137.)  How  can 
M'^e^^tattttitmmtBmf'tiSiiwaiked?  wherein  does  it  lack  the  mpport  of 
SS!l^?iL'"*^*i^*'*'"*^'"^"**  "  ^^^  "Of  rest  "«'*'y  "PO"  the  clauses  of 
nMiOHMttMfltnldBt'm'llUCItiMi'WherB,  yet  to  be  noticed,  give  It  mnch  additional 
■nntftbt-iAnd  A«iei[W»f-4inv>M  examined. 

-iMet^i*lto*lo«i5B»<WWiB(tttat*oii  securing  the  trial  by  ]nry  reads  as  follows: 
•'^ditltWHorialbrm-lttMWttxwpt  in  cases  of  Impeacliinent,  shall  be  by  ]nry" 
(Wo.  9fmrt<\lW)ii'eM'iWt>e  snwesafully  ciHlmed  that  the  word  "crlines"  aa  ■ 
BertPfliMilbleii  wn^tMnslve  than  It  U  where  It  occurs  In  section  4  of  Artl- 
gWMBi«Il|iata<jibtda"(ft#'crlme8  for  which  a  civil  officer  may  l>e  Impeached  nrv 
OWlSOWwtwWindietijferit  or  presentment;  for  soch  only  can  be  tried  by  a  Jnry. 
Aaxf'«et  ifHHeb  tk  a  Wlbe  within  the  meanlnR  of  the  last-named  section  le  also  a 
(SlflwiMtlilb^tlteaAt^ht  of  the  former,  although  the  converse  of  this  prc^Msltlon 
W'nmitWiBi'iai'ltilS'not  every  crime  which  a  Jury  may  try  that  will  render  a 
dWtiii»«Mr  l#ffle(faflttlng  it  liable  to  impeachment.  For  the  latter  purpose  the 
^bie'maiiti'*1iav»  reference  to  public  character  and  offldal  dnty."  (Hawle  on 
fli('>9adBtl0Mlbn.  204.)  The  plain  inference  to  l>e  drawn  from  the  section  la, 
'"ll«PSjS«*^a  Impeachment  are  caBea  of  trials  tor  crimes." 

;nin,  in  tliat  part  of  the  Constitution  which  clothes  the  President  with  the 
')"ttt<%rant  pardone,  it  is  said,  "  He  shall  have  power  to  grant  reprieves  and 
iM'for  offenses  against  the  United  States,  except  In  cases  of  Impeachment." 
II."  sec.  2.)  What  is  the  meaning  of  the  term  "offenses"?  It  can  not  mean 
(Ban  such  acts  as  render  offenders  liable  to  punishment,  else  why  is  a 
TCra#n  necessary  or  even  desirable?  No  one  needs  a  pardon  who  has  not  com- 
B|Hfed  a  crime    A  pardon  shields  from  or  relieves  of  punishment    Punishment 

Jf^owB  trial  and  conviction.  Trial  and  conviction  for  crime  can  be  had  only 
fir  a  violation  of  an  existing  law  declaring  the  act  done  a  crime.  The  term 
offenwB,"  then,  means  crimes.  In  which,  of  course.  Is  Included  misdemeanors. 

High  crimes  and  misdemeanors  are  snt>]ect  to  two  Jurisdictions — first.  In  the 
ordinary  criminal  courts  of  the  country :  second.  In  the  high  Court  of  Impeach- 
ment. The  same  party,  for  the  same  acta,  may  be  on  trial  In  both  tribunals  at 
the  same  time  If  convicted  in  both  cases  the  President  may  pardon  the 
criminal  and  relieve  him  of  the  consequences  resulting  from  a  conviction  by  the 
flrst-named  Jurisdiction,  but  the  Constltotlon  forbids  his  interference  with  the 
last.  The  grant  of  power  and  the  exception  are  both  In  the  same  clause  of  the 
same  section,  and  the  tact  that  they  are  thus  intimately  associated  shows  that 
they  relate  to  the  same  subjects — Indictable  offenses. 

So  Intimately  are  these  several  sections  and  clanses  of  the  Constitution  con- 
nected with  each  other;  so  unerringly  do  they  point  in  the  same  direction;  so 
Irresistibly  do  they  suggeet  a  consecutlTe  train  of  thought;  bo  perfectly  does 
each  part  adjust  itself  to  the  whole,  (hat  It  seems  impossible  to  escape  the  con- 
clusion that  nothing  leas  than  an  indictable  crime  or  misdemeanor  will  support 
an  Impeachment  of  a  dvil  officer  of  the  United  States.  A  fact  recorded  in  the 
trial  of  Chase  la  very  suggestive  In  this  connection.  Eight  articles  were  pre- 
ferred against  him  by  the  House  of  Itepresentatlves.  It  seema  to  have  been  ad- 
mitted that  all  of  the  articles  except  the  fifth  charged  him  with  criminal  con- 
duct. In  r^ard  to  the  fifth,  his  counsel  made  the  point  that  it  did  not  "  charge 
In  express  terms  some  criminal  intent  on  the  re^ondent"    The  proof  was  as 


^Agnin 
IwWbM 


IMPEACHMENT  OF  BOBEBT  W.  ABCHB^LD.  1669 

clear  upon  this  article  as  it  was  upon  the  remaining  seven.  Thirty-four  Sena- 
tors- Toted  on  the  several  articles,  and  while  the  votes  on  7  of  them  ranged 
from  4  to  19  for  conviction,  every  Senator  answered  "  Not  guilty  "  on  the  fifth. 
It  is  fair  to  conclude,  tn  view  of  the  proof  submitted  in  support  of  the  several 
articles,  that  the  members  of  the  court  approved  the  position  taken  by  the 
counsel  of  Chase  on  the  trial. 

It  is  claimed  by  those  who  oppose  the  doctrine  herein  advanced  that  it  is 
contrary  to  the  current  of  the  E2nglish  and  American  authorities.  This  is  an 
error  which  a  careful  examination  of  the  cases  will  not  fall  to  expose.  Com- 
paratively little  attention  has  been  devoted  to  the  power  of  impeachment  and  to 
the  laws  and  principles  which  govern  it  in  this  country.  Popular  opinion  is 
more  at  fault  with  respect  to  this  subject  than  perhaps  any  other  within  the  en- 
tire range  of  the  Constitution.  It  is  generally  considered  a  kind  of  unlimited, 
undefined,  and  undefinable  power,  whose  proper  office  It  is  to  supply  all  defects 
of  law  and  to  provide  all  desired  remedies  respecting  civil  officers  and  their 
official  conduct — a  patent  medicine  for  the  speedy  cure  of  all  cases  which 
baffle  the  skill  of  the  regular  practice.  It  seems  strange  that  this  idea  should 
have  become  so  prevalent,  for  it  has  not  a  fair,  impartial,  well-considered  case 
in  either  the  United  States  or  Qreat  Britain  to  support  it 

The  first  case  of  impeachment  by  the  House  of  Representatives  was  that  of 
William  Blount,  a  Senator  from  the  State  of  Tennessee,  in  1797.  The  articles 
in  this  case  were  five  in  number.  "  The  first  charged  the  said  William  Blount 
with  intending  to  carry  Into  effect  a  hostile  expedition  in  favor  of  the  English 
against  the  Spanish  possessions  of  Louisiana  and  Florida;  the  second  with 
attempts  to  engage  the  Creek  and  Cherokee  Indians  in  the  said  expedition; 
the  third  with  having  alienated  the  affections  of  the  said  Indians  from  Ben. 
Hawkins,  an  agent  of  the  United  States  among  the  Indians,  the  better  to  an- 
swer his  said  purposes;  the  fourth  with  having  seduced  James  Cary,  an  inter- 
preter of  the  United  States  among  the  Indians,  for  the  purpose  of  assisting 
in  his  criminal  intentions;  and  the  fifth  with  having  attempted  to  diminish  the 
confidence  of  the  Cherokee  Indians  in  relation  to  the  boundary  line,  which 
had  been  run  in  consequence  of  the  treaty  which  had  been  held  between  the 
United  States  and  the  said  Indians."  (Annals  of  Congress,  5th  Cong.,  vol.  1, 
pp.  499,  919.)  These  charges  were  set  out  with  great  particularity  and  were 
declared  to  be  criminal  breaches  of  Blount* s  *'  trust  and  station  as  a  Senator, 
in  violation  of  the  obligations  of  neutrality,  and  against  the  laws  of  the  United 
States."  They  were  undoubtedly  regarded  as  indictable  offenses.  Why  they 
were  so  regarded  will  appear  hereafter. 

Blount  appeared  by  his  counsel,  Jared  IngersoU  and  A.  J.  Dallas,  who  en- 
tered, in  his  behalf,  a  plea  to  the  jurisdiction  of  the  court.  The  plea  set  up 
four  reasons  why  the  court  should  not  entertain  Jurisdiction  of  the  case,  though 
it  appears  that  the  matter  was  disposed  of  upon  a  single  point.  After  argu- 
ment, the  following  motion  was  voted  on  by  the  court :  "  That  William  Blount 
was  a  civil  officer  of  the  United  States,  within  the  meaning  of  the  Constitution 
of  the  United  States,  and,  therefore,  liable  to  be  impeached  by  the  House  of 
Representatives;  that,  as  the  articles  of  Impeachment  charge  him  with  high 
crimes  and  misdemeanors,  supposed  to  have  been  committed  while  he  was  a 
Senator  of  the  United  States,  his  plea  ought  to  be  overruled." 

The  vote  of  the  Senators  upon  this  motion  stood — ^yeas  11,  nays  14;  and 
thereupon  the  managers  of  the  House  of  Representatives  and  the  counsel  for 
Blount  were  informed  that — 

"  The  court  is  of  opinion  that  the  matter  alleged  in  the  plea  of  the  defendant 
is  sufficient  in  law  to  show  that  this  court  ought  not  to  hold  jurisdiction  of  the 
said  impeachment,  and  that  the  said  impeachment  is  dismissed."  (Ibid.,  vol.  2, 
pp.  2318,  2319.)    This  is  the  only  point  decided  in  the  Blount  case. 

The  next  case  presented  by  the  House  of  Representatives  was  that  against 
John  Pickering,  judge  of  the  United  States  District  Court  of  the  District  of 
New  Hampshire.  He  was  charged  with  gross  misconduct  in  the  trial  of  a 
revenue  case  which  grew  out  of  the  seizure 'of  a  certain  vessel  for  a  breach 
of  the  revenue  laws,  contrary  to  his  "  trust  and  duty  as  a  judge  of  the  said 
district  court,  against  the  laws  of  the  United  States,  to  the  great  injury  of 
the  public  revenue,  and  in  violation  of  the  solemn  oath  which  he  had  taken  to 
administer  equal  and  impartial  justice";  and  that  he  did  this  ''wickedly,  in- 
tending to  Injure  the  revenues  of  the  United  States  and  thereby  to  Impair 
their  public  credit."  This  was  the  substance  of  three  of  the  articles  presented 
In  the  case.  The  other  one  (there  being  four  in  all)  charged  him  with  "being 
a  man  of  loose  morals  and  intemperate  habits  " ;  and  that  he  appeared  on  the 
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bench  for  the  purpose  of  administering  Justice  "  in  a  total  state  of  intoxica- 
tion," *  *  *  "and  did  then  and  there  frequently,  in  a  most  profane  and 
Indecent  manner,  invoke  the  name  of  the  Supreme  Being,"  etc.  ( Ibid.,  Ist  sess. 
8th  Cong.,  321.) 

Judge  Pickering  did  not  appear  in  the  case,  but  his  son  sent  to  the  Vice  Presl- 
denf  a  petition,  which  was  laid  before  the  court,  asking  for  a  postponement  of 
the  trial  and  that,  as  his  father  was  incapable  of  defending  himself,  he  might 
be  defended  by  his  friends.  The  petition  alleged,  among  other  things,  that  "  at 
the  time  when  the  crimes  wherewith  the  said  John  [Pickering]  stands  charged 
are  supposed  to  have  been  committed  the  said  John  was,  and  for  more  than  two 
years  before  and  ever  since  has  been  and  now  is,  Insane,  his  mind  wholly 
deranged,  and  altogether  incapable  of  transacting  any  kind  of  business  which 
requires  the  exercise  of  judgment  or  the  faculties  of  reason,  and,  ther^ore,  that 
the  said  John  Picketing  is  incapable  of  corruption  of  Judgment,  not  subject  of 
impeachment,  or  amenable  to  any  tribunal  for  his  actions."     (Ibid.,  328.) 

A  discussion  arose  on  this  petition,  in  which  the  managers  of  the  House  of 
Representatives  oi^osed  the  reception  of  the  petition  and  the  introduction  of 
evidence  in  support.  But  the  court  decided  to  "hear  evidence  and  counsel 
respecting  the  insanity  of  John  Pickering"  by  a  vote  of — yeas  18,  nays  12. 
(Ibid.,  832.)  A  number  of  depositions  were  read  in  support  of  the  petition, 
and  it  will  be  difficult  to  find  any  fact  in  the  case  better  supported  or  more 
substantially  proved  than  that  of  the  insanity  of  the  respondent.  This  issue  was 
H  grave  and  pertinent  one,  and  yet  the  court,  after  deciding  to  entertain  it  and 
proceeding  to  its  trial,  finally  disposed  of  the  case  as  though  no  such  issue  had 
been  raised.  This  conduct  of  the  court  is  both  remarkable  and  discreditable; 
but  not  more  so  than«its  final  action  on  the  question  of  the  guilt  or  innocence 
of  the  accused.  Pickering  was  impeached  for  high  crimes  and  misdemeanors. 
If  convicted  at  all,  the  Constitution  required  that  it  should  be  for  high  crimes 
and  misdemeanors,  as  there  were  no  charges  of  treason  or  bribery  in  the  case. 
In  order  that  the  guilt  or  Innocence  of  the  re^x>ndent  should  be  directly  passed 
upon  by  the  court,  without  any  improper  evasion  of  its  real  and  legal  merits. 
Senator  White  moved  that  the  "  following  question  be  put  to  each  Member 
upon  each  article  of  impeachment,  viz :  "  Is  John  Pickering,  district  judge  of  the 
district  of  New  Hampshire,  guilty  of  high  crimes  and  misdemeanors  upon  the 

charges  contained  in  the article  of  impeachment,  or  not  guilty?"    The 

mover  stated  that  he  had  borrowed  the  form  of  the  question  from  the  one  used 
in  the  case  of  Warren  Hastings.  The  question  was  fair  in  form  and  pres^ited 
the  identical  issue  which  the  court  was  about  to  decide ;  but  it  did  not  suit  the 
purposes  of  those  who  were  determined  to  convict,  and  it  was  rejected  by  a  vote 
of — ^yeas  10,  nays  18.  Thereupon  Senator  Anderson  moved  the  following  form, 
viz :  **  Is  John  Pickering,  district  Judge  of  the  district  of  New  Hampshire,  guilty 

as  charged  in  the article  of  the  impeachment  exhibited  against  him  by  the 

House  of  Representatives?"  This  form  was  adopted  by — ^yeas  18,  nays  9. 
(Ibid.,  364.)  So  the  court,  after  entertaining  the  plea  of  insanity  and  neglect- 
ing to  decide  it,  on  the  foregoing  evasive  and  unmeaning  question,  convicted 
Pickering  on  each  article  and  removed  him  from  office ;  but  this  end  was  reached 
by  a  strict  party  vote.  Senator  Dayton  said  of  the  form  of  the  question  and  the 
reason  of  its  adoption :  "  They  were  simply  to  be  allowed  to  vote  whether  Judge 
Pickering  was  guilty  as  charged — that  is,  guilty  of  the  facts  charged  in  each 
jirticle — aye  or  no.  If  voted  guilty  of  the  facts,  the  sentence  was  to  follow, 
without  any  previous  question  whether  those  facts  amounted  to  a  high  crime 
or  misdemeanor.  The  latent  reason  of  this  course  was  too  obvious.  There 
were  Members  who  were  disposed  to  give  sentence  of  removal  against  this 
unhappy  Judge,  upon  the  ground  of  the  facts  alleged  and  proved,  who  could 
not,  however,  conscientiously  vote  that  they  amounted  to  high  crimes  and  mis- 
demenors,  especially  when  committed  by  a  man  proved  at  the  very  time  to  be 
insane,  and  to  have  been  so  ever  since,  even  to  the  present  moment"  (Ibid., 
365.)  If  this  rule  is  to  be  followed,  any  civil  officer  may  be  impeached,  con- 
victed, and  removed  from  office,  for  acts  entirely  proper  and  strictly  lawful. 
Who  can  wonder  that  members  of  the  court  denounced  the  whole  proceeding  as 
"a  mere  mockery  of  trial"?  Surely,  the  case  reflects  no  credit  on  the  Senate 
which  tried  It.  and  in  one  short  year  the  Members  of  the  body  seem  to  have 
arrived  at  the  same  conclusion ;  for,  on  the  trial  of  Judge  Chaiie,  the  form  of 
the  question  adopted  to  be  propounded  to  each  member  of  the  court  was  as  fol* 

lows,  viz :  "  Mr. ,  how  say  you ;  is  the  respondent,  Samuel  Chase,  guilty 

or  not  guilty  of  a  high  crime  or  misdemeanor,  as  charged  in  the article 
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of  impeachment? "  ( Ibid.,  2d  sese.  8tli  Cong.,  664. )  It  is  to  be  hoped  that  no  one 
will  ever  quote  the  Pickerhig  case  as  an  authority  to  guide  the  House  in  pre- 
senting, or  the  Senate  in  trying,  a  case  of  impeachment  It  decided  nothing 
except  that  party  prejudice  can  secure  the  conviction  of  an  officer  impeached  in 
spite  of  law  and  evidence. 

The  next  case  carried  to  tJie  Senate  by  the  House  of  Representatives  has 
gone  into  history  as  one  "without  sufficient  foundation  in  fact  or  law.*'  <Hil- 
dreth's  History  of  the  United  States,  Vol.  V,  254.)  The  case  of  Samuel  Chase, 
a  Judge  of  the  Supreme  Court  of  the  United  States,  is  now  referred  to.  Chase 
was  impeached  for  high  crimes  and  misd^neanors  in  eight  articles.  It  is  not 
necessary  to  set  out  the  substance  of  these  articles.  One  of  them  was  founded 
on  his  conduct  at  the  trial  of  John  Fries  for  treason,  before  the  circuit  court  of 
the  United  States  at  Philadelphia,  in  April  and  May,  1800,  more  than  four  years 
before  his  impeachment  Five  of  them  were  based  on  his  conduct  at  the  trial 
of  James  Thompson  Call^ider  "for  printing  and  publishing,  against  tlie  form 
of  the  act  of  Congress,  a  false,  scandalous,  and  malicious  libel,"  etc.,  "  against 
John  Adams,  then  President  of  the  United  States,"  etc.  The  remaining  two 
rested  on  his  charge  to  the  grand  jury  in  and  for  the  district  of  Maryland  in 
May,  1803,  and  his  refusal  to  discharge  the  grand  Jury  in  and  for  the  district  of 
Delaware  in  June,  1800.  The  articles  portrayed  the  conduct  of  Judge  Chase  in 
as  offensive  a  manner  as  the  committee  could  command.  The  bitterness  of 
Randolph  appeared  in  every  article,  and  the  enemies  of  the  accused  felt  confi- 
dent of  his  conviction. 

Chase  answered  minutely  and  elaborately  to  the  several  articles,  and  filed 
against  each  the  following  plea,  viz:  "And  the  said  Samuel  Chase,  for  plea  to 
the  said  article  of  impeachment,  saith  that  he  is  not  guilty  of  any  high  crime  or 
misdemeanor,  as  in  and  by  said  first  article  is  alleged;  and  this  he  prayB  may 
be  inQuired  of  by  this  honorable  court  in  such  manner  as  law  and  Justice  shall 
seem  to  them  to  require.**  (Ibid.,  117.)  This  was  the  issue  on  which  the  case^ 
went  to  trial.  The  result  was  the  acquittal  of  Chase  on  each  article.  This  re-' 
suit  was  not  owing  to  a  failure  of  the  evidence  produced  to  support  the  facts 
alleged;  for,  as  far  as  at  least  four  of  the  articles  are  concerned,  the  allegations 
were  supported  in  almost  every  particular ;  and  had  the  same  form  of  question 
been  used  on  the  conclusion  of  the  trial  as  was  adopted  in  the  Pickering  case. 
Chase  doubtless  would  have  been  convicted.  The  questions  propounded  in  both 
cases  have  already  been  quoted,  and  a  mere  glance  at  them  will  show  how 
Pickering  was  convicted  and  Chase  acquitted. 

If  this  case  establishes  anything,  it  is  that  an  impeachment  can  not  t>e  sup- 
ported by  any  act  which  falls  short  of  an  indictable  crime  or  misdemeanor. 
This  point  was  urged  by  the  able  counsel  for  Chase  with  great  ability  and  perti- 
nacity; and  the  force  with  which  it  was  presented  drove  the  managers  of  the 
House  of  Representatives  to  seek  shelter  under  that  clause  of  the  Constitution 
which  says :  "  The  Judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior."  (Manager  Nicholson's  speech,  Ibid.,  597.) 
This  provision,  respecting  the  tenure  of  the  Judicial  office,  it  was  claimed  would 
authorize  the  impeachment  of  a  Judge  for  misbehavior  which  would  not  support 
an  indictment  The  court  did  not  approve  this  position,  and  very  properly ;  for 
as  the  Constitution  provides  that  civil  officers  may  be  impeached  for  high  crimes 
or  misdemeanors,  and  nothing  is  known  to  the  law  as  a  high  crime  or  miede- 
emanor  which  is  not  indictable,  of  course  an  impeachment  for  anything  else 
would  be  improper. 

If  the  position  assumed  by  the  managers  in  the  Chase  case,  that  a  judge  may 
be  imi)eacbed  for  mere  misbehavior  in  office,  not  amounting  to  an  indictable 
offense,  because  such  conduct  is  a  breach  of  the  tenure  by  which  the  judicial 
office  is  held,  is  correct,  what  would  be  its  effect  on  the  case  which  this  com- 
mittee now  have  in  hand?  If  resort  must  be  had  to  the  clause  of  the  Constitu- 
tion which  prescribes  the  tenure  of  the  Judicial  office  to  Justify  an  impeachment 
of  a  judge  on  account  of  conduct  not  known  to  the  law  as  a  crime,  does  it  not 
reach  too  far  to  serve  the  puri)ose8  of  those  who  would  impeach  the  President 
of  the  United  States  because  of  acts  for  which  he  may  not  be  indicted?  The 
President  holds  his  office  by  a  different  tenure.  The  Constitution  says :  "  The 
executive  i)ower  shall  be  vested  in  a  President  of  the  United  States  of  America. 
He  shall  hold  his  office  during  the  term  of  four  years.**  (Art.  II,  sec.  1.)  This 
provision  of  the  Constitution  stands  firmly  in  the  way  of  those  i)erson8  who 
would  tone  down  the  term  *'  misdemeanor "  below  the  indictable  standard  by 
resorting  to  the  clause  fixing  the  Judicial  tenure.  Judges  hold  their  respective 
offices  during  good  behavior;  the  President  holds  for  a  definite  time — four 
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years.  If,  therefore,  the  argument 'proves  anything  in  the  former  case,  it 
proves  too  much  for  the  latter.  If  a  Judge  may  be  impeached  for  nonindictable 
conduct  because  he  holds  his  office  during  good  behavior,  it  follows  logically 
that  an  officer  who  holds  for  a  term  of  years  can  not  be  so  impeached.  This 
exposes  the  fallacy  of  the  entire  argument. 

In  1830  the  House  of  Representatives  carried  another  impeachment  to  the 
Senate  for  trial.  This  was  the  case  against  James  H.  Peck,  judge  of  the  District 
Court  of  the  United  States  for  the  District  of  Missouri.  The  charge  against 
Judge  Peck  was  of  high  misdemeanor  in  office.  But  one  article  was  presented, 
which  set  out  with  great  particularity  the  facts  on  which  the  accusation  was 
based  and  charged  that  the  "  said  James  H.  Peck,  Judge  as  aforesaid,  unmindful 
of  the  solemn  duties  of  his  station,  and  that  he  held  the  same,  by  the  Consti- 
tution of  the  United  States,  during  good  behavior  only,  with  intuition  wrong- 
fully and  unjustly  to  oppress,  imprison,  and  otherwise  injure  Judge  Edward 
Lawless,  did,  thereafter,  at  a  term  of  the  said  District  Court  of  the  United 
States  for  the  District  of  Missouri,  *  ♦  *  arbitrarily,  oppressively,  and 
unjustly,  and  under  color  and  pretense  that  the  said  Luke  Edward  Lawless 
was  answerable  to  said  court,  ♦  ♦  *  as  for  a  contempt  thereof,"  etc; 
that  he  caused  Lawless  to  be  unlawfully  arrested;  that  he  unjustly,  oppres- 
sively, and  arbitrarily  imprisoned  said  Lawless  in  the  common  prison  and  sus- 
pended him  from  practicing  in  said  court,  "  to  the  great  disparagement  of  public 
Justice,  the  abuse  of  Judicial  authority,  and  to  the  subversion  of  the  liberties 
of  the  people  of  the  United  States."    (Trial  of  Judge  Peck,  61.) 

Peck  filed  a  lengthy  answer,  in  which  he  Justified  his  conduct.  He  alleged 
that  "  in  all  the  action  and  doings  of  the  respondent  in  the  premises  he  avers 
that  he  was  supported  and  justified  by  the  Constitution  and  laws  of  the 
land."  This  was  the  issue  tendered  by  the  respondent  He  did  not  rest  uix>n 
any  real  or  supposed  weakness  of  the  case,  as  presented  by  the  House  of 
,  Representatives,  but  boldly  declared  that  his  conduct  was  proper,  lawful,  and 
right.  He  elected  to  present  an  affirmative  defense  and  to  rely  upon  the  strength 
of  his  own  cause,  and  the  court  sustained  him.  The  vote  stood  "guilty/*  21; 
"  not  guilty,"  22.     ( Ibid.,  474, ) 

The  next  and  last  case  of  Impeachment  by  the  House  of  Representatives  was 
that  of  West  H.  Humphreys,  judge  of  the  United  States  district  court  for  the 
several  districts  of  the  State  of  Tennessee,  in  1862.  Seven  articles  were  pre- 
ferred against  Humphreys.  Each  of  them  charged  him  in  direct  or  indirect 
terms  with  the  crime  of  treason,  for  they  all  occurred  after  the  secession  of 
South  Carolina  and  the  assembling  of  armed  men  to  enforce  and  render  success- 
ful the  treasonable  position  assumed  by  that  State.  The  South  Carolina  con- 
vention passed  the  ordinance  of  secession  on  the  17th  day  of  December,  1800. 
The  first  criminal  act  laid  to  the  charge  of  Humphreys  was  alleged  to  have 
transpired  on  the  29th  day  of  December,  1800,  at  which  time  he  urged  the 
people  of  Tennessee  to  secede,  and  thus  made  himself  a  party  to  the  treason 
which  had  already  levied  war  against  the  United  States  in  South  Carolina. 
The  third  article  charged  him  with  having,  in  conjunction  with  others,  or- 
ganized armed  rebellion  and  levied  war  against  the  United  States;  and  all  of 
the  other  articles  charged  treasonable  acts  upon  him.  (Congressional  Globe, 
vol.  48,  p.  2277. )  Humphreys  was  convicted,  as  it  was  right  he  should  be.  He 
was  charged  with  a  crime  against  the  known  law  of  the  land ;  he  was  a  traitor 
against  the  Government  of  the  United  States. 

Five  cases  only  of  impeachment  have  been  presented  to  the  Senate  by  the 
House  of  Representatives.  One  of  them,  as  has  been  shown,  was  disposed  of 
on  a  plea  to  the  jurisdiction  of  the  court,  two  resulted  in  the  acquittal  of  the 
accused,  and  two  in  conviction. 

An  examination  of  the  English  cases  will  not,  it  is  believed,  lead  to  a  different 
conclusion.  Cases  can  doubtless  be  found  wherein  Parliament  has  exercised 
this  high  power  in  a  most  extraordinary  manner  and  convicted  persons  upon 
charges  not  indictable.  The  power  of  Parliament  over  the  subject  is  far  greater 
than  that  which  the  two  Houses  of  Congress  can  exercise  over  the  citizen.  The 
power  of  Parliament  embraces  impeachments,  bills  of  attainder,  and  bills  of 
pains  and  penalties.  In  times  of  high  party  excitement  this  power  has  be<m 
in  some  cases  most  shamefully  and  oppressively  exercised.  Excitement  arising 
from  other  causes  has  sometimes  put  this  irresponsible  engine  of  good  and  evil 
into  motion. 

******* 

When  we  take  up  the  reports  of  the  well-considered  cases  of  parliamentary 
Impeachments,  cases  which  were  controlled  by  the  Judgments  Instead  of  th» 
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passions  of  men,  we  find  but  little  difficulty  in  ascertaining  the  doctrines  on 
which  they  rest.  No  unbiased  mind  can  be  misguided  by  them.  They  rest  upon 
the  known  law  of  England,  and  were  had  for  its  enforcement.  They  exhibit 
the  House  of  Lords  sitting  as  a  court  and  bound  by  the  laws  and  rules  which 
were  observed  by  the  other  criminal  courts  of  the  realm,  a  court  for  the  trial 
of  offenders  against  laws  which  existed  when  the  offenses  were  committed,  and 
which  loolsed  Into  those  laws  to  see  whether  or  no  the  persons  arraigned  at  Its 
bar  had  violated  a  **  rule  of  conduct  prescribed  by  the  supreme  power  of  the 
State." 

In  the  year  1724  the  C!ommon8  impeached  the  Earl  of  Macclesfield,  lord 
chancellor  of  England,  of  high  crimes  and  misdemeanors,  in  that  he  had  un- 
lawfully sold  offices,  masterships  in  chancery,  for  his  own  private  gain.  He  had 
realized  large  sums  of  money  from  this  source.  This  case  is  given  at  length 
in  16  Howell,  State  Trials,  and  the  conviction  hinged  exclusively  on  the  fact 
that  he  had  committed  an  indictable  offense.  Of  this  case  Lord  Campbell  re- 
marks: "There  has  been  a  disposition  in  recent  times  to  consider  that  Lord 
Macclesfield  was  wrongfully  condemned.  *The  unanimity  of  his  Judges,'  says 
Lord  Mahon,  'might  seem  decisive  as  to  his  guilt,  yet  it  may  perhaps  be 
doubted  whether  they  did  not  unjustly  heap  the  fault  of  the  system  on  one 
man;  whether  Parker  had  not  rather,  in  fact,  failed  to  check  gradual  abuses 
than  introduced  them  by  his  authority  or  encouraged  them  by  his  example.'  I 
must  say  that  although  it  is  Impossible  not  to  pity  a  man  of  such  high  qualities 
when  so  disgraced,  and  it  must  be  acknowledged  that,  with  good  luck,  notwith- 
standing all  that  he  did,  he  might  have  escaped  exposure  and  preserved  an 
untarnished  fame;  yet,  in  my  opinion,  his  conviction  was  lawful,  and  his  pun- 
ishment was  mild.  There  can  be  no  doubt  that  tJie  sale  of  all  offices  touching 
the  administration  of  Justice  (with  the  strange  exception  in  favor  of  common- 
law  judges)  was  forbidden  by  the  statute  of  Edward  VI,  and  every  chancellor 
who  afterwarda  sold  a  mastership  in  chancery  must  have  been  aware  that  he 
was  thereby  violating  that  statute."  (Lives  of  the  Lord  Chancellors,  vol.  4, 
p.  564.) 

The  report  of  this  case  perfectly  sustains  this  position  of  Lord  Campbell.  It 
establishes  beyond  doubt  that  had  not  Macclesfield's  conduct  been  made  criminal 
by  the  statute  of  Edward  VI,  he  would  not  have  been  convicted.  The  action  of 
both  houses  of  Parliament  outside  of  the  case  confirms  this  understanding  of 
the  record.  Hatsell  (vol.  4,  258),  in  a  note  to  the  case  of  Macclesfield,  fur- 
nishes the  following  facts  respecting  the  action  had  for  the  indemnity  of  the 
masters  who  had  purchased  offices  of  the  lord  chancellor.  On  the  charge  being 
sent  to  the  House  of  Lords,  Hatsell  says :  "  The  Commons  immediately  ordered 
in  a  bill  for  indemnifying  the  maisters  in  chancery  from  the  penalties  of  the  act 
of  5  and  6  Edward  VI,  chapter  16,  against  buying  and  selling  offices, 
upon  discovering  what  consideration  they  paid  for  their  respective  offices." 
The  bill  was  quickly  passed  by  both  houses. 

But  we  need  not  go  outside  of  the  very  complete  report  of  the  case  as  given 
in  the  State  Trials  to  sustain  the  declaration  that  the  proceedings  would  have 
resulted  in  an  acquittal  of  Macclesfield  had  the  charges  made  against  him  not 
involved  indictable  crimes.  Not  one  of  the  several  able  managers  for  the  Com- 
mons pretended  to  claim  a  conviction  in  the  absence  of  proof  of  an  indictable 
crime.  The  effort  of  the  managers  throughout  the  entire  trial  was  to  show  that 
such  crimes  had  been  committed  by  the  accused  earl.  They  claimed  that  the 
acts  with  which  he  stood  charged  were  crimes  at  common  law,  by  the  statute 
of  12  Richard  II,  and  of  Edward  VI ;  in  the  language  of  one  of  the  managers, 
"criminal  by  the  common  law  and  criminal  by  act  of  Parliament." 

No  unbiased  mind  can  examine  this  case  and  arrive  at  a  conclusion  respect- 
ing It  different  from  tliat  which  has  been  stated  above.  The  doctrine  of  the 
case  is,  beyond  all  question,  that  an  act,  to  be  impeachable,  must  also  be 
indictable. 

The  case  was  free  from  all  passion,  resentment,  revenge,  or  partisan  bias. 
It  was  well  considered,  and  the  vote  in  favor  of  conviction  was  unanimous. 
The  case  reflects  the  law  of  England  respecting  impeachments  as  well  as  any 
one  that  was  ever  tried  by  the  House  of  Lords.  The  rules  of  law  concerning 
crimes  and  their  proof  were  observed  and  adhered  to  throughout,  and  Maccles- 
field was  convicted  because  he  was  proved  guilty  of  crimes  declared  by  the  law, 
and  indictable  in  the  courts  of  England. 

The  case  of  Warren  Hastings  is  another  full  of  instruction.  No  one  can  read 
the  22  articles  preferred  against  Hastings  and  fail  to  discover  a  multitude  of 
crimes  prescribed  by  the  law  of  England.  Bribery,  peculation,  usurpation  of 
power,  official  corruption,  official  oppression,  and  extortion  all  appear  in  the 
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loug  array  of  crimes  laid  to  the  charge  of  Hastings,  and  each  of  them  was 
indictable  in  the  criminal  courts  of  the  realm. 

Of  these  crimes  Bnrke,  in  his  speech  on  the  third  day,  said : 

"As  to  the  crime  which  we  charge,  we  first  considered  well  what  it  was  in  its 
nature,  and  under  all  the  circumstances  which  attended  it.  We  weighed  it 
with  all  its  extenuations  and  with  all  its  aggrayations.  On  that  review  we 
are  warranted  tc  assert  that  the  crimes  with  which  we  charge  the  prisoner  at 
the  bar  are  substantial  crimes;  that  they  are  not  errors  or  mistakes,  such  as 
wise  and  good  men  might  poasibly  fall  into,  which  may  even  produce  very 
pernicious  effects^  without  being,  in  fact,  great  offenses.  The  Commons  are 
too  liberal  not  to  allow  for  the  difficulties  of  a  great  and  arduous  public  situa- 
tion. They  know  too  well  the  domineering  necessities  which  frequently  occur 
in  all  great  affairs.  They  know  the  exigency  of  a  pressing  occasion  which  in 
Its  precipitate  career  bears  everything  down  before  it,  which  does  not  give  time 
to  the  mind  to  recollect  its  faculties,  to  reenforce  its  reason,  and  to  have  re- 
course to  fixed  principles,  but,  by  compelling  an  instant  and  tumultuous  de- 
cision; too  often  obliges  men  to  decide  in  a  manner  that  calm  judgment  would 
certainly  have  rejected.  We  know,  as  we  are  to  be  served  by  men,  that  the 
persons  who  serve  us  must  be  tried  as  men,  and  with  a  very  large  allowance 
indeed  to  human  infirmity  and  human  error.  This,  my  Lords,  we  Imow,  and 
we  weighed  before  we  came  before  you.  But  the  crimes  which  we  charge  In 
these  articles  are  not  lapses,  defects,  errors,  of  common  human  frailty,  which  as 
we  know  and  feel  we  can  allow  for.  We  charge  this  offender  with  no  crimes 
that  have  not  arisen  from  passions  which  it  Is  criminal  to  harbor;  with  no 
offenses  that  have  not  their  root  in  avarice,  rapacity,  pride,  insolence,  ferocity, 
treachery,  cruelty,  malignity  of  temper ;  in  short,  in  nothing  that  does  not  argue 
a  total  extinction  of  all  moral  principle,  that  does  not  manifest  an  inveterate 
blackness,  dyed  ingrain  with  malice,  vitiated,  corrupted,  gangrened  to  the  very 
core.  If  we  do  not  plant  his  crimes  In  those  vices  which  the  heart  of  man  la 
made  to  abhor,  and  the  spirit  of  all  laws  human  and  divine  to  interdict,  we 
desire  no  longer  to  be  heard  on  this  occasion.  Let  everything  that  can  be 
pleaded  on  the  ground  of  surprise  or  error  ujton  those  grounds  be  pleaded  with 
success;  we  give  up  the  whole  of  those  predicaments.  We  urge  no  crimes  that 
are  not  crimes  of  forethought.  We  charge  him  with  nothing  that  he  did  not 
commit  upon  deliberation;  that  he  did  not  commit  against  advice,  supplica- 
tion, and  remonstrance ;  that  he  did  not  commit  against  the  direct  command  of 
lawful  authority;  that  he  did  not  commit  after  reproof  and  reprimand,  the 
reproof  and  reprimand  of  those  who  are  authorized  by  the  laws  to  reprove 
and  reprimand  him.  The  crimes  of  Mr.  Hastings  are  crimes  not  only  in  them- 
selves, but  aggravated  by  being  crimes  of  cohtumacy.  They  were  crimes  not 
against  forms,  but  against  those  eternal  laws  of  Justice  which  are  our  rule  and 
our  birthright.  His  offenses  are,  hot  In  formal,  technical  language,  but  In  real- 
ity, in  substance  and  effect,  high  crimes  and  high  misdemeanors."  (Burke's 
Works,  vol.  7,  pp.  13,  14.) 

This  is  Mr.  Burke's  own  interpretation  of  his  articles  against  Warren  Hast- 
ings. Apply  to  this  the  doctrine  that  'acts  which  are  malum  in  se  are  crimes  at 
common  law,  and  what  must  become  of  every  attempt  to  torture  this  case  into 
a  prop  to  uphold  the  dangerous  doctrine  that  public  officers  may  be  Impeached 
for  acts  not  known  to  the  law  as  crimes  or  misdemeanors?  It  is  believed  safe 
to  aver  that  every  offense  for  which  a  conviction  was  really  claimed  by  the 
managers  on  behalf  of  the  Commons  was  known  to  the  law  of  England  as  an 
indictable  crime. 

For  some  seven  years  the  trial  of  this  ponderous  case  "  dragged  Its  slow 
length  along"  before  a  conclusion  was  reached.  During  the  whole  trial  the 
rules  of  the  criminal  law  of  ESngland  were  applied  to  the  case.  Questions  rela- 
tive to  which  the  Lords  had  doubts  were  submitted  to  the  Judges.  The  mana- 
gers complained  of  some  of  the  opinions  of  the  Judges;  but  the  Lords  followed 
the  Judges.  The  end  of  the  case  was  an  acquittal  of  Hastings.  But  It  would 
be  difficult  to  understand  how  this  result  could  have  been  arrived  at  If  the 
doctrine  that  an  Impeachment  may  be  had  for  acts  not  indictable  had  been 
countenanced  by  the  Lords;  for  no  one  can  doubt  that  the  evidence  disclosed 
sufficient  in  the  way  of  mistakes,  errors,  and  misbehavior  to  Justify  a  convic- 
tion under  that  doctrine. 

The  last  English  impeachment  case  was  that  of  Viscount  Melville,  in  1806. 
A  very  complete  report  of  this  case  may  be  found  in  29  Howell,  State  Trials.  550 
to  1482,  inclusive,  and  it  will  well  repay  a  careful  perusal,  as  it  was  a  thor- 
oughly and  calmly  considered  case,  and  undoubtedly  presents  the  settled  doctrine 
of  the  English  law  of  Impeachment 
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Melville  was  treasurer'  of  the  navy,  and  the  Ck)mmoB8  charged  him  in  10 
articles  with  having  "fraudulently,  corruptly,  and  Illegally"  used,  aud  per- 
mitted others  to  use,  the  public  money  intrusted  to  him  for  private  gain.  Sir 
Samuel  RomlUy,  solicitor  general,  who  was  one  of  the  managers  for  the  Com- 
mons, in  his  argument  stated  the  case  thus :  "  My  TiOrds,  the  crimes  imputed 
to  the  noble  lord  are  of  two  kinds;  they  are  offenses  against  the  common  law 
and  a  direct  breach  of  a  positive  act  of  Pari  in  men  t.  The  first  and  the  tenth 
articles  of  impeachment  relate  only  to  offenses  at  the  common  law,  and  the 
other  articles  comprise  in  them  offenses  at  the  common  law,  and  lilsewise  viola- 
tions of  the  act  of  Parliament"  (p.  1151).  He  insisted  that  Melville's  acts 
were  indictable  crimes,  and  in  no  part  of  his  argument  did  he  claim,  nor  did 
any  other  manager  for  the  Commons  claim,  that  a  conviction  coul^  be  justified 
on  any  other  ground  than  that  the  evidence  disclosed  an  indictable  offense. 
No  one  during  the  entire  course  of  the  proceeding  and  trial  questioned  that 
such  was  the  law  of  England. 

At  the  close  of  the  case  the  Lords  sent  three  questions  to  the  judges,  sub- 
stantially directing  them  to  inform  the  house  whether  the  facts  recited  con- 
stituted such  unlawful  proceedings  on  the  part  of  Melville  as  "would  have 
been  a  misdemeanor  or  punishable  by  information  or  indictment."  The  Judges 
answered  that  they  were  not  such  unlawful  acts  as  could  be  thus  punished 
(pp.  146&-1471).  Melville  was  thereupon  acquitted  upon  each  of  the  10  arti- 
cles preferred  against  him.  And  this  closes  the  list  of  parliamentary  Impeach- 
ments in  England. 

Cases  can  be  found  in  parliamentary  history  In  conflict  with  the  doctrine 
stated.  But  that  it  would  be  wise,  safe,  or  lawful  for  the  House  of  Repre- 
sentatives to  follow  such  cases  is  utterly  dtoied.  If  we  are  to  be  guided  at 
all  by  English  cases,  let  us  resort  to  those  which  were  the  best  considered,  the 
latest,  the  most  calmly  tried,  the  most  enlightened  to  be  found  on  the  records 
of  Parliament,  and  not  those  that  were  molded  In  the  midst  of  revolution, 
directed  by  passion,  and  decided  by  unreasoning  prejudice. 

No  precedent  should  be  followed  which  is  not  founded  in  reason.  The 
enlightenment  of  the  present  day  should  not  be  obscured,  nor  Its  progress  ob- 
structed, by  the  follies,  mistakes,  or  passions  of  men  wlio  passed  away  cen- 
turies ago.  Who  would  think  of  respecting  the  infamous  ruling  of  Jeffreys 
In  Sidney's  case  because  It  was  the  act  of  a  judge  upon  the  bench?  And  yet 
who  does  not  know  that  many  of  the  parliamentary  impeachments  were  as 
full  of  passion  and  as  void  of  law  as  the  court  in  which  Sidney,  and  Russell, 
and  Armstrong,  and  Baxter  were  tried? 

The  idea  that  the  House  of  Representatives  may  Impeach  a  civil  officer  of 
the  United  States  for  any  and  every  act  for  which  a  parliamentary  precedent 
can  be  found  Is  too  preposterous  to  be  seriously  considered.  However  well 
such  precedents  may  answer  present  purjwses,  they  may  return  to  plague  those 
who  give  them  countenance.  Those  who  hold  to  the  doctrine  that  the  "  Sen- 
ate is  the  sole  judge'*  of  what  are  high  crimes  and  misdemeanors,  and  that 
"there  Is  no  revising  court"  (Am.  T^aw  Reg.,  Sept,  1867,  p.  6J60),  forget  how 
often  appeals  In  this  country  are  carried  from  Senates,  Congresses.  Presidents, 
and  courts  to  the  high  tribunal  of  the  people  at  the  ballot  box,  and  how  Inex- 
orable are  the  mandates  of  reversal  which  proceed  therefrom.  The  history 
of  this  country  is  crowded  full  of  such  appeals  and  of  their  results. 

OPINION  OF  SENATOR  F.   M.  SIMMONS. 

Mr.  President,  In  explanation  of  my  votes,  pursuant  to  consent  given  by  the 
Senate,  on  the  articles  of  impeachment  against  Robert  W.  Archbald,  charging 
misbehavior  in  office  while  he  held  the  office  of  district  judge  (an  office  which 
he  did  not  hold  at  the  time  the  Senate  voted  upon  his  impeachment),  I  wish 
to  state  I  voted  "not  guilty"  on  these  arlcles  for  the  reason  that  I  was  in 
doubt  as  to  whether  we  had  the  right  to  Impeach  the  respondent  for  acts 
committed  in  an  office  which  he  no  longer  held,  and  I  felt  it  my  duty  to  give 
the  respondent  tl^e  benefit  of  this  doubt 

The  thirteenth  article  of  impeachment  charged  the  said  Archbald  with 
sundry  acts  of  misconduct  while  he  was  district  judge  and  with  sundry  acts 
of  misconduct  while  he  was  circuit  judge,  the  latter  being  the  office  held  by 
him  at  the  time  the  Senate  voted  upon  the  articles  of  Impeachment.  I  voted 
**  guilty  "  upon  this  article  because,  In  my  opinion,  the  charge  contained  therein 
was  sustained  if  he  was  guilty  of  some  of  the  material  acts  of  misconduct 
therein  charged  while  i^e  was  holding  the  office  of  circuit  judge. 
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THXJBSDAY,  JANUARY  16,   1913. 

In  the  Senate  of  the  United  States. 

Opinions  of  Senators  filed  and  published  by  order  of  the  Senate  sitting  on  the 
trial  of  the  impeachment  of  Robert  W.  Archbald,  circuit  judge  of  the  United 
States  for  the  third  judicial  circuit,  and  designated  to  serve  in  the  Comr- 
merce  Court. 

OPINION  OF  SENATOR  BOIES  FENBOSE. 

Judge  Archbald  is  65  years  of  age,  and  has  been  upon  the  bench  28  years.  It 
is  not  alleged  or  proved  that  he  ever  violated  any  l&w  or  wronged  anyone.  It 
is  not  alleged  or  proved  that  he  ever  neglected  any  duty,  denied  or  delayed  jus- 
tice, was  partial  to  any  litigant,  or  even  impatient  with  or  discourteous  to 
counsel  or  clients  in  any  case.  On  the  contrary,  it  was  expressly  admitted  by 
the  managers  who  were  presenting  the  case  that  his  integrity,  both  as  a  judge 
and  as  a  man,  were  incontrovertible;  that  he  was  able,  industrious,  and  Im- 
ixartlal  in  the  performance  of  his  judicial  duties  and  of  good  behavior  on  the 
bench.  His  private  and  public  life,  so  far  as  has  been  either  charged  or  proved, 
is  stainless;  and  it  was  shown  that  the  people  where  he  lives  and  has  lived  for 
nearly  60  years,  the  lawyers  who  practice  before  him,  and  his  associates  on 
the  bench,  respect,  esteem,  and  love  him.  It  would  Jbe  supposed  from  those 
admitted  facts  that  there  could  be  no  doubt  that  he  was  a  faithful  public 
official  and  ought  to  be  retained  itv  his  office.  Yet  he  is  charged  in  each  of  the 
13  articles  of  impeachment  with  being  guilty  of  a  "high  crime  and  misde- 
meanor," a  charge  wholly  inconsistent  with  the  facts  admitted  by  the  managers 
themselves,  as  above  stated.  Under  such  circumstances  but  little  need  be  said 
touching  each  charge,  but  they  will  each  be  briefly  referred  to. 

The  facts  touching  article  1  show  that  a  gentleman  named  John  M.  Robert- 
son owned  the  Katydid  culm  dump,  and  that  he  was  washing  the  coal  from  it 
when  his  washery  burned  down.  He  was  required  by  his  lease  to  pay  royalty 
10  the  Hillside  Coal  &  Iron  Co.,  a  subsidiary  of  the  Erie  Railroad  Co.,  for  all 
the  coal  taken  from  the  dump,  and  that  company  in  turn  paid  royalty  to  the 
Everhart  heirs,  who  owned  a  half  interest  in  the  land  from  which  the  coal  in 
the  dump  had  been  taken.  Judge  Archbald  and  Edward  J.  Williams  obt^iined 
an  option  from  Mr.  Robertson  by  which  they  were  to  pay  him  $3,500  for  his 
interest  in  the  dump,  and  upon  application  to  the  Hillside  Coal  &  Iron  Co. 
its  general  manager  said  he  would  recommend  a  sale  of  its  interests  for  $4,500, 
thus  capitalizing  the  royalties  it  would  otherwise  have  received. 

The  matter  never  was  consummated,  because  the  Everhart  heirs  disputed  the 
right  to  dispose  of  their  interest.  The  Erie  Railroad  Co.  had  been  a  litigant 
before  the  Commerce  Court,  of  which  Judge  Archbald  was  a  member,  but  the 
litigation  was  then  pending  in  the  Supreme  Court  of  the  United  States,  and  the 
judge  did  not  take  part  in  the  decision  of  any  case  in  which  that  road  was  in- 
terested during  or  after  the  time  of  these  negotiations.  It  was  alleged  in  the 
articles  of  impeachment  that  the  dump  was  of  greater  value  than  the  price 
being  paid  for  it,  but  that  claim  was  abandoned  at  the  trial.  It  may  be  that  it 
would  have  been  better  had  the  judge  not  engaged  in  any  other  business  than 
in  the  performance  of  his  judicial  duties,  but  until  the  doing  so  is  forbidden  by 
law  the  fact  that  he  or  any  other  Judge  does  so  can  not  make  their  act  a  "  high 
crime  and  misdemeanor.*'  Especially  can  no  inference  of  improper  conduct  be 
drawn  as  against  Judge  Archbald,  in  view  of  the  express  admissions  above 
stated. 

In  article  2  the  judge  is  charged  with  assisting  in  the  settlement  of  certain 
pending  litigation  between  the  Delaware,  Lackawanna  &  Western  Railrond  Co. 
and  the  Marian  Coal  Co.  for  a  consideration  to  be  paid  him  in  case  the  settlement 
was  made.  At  the  trial  the  claim  that  he  was  to  be  paid  was  abandoned.  The 
facts  showed  that  one  C.  G.  Boland,  a  neighbor  and  friend  of  Judge  Archbald 
for  over  30  years,  employed  one  George  M.  Watson,  an  attorney  in  Scranton,  to 
try  and  settle  that  litigation.  Watson  asked  Judge  Archbald  to  introduce  him 
(Watson)  to  the  proper  official  of  the  railroad.  The  judge  wrote  ^veral  letters 
and  had  several  interviews  with  officials  of  the  railroad  to  arrange  for  meetings 
between  them  and  Watson,  but  took  part  in  no  negotiations  touching  the  matter. 
Much  of  that  which  the  judge  did  was  done  at  the  request  of  his  friend  Boland, 
who  urged  the  judge  to  do  what  he  did  because  he  (Boland)  feared  that  hla 
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brother,  who  was  largely  interested  in  the  Marian  Coal  Co.,  would  lose  his  mind 
if  the  case  was  not  settled.  It  never  was  settled,  and  nobody  was  in  any  way 
harmed  or  wronged.  To  some  it  may  seem  that  it  would  have  been  better  had 
the  Judge  not  tried  to  help  his  old  friend,  but  as  no  law  forbade  it,  surely  it  can 
not  properly  be  called  a  "  high  crime  and  misdemeanor." 

The  facts  as  to  article  3  show  that  the  Judge  and  three  others  tried  to  lease 
Packer  No.  3  culm  dump  from  the  Girard  estate  with  the  consent  of  the  Lehigh 
Valley  Coal  Co.,  which  had  a  lease  upon  that  and  much  other  property  of  the 
Girard  estate,  which  lease  was  about  expired.  The  Girard  estate  did  not  care 
to  lease  the  dump,  and  nothing  further  was  done  in  the  matter.  Here  also  it 
may  be  said  that  it  would  have  been  better  had  the  Judge  not  attempted  to  en- 
gage in  business,  but  no  law  forbade  it,  and  admittedly  it  did  not  affect  him  in 
any  way. 

The  diarge  in  article  4  is  that  the  Judge  communicated  with  counsel  on  one 
aide  of  a  pending  litigation  without  communicating  the  facts  to  counsel  on  the 
other  side.  It  appeared  that  the  case  of  the  LouiSYllle  &  Nashville  Railroad  Co. 
9.  Interstate  Commerce  Commission  had  l>een  argued  in  the  Commerce  Court, 
and  In  consultation  the  Judges  of  that  court  had  determined  to  decide  the  case 
against  the  railroad.  Judge  Archbald  dissented  from  that  conclusion,  and  in 
the  course  of  writing  his  dissoiting  opinion  discovered  that  there  was  a  mistake 
In  the  typewritten  testimony.  He  wrote  to  the  counsel  who  offered  that  depo- 
sition In  evidence  to  find  if  he  was  not  correct  In  that  conclusion,  and  upon 
receiving  a  reply  that  he  was  he  pasted  that  letter  on  the  margin  of  the  testi- 
mony where  everybody  could  see  it  Subsequently  he  wrote  to  the  same  counsel 
in  regard  to  a  claim  that  there  appeared  in  the  evidence  proof  that  the  com- 
modity rates  which  had  been  part  of  the  litigation  before  the  Interstate  Com- 
merce Commission  showed  frequent  changes  from  what  ^as  known  as  the 
Cooley  award,  which  formed  the  basis  of  all  rates  in  the  territory  where  the 
railroad  operated.  The  answer  showed  that  the  case  in  the  Commerce  Court 
had  nothing  to  do  with  commodity  rates,  because  that  matter  had  not  yet  been 
decided  by  the  Interstate  Commerce  Commission.  He  did  no^  show  either  letter 
to  counsel  on  the  other  side,  nor  did  either  letter  have  anything  to  do  with  the 
decision  of  the  case,  the  opinion  in  which,  so  far  as  relates  to  these  two  matters, 
being  written  by  another  Judge  and  decided  upon  grounds  not  referred  to  in 
either  letter. 

Article  5  charged  that  the  Judge  received  $600  for  attempting  to  Induce  the 
Philadelphia  &  Beading  Coal  &  Iron  Co.  to  sell  a  culm  dump  to  one  Frederick 
Wamke.  Six  witnesses  testified  that  that  charge  was  untrue  and  no  one  testi- 
fied that  It  was«  The  $600  was  In  fact  paid  as  a  commission  for  effecting  the 
sale  of  a  fill  belonging  to  the  Lacoe  &  Shlffer  Coal  Co.  to  the  Premier  Coal  Co. 
Of  that  commission  the  Judge  received  $250,  but  the  matter  had  no  connection 
whatever  with  Mr.  Wamke  and  the  Philadelphia  &  Reading  Coal  &  Iron  Co. 

The  allegation  in  article  6  that  the  Judge  used  his  influence  to  induce  the 
Lehigh  Valley  Railroad  Co.  to  purchase  from  the  Everhart  heirs  their  interest 
in  600  acres  of  land  had  no  evidence  to  support  it,  nor  would  it  have  been  a 
high  crime  and  misdemeanor  had  the  fact  been  so. 

Article  7  charged  that  the  Judge  corruptly  agreed  to  purchase  from  one 
W.  W.  Rissinger  an  interest  in  a  gold-mining  scheme  in  Honduras;  that  while 
that  matter  was  pending  he  acted  as  Judge  at  the  trial  of  a  case  in  which  Ris- 
singer was  largely  interested  and  indorsed  a  note  for  $2,500,  which  was  duly 
discounted  and  the  proceeds  of  which  was  to  pay  for  the  interest  in  the  gold- 
mining  scheme.  The  evidence  uncontradictedly  showed  that  the  note  was  in- 
dorsed five  days  after  the  case  was  ended ;  that  It  was  not  given  for  stock,  but 
was  purely  for  the  accommodation  of  Rissinger,  who  had  been  a  scholar  in  the 
Judge's  Bible  class,  and  that  the  stock  was  held  by  the  Judge  as  collateral 
security  for  the  payment  of  the  note. 

Articles  8  and  9  charged  that  the  Judge  indorsed  a  note  for  $500,  which  he 
caused  to  be  presented  to  C.  G.  Boland  and  W.  P.  Boland,  who  were  Interested 
in  the  company  which  was  a  party  litigant  in  his  court,  and  when  they  refused 
to  discount  it  he  caused  It  to  be  presented  to  one  C.  H.  Von  Storch,  who  had 
been  a  litigant  in  his  court  some  time  before,  and  that  Von  Storch  caused  his 
bank  to  discount  it.  The  facts  were  shown  to  be  that  the  Judge  indorsed  the 
note  as  an  accommodation  to  a  friend,  who  alone  arranged  all  the  matters 
stated.  All  agreed  that  the  Judge  saw  no  one  in  relation  to  the  matter  and  that 
the  only  correspondence  or  conversation  he  had  was  with  Von  Storch,  who  called 
him  up  on  the  telephone  to  inquire  if  the  indorsement  was  genuina  No  one  pre- 
tends that  the  Judge  ever  did  anything  further  in  regard  to  the  matter. 
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Article  10  charges  that  In  1910  the  judge  went  to  Europe  at  the  expense  of 
and  as  the  guest  of  Henry  W.  Gannon,  who  was  a  director  and  officer  of  seTcral 
corporations  who  might  become  litigants  in  the  judge's  court,  which  then  was 
the  middle  district  of  Pennsylvania.  The  fticts  were  that  the  corporations  were 
the  Great  Northern  Railroad  and  certahi  Pacific  coast  corporations,  who  never 
had  and  never  were  likely  to  have  any  litigation  in  that  court ;  that  Mrs, 
Archbald  and  Mr.  Cannon  were  first  cousins,  had  grown  up  together  and  been 
lifelong  friends;  that  she  had  been  ill;  that  Mr.  Cannon  invited  her  and  the 
judge  to  visit  him  at  his  cottage  near  Florence;  and  that  the  judge,  who  had 
not  had  a  vacation  for  several  years,  consulted  with  the  other  judges  in  his 
circuit,  and  was  advised  to  go  with  his  wife,  and  did  go.  Why  he  should  not 
have  gone  nobody  can  see.  Certainly  no  one  can  understand  how  it  is  possible 
under  the  admission  as  to  good  character — integrity,  as  hereinbefore  stated — it 
is  possible  to  suppose  that  his  going  constituted  a  "high  crime  and  misde- 
meanor." 

Article  11  charged  that  when  he  went  on  that  trip  he  accepted  a  gift  of  over 
1500  from  attorneys  practicing  in  his  court.  It  appeared  that  a  few  minutes 
before  the  vessel  sailed  Judge  Alonzo  T.  Searle,  of  Wayne  County,  Pa.,  handed 
Judge  Archbald  a  sealed  envrfope,  on  which  was  written  "  Hon.  R.  W.  Archbald. 
Sailing  orders:  Not  to  be  opened  until  24  hours  at  sea."  When  he  a^ed  what 
it  meant  he  was  told,  "A  good  sailor  obeys  orders."  After  the  vessel  sailed  he 
opened  the  envelope  and  found  in  it  a  list  of  subscribers  to  the  fund,  who  had 
been  personal  friends  for  many  years,  and  the  sum  of  money.  He  was  thus 
placed  in  a  cruel  dilemma,  for  if  he  returned  the  money  it  would  appear  as  If 
he  were  accusing  them  of  wrongdoing.  For  that  reason  he  kept  it.  Until  he 
oi)ened  the  envelope  he  did  not  know  that  any  attempt  had  been  made  or  was 
being  made  in  regard  to  that  matter.  That  he  can  be  guilty  of  a  "  high  crime 
and  misdemeanor  "  because  when  it  was  too  late  to  return  it  to  Judge  Searle 
he  did  not  metaphorically  slap  his  friends  in  the  face  by  returning  it  is  not  even 
conceivable. 

Article  12  complains  because  he  appointed  a  lawyer  who  was  counsel  for  a 
railroad  company  as  jury  commissioner.  The  law  requires  that  the  jury  com- 
missioner shall  be  a  citieen  of  the  district  in  good  standing  and  of  the  opposite 
party  from  the  clerk  of  the  court.  The  appointee,  J.  Butler  Woodward,  was 
all  those  things,  and  we  are  told,  and  no  one  contradicted  it,  that  he  comes 
from  an  honorable  and  respected  family  in  Pennsylvania.  The  managers  Ad- 
mitted at  the  trial  that  he  had  done  nothing  wrong,  and  it  was  proved  by  the 
records  that  he  did  not  practice  in  the  court  of  which  he  was  jury  commissioiier. 
If  a  lawyer  ought  not  to  be  a  jury  commissioner,  it  is  easy  to  say  so  by  act 
of  Congress,  but  there  is  as  yet  no  such  act.  Hence  there  can  be  no  just 
ground  of  complaint  against  the  judge. 

Article  13  is  a  general  clause  without  particulars.  Intended  to  embrace  In 
general  language  the  first  nine  articles,  except  the  fourth,  without  adding  any- 
thing new.  Judge  Archbald  was  declared  not  guil^  upon  the  second,  sixth,  sev- 
enth, eighth,  ninUi,  tenth,  eleventh,  and  twelfth  artlcle& 
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82.— Photographic  copy  of  Exhibit  7 704 

83.— Photographic  copy  of  Exhibit  10 704r-705 

84. — ^Renewal,  John  Henry  Jones  note 726 

86.— Letter,  November  24,  1911,  R.  W.  Archbald  to  Richards 744 

86. — ^Letter,  November  25, 1911, ,  vice  president  and  general  manager 

to  R.  W.  Archbald 744 

87.— Note,  Premier  Coal  Co.,  by  Fredk.  Wamke,  $510 761 

88. — ^ACTeement  to  pay  Fred  Vf.  Jones  percentage,  signed  by  J.  Henry 

Jones,  Fred  W.  Jones 764 

89. — ^Letter,  December  4,  1908,  Crisman  &  Myers  to  Rissinger 778 

90. — Copy  of  renewal  of  Rissinger  and  Sophia  Hutchinson  note,  March  1, 

1912,  R.  W.  Archbald,  $2j500 782 

91. — ^Transcript  of  judgment  agamst  Rissinger  and  Sophia  Hutchinson  on 

$2,500  note 782 

92. — ^Memorandum  outstanding  stock,  Scran  ton-Honduras  Mining  Co 784 

93. — Certified  copy  of  record.  Old  Plymouth  v.  Pacific  Fire  Insurance  Co.  785-789 

94. — ^Appointment  J.  B.  Woodward  jury  commissioner 800 

95.— Letter,  February  27,  R.  W.  Archbald  to  Darling 865 

96. — Copy  of  opinion  of  Judge  Williams  of  Supreme  Court  of  Pennsylvania 

(vol.  127^  p.  145,  Pa.  St.  Rep.) 898 

97. — Copy  of  opmion  of  Judge  Williams  of  Supreme  Court  of  Pennsylvania 

(vol.  127,  p.  161,  Pa.  St.  Rep.) 900 

98. — ^Rittenhouse  report  (referred  to  in  his  testimony,  371, 373) 985, 986 

Priuted  at  pages 1106-1109 

99. — Letter,  Frank  L.  Crosby,  clerk  to  the  Attorney  General,  Washington, 
D.  C.,  Seattle,  Octooer  3,  1912,  relative  to  jury  commissioner  for 

western  district  of  Washington  (northern  division) 1221 

100.— Opinion  of  Judge  Archbald  (Feb.  28, 1912),  United  States  (Commerce 
Court,  No.  4,  April  session,  1911.    Louisville  &  Nashville  R.  R.  v. 

Interstate  Commerce  Commission 1316-1331 

101. — Proof  sheet  of  picture  of  Federal  building,  Scranton,  Pa 1385 

Respondent's  exhibits — 

A. — Assignment,  September  5, 1911,  Williams  to  Boland  and  a  silent 

party '. 198 

B. — ^Assignment,  September  5,  1911,  Williams  to  Boland  and  a  silent 

party 198 

C— Letter,  April  19, 1912,  Taylor  to  May 246-247 

D.— Letter,  April  11, 1912,  Holden  to  May 247 

E.— Letter,  April  11, 1912,  Heckel  to  May 247 

F.— Letter,  April  11, 1912,  Bevan  to  May 247 

G.— Letter,  April  13, 1912,  Saltonstall  to  May 247-248 

H. — Copy  opinion  United  States  Supreme  Court  in  Lighterage  case 

marked  but  not  offered 332 

Formally  offered,  received,  and  printed 1351-1355 

I. — Copy  of  paper  showing  final  artion  taken  in  the  Lighterage  case 

by  the  Commerce  Court  for  identification 332 

Formally  offered,  received,  and  printed,  final  opinion  (Commerce 

Court 1356-1367 

K. — Statement^  signed  by  Williams  and  witnessed  by  Miss  Blackmore, 
concemmg  telling  Boland  he  made  mistake  m  not  discounting 
note 466-457 
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Exhibite— Continued . 

Bespondent's  exhibite— Continued.  ?•««. 

L. — Photographic  copy  of  same 45^-467 

M. — ^Map  o!  Oxford  and  Packer  dumps  for  identification 681 

Formally  offered  and  received 1384 

N. — Copy  of  memorandum  prepared  by  Mr.  Cockrell,  confidential 
clerk  to  Commissioner  Meyer,  emoracing  Mr.  Boland's  story  of 
Judge  Archbald's  conduct,  and  by  Commissioner  Meyer  taken 

to  the  President 702-703 

O.— Letter,  April  11,  1912,  Bev&n  to  Robertson  &  Law 818 

P.— Letter,  April  11,  1912,  Heckel  to  Robertson  &  Law 818 

Q.— Letter,  April  30,  1912,  Saltonstall  to  Robertson  &  Law 819 

R.— Letter,  Apr.  11,  1912,  Holden  to  Robertson  &  Law 819 

S. — Letter  giving  result  of  examination  and  tests  Katydid,  Apr.  5, 

1912,  Johnson  to  May 835-836 

T. — Photograph  of  Federal  building,  Scranton,  Pa.  (for  identification 

only,  not  offered  in  evidence)  two  photographs 949 

U. — Certified  copy  of  plans  Federal  building,   Scranton,   Pa.  (for 

identification  only,  not  offered  in  evidence)  four  plans 949 

V. — ^Blue  printJ^May^sJ  of  Katydid  dump 987 

W. — Report  of  H.  W .  Saums  on  Katydid  dump 990 

X.— Letter,  March  8, 1911,  J.  Henry  Jones  to  John  W.  Peale 1016 

Y.— Letter,  March  23, 1911,  R.  W.  Archbald  to  John  W.  Peale 1016  1017 

Z.— Letter,  March  30, 1911,  unsigned,  to  R.  W.  Archbald 1017 

AA.— Jitter,  April  29,  1911,  J.  Henry  Jones  to  Peale 1017 

BB. — Letter,  November  27, 1911,  unsigned  president,  to  George  E.  Kirk- 

Satrick,  superintendent  of  Girard  estate,  making  application  for 
[0.3  Packer 1113-1114 

CC— Letters,  April  22,  1911,  John  W.  Berry  to  Hon.  R.  W.  Archbald, 

advising  would  sell  coal  in  old  gravity  fill  for  cash 1126 

April  27,  1911,  John  W.  Berry,  secretary  and  treasurer  Lacoe  & 
Shiffer  Coal  Co.,  to  Hon.  R.  W.  Archbald,  advising  that  in 
accordance  with  request,  offer  coal  in  old  gravity  fill  between 

planes  4  and  5  for  |7,500  cash 1126 

May  11,  1911,  The  Lacoe  &  Shiffer  Coal  Co.,  John  W.  Beixy,  sec- 
retary, to  Hon.  R.  W.  Archbald,  granting  extension  of  option, 

as  requested 1126 

May  25,  1911,  The  Lacoe  &  Shiffer  Coal  Co.,  John  W.  Berry,  sec- 
retary, to  Hon.  R.  W.  Archbald,  again  extending  option 1126 

June  17, 1911,  The  Lacoe  &  Shiffer  Coal  Co.,  John  W.  Berry,  secre- 
tary, to  Hon.  R.  W.  Archbald.  extending  option  to  July  1, 1911 . .    1125 
July  5,  1911,  The  Lacoe  &  Shiffer  Coal  Co.,  John  W.  Berry,  sec- 
retary, to  Hon.  R.  W.  Archbald,  extending  option  until  August 

1,1911 1126 

December  16, 1911,  John  W.  Berry  to  Hon.  R.  W.  Archbald,  rela- 
tive to  telephonic  option  for  10  days  at  $6,000 1126 

December  23,  1911,  John  W.  Berry  to  Hoii.  R.  W.  Archbald,  re- 
porting inability  to  answer  definitely 1125 

DD.—Letters,  December  27,  1911,  R.  W.  Archbald  to  My  Dear  Mr. 

Berry,  relative  to  $6,000  cash  payment 1127 

Febniary  21, 1912,  R.  W.  Archbald  to  My  Dear  Mr.  Berry,  offering 
$7,000,  conditioned  upon  |2,000  cash,  balance  at  rate  of  20  cents 

per  ton 1127 

EE.— Letter,  December  11, 1911,  Walter  S.  Bevan,  to  Charles  P.  Holden, 
advising  Brooke  people  refused  to  sign  option,  and  asking  cer- 
tain questions 1129 

FF.-<^heck,  December  11,  1908,  W.  W.  Rissinger,  $2,000 1140 

GG. — Statement,  showing  names  and  usual  occupations  of  jury  com- 

^^         missioners  throughout  the  United  States 1151-1153 

HH. — Letters,  relative  to  jury  commissioners  in  various  States 1222-1229 

JJ.— Letter,  March  20,  1910,  H.  W.  Cannon  to  Dear  Elizabeth  (Mrs. 

Archbald)  relative  to  European  trip 1231-1232 

KK.— Letter,  March  29,  1910,  H.  W.  Cannon  to  My  Dear  Judge  (Judge 

Archbald)  relative  to  European  trip 1232 

LL. — Letter,  April  5,  1910,  H.  W.  Cannon  to  My  Dear  Judge  (Judge 

Archbald)  relative  to  European  trip 1233 
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Exhibits — Contiiiued . 

Bespondent'e  exhibits — Continued.  Page. 

MM. — Letter,  December  13,  1911,  E.  &  G.  Brooke  Land  Co.,  D.  Owen 

Brooke,  assistant  treasurer,  to  Hon.  R.  W.  Archbald 1242 

NN.— Letter,  December  22,  1911,  fe.  &  G.  Brooke  Land  Co.,  D.  Owen 

Brooke,  assistant  treasurer,  to  Hon .  R.  W.  Archbald 1242 

00.— Copy  of  United  States  Senate  Exhibit  24  (docket  United  States 
Commerce  Court,  October  session,  1911)  except  some  personal 

memoranda  of  Judge  Archbald 1248 

PP.— Letter,  March  7, 1911,  M.  Schlosser  to  Hon.  R.  W.  Archbald 1269 

QQ.— Letter,  May  9,  1911,  M.  Schlosser  to  Hon.  R.  W.  Archbald. .  1269-1260 

RR.— Letter,  June  12, 1911,  M.  Schlosser  to  Hon.  R.  W.  Archbald 1260 

SS.— Letter,  August  2, 1911,  M.  Schlosser  to  Hon.  R.  W.  Archbald 1260 

TT.— Letter,  August  5,  1911,  M.  Schlosser  to  Hon.  R.  W.  Archbald. . . .  1260 
UU.— Names  of  donors  of  $526,  ^  on  European  trip,  April  16,  1910- . . .  1278 
W. — ^Transcript  of  docket  entnee  of  Commerce  Court  m  Louisville  d 

Nashville  R.  R.  Co.'^case 1346-1347 

WW.— Transcript  of  docket  entries  in  so-called  Lighterage  case  No.  38.  1347-1348 

XX. — ^Transcript  of  docket  entries  in  Fuel  Rate  case  No.  39 1349 

YY. — ^Transcript  of  docket  entries  in  Meeker  case  No.  49 1360 

ZZ. — ^Transcript  of  record  No.  66,  Circuit  Court  of  Appeals,  May  term, 
1909,  Marian  Coal  Co.  v,  reale  (In  hands  of  the  Secretary  of  the 

Senate) 1373 

AAA. — Opinion  Supreme  Court  in  Fuel  Rate  case 1367 

BBB.— Certificate  from  District  Court  of  United  States  for  Middle  District 
of  Pennsylvania^  showins  all  the  cases  which  appeared  in  that 
court  in  which  Lehigh  Valley  Coal  Co.  or  Lehigh  Valley  R.  R. 

Co .  were  parties 1373-1374 

CCC— Letter,  December  12, 1911,  Julian  W.  Mack  to  Helm  Bruce  (Ix)ui8- 

ville  &  Nashville  caae) 1375 

DDD.— Letter,  December  15,  1911,  Hehn  Bruce  to  Hon.  Julian  Mack 

(Ix)uisville  &  Nashville  case) 1375 

EEE.— December  22, 1911,  Julian  W.  Mack  to  Helm  Bruce  (Louisville  & 

Nashville  case) 1375 

FFF. — Opinion  of  Interstate  Commerce  Commission  in  L.  &  W.  R.  R.  (X). 
case  to  which  reference  was  made  by  Judge  Archbald  in  his 
testimony ^ 1377-1382 


Final  vote 1620-1650 

H. 

Hillside  Coal  A  Iron  Co.,  oflScers  of 214 

Honduras  Mining  Co.,  omeers  of 783, 784 

House  of  Representatives: 

Managers  on  part  of 36, 96 

Brief  of,  furnished  to  Senators 809,1679 

Brief  of,  printed 1051 

Resolutions  of,  ori^nating  impeachment 97 

Message  to,  of  President  United  Statee 97 

I. 

Impeachment 4-6, 31 

Expenses  of 31 

Articles  of 6-11 

Answer,  respondent 44-^ 

Replication 61-62 

Message  from  House  as  to  adoption  of  replication 61 

Resolution  of  House,  April  26,  1912,  embodied  in  President's  message  to 

House w 97-98 

Procedure 1 1, 27, 29-30, 32-33, 43 

Administration  of  oath  to  Presiding  Officer  and  Senators 27-28 

Summons 36-36 

Postponement  of 41 

Motion  for  extension  of  time , 36 
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Impeachment — Continued. 

Motion  for  extension  of  time — Continued. 

Aigument —  Page. 

Mr.  Worthington 37-38 

Mr.  Manager  Clayton 37-39 

Fixing  time  for  trial  of 62,72,91 

Aigument — 

Mr.  Worthington 62-64, 66-68, 70-89 

Mr.  Manager  Clayton 62-72, 76, 83, 86 

Authorities 86-87 

Affidavit  of  respondent  for  postponement  and  accompanying  affidavits 77-78 

Pleadings 74 

Law  upon  which  managers  relied 86-87, 127 

Select  committee  of  Senate  on 12 

J. 

JudCTient  of  Senate 1660 

To  be  communicated  to  President  and  House  of  Representatives 1660 

Jurisdiction,  citation  of  authority 112 

K. 
Katydid  culm  dump: 

Negotiations  with  the  Hillside  Coal  &  Iron  Co.,  relative  thereto 100 

Dump  and  colliery 216 

Beginning  negotiations  for  sale  of  bank  to  Williams 216-217 

Decision  not  to  sell 217-218 

Negotiations  for  sale  again  taken  up 218-219 

Witness  (May)  told  Judge  Archbald  to  send  Williams  to  him 218-226 

Witness  (May)  knew  Archbald  interested  in  proposed  purchase 218-226 

Witness  (May)  told  Williams  he  would  recommend  sale  for  $4,600,  and 

wrote  letter,  referred  to  as  "Exhibit  4" ^ 219 

Alleged  sale  to  Bradley  for  $20,000 219-220 

Drawii^  of  contract  (Exhibit  6)  granting  all  right,  title,  and  interest  of 

Hillfi&e  Coal  &  Iron  Co.,  m  buik  to  Williams 222 

Contract  sent  to  Bradley 223 

Reason  for  changing  mind,  reference  to  sale 223-224 

Refusal  to  make  conveyance  to  Williams 226 

Understanding  of  Williams's  part,  and  as  to  pavment  purchase  price 226 

WiUiaitts  and  Archbald  to  sell  to  Bradley,  who  was  to  pay  the  Hillside 

Coal  &  Iron  Co 226-227 

No  attention  paid  to  Williams  except  requested  by  Archbald 227 

Williams  could  do  nothing  without  mflu«iM;e  of  Archbald 227 

Judgeship  onl^r  added  to  Archbald 's  standing  as  a  man — might  have 

influenced  witness  (May) 228-229 

Operation  of  colliery  by  Robertson  &  Law 232 

Optetationof 233-236 

Rojfalty 233-234 

Estimate  of,  and  price  of  culm  dump 237 

Testimony  of  William  P.  Boland,  relative  thereto 442-446 

Robertson's  agreement  to  sell  interest  in,  reference  to 433 

Started  in  1886 812, 828, 829 

Archbald,  R.  W.,  explanation  of 1235-1249 

L. 

Law,  of  case,  relied  upon  by  managers 86-87, 127 

Letters* 

R.  W.  Archbald  to  W.  A.  May,  May  31,  1911 136 

W.  A.  May  to  E.  J.  Williams,  August  30, 1911 139 

(Exhibit  3)  R.  W.  Archbald  to  C.  P.  Conn,  November  6,  1911 143 

(Exhibit  4)  E.  J.  Williams  to  Charles  F.  Conn,  March  13,  1912 144 

(Exhibit  6)  W.  A.  May  to  Richard  Bradley,  April  11,  1912 148 

(Exhibit  8)  W.  A.  May  to  Richard  Bradley,  April  13,  1912 164 

K.  W.  Archbald  to  Thomas  Darling,  August  3 170 

A.  S.  Worthington  to  Mr.  Manager  (Clayton,  relative  to  filing  further  plead- 
ings, August  2,  1912 74 

Cockrell  letter 467 

Bruce  letter  to  Worthington 631-632 
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M. 

Managers:  Page. 

On  part  of  HouBe  of  Repredentatives 85, 95 

Aigumentof 1398-1491,1585-1614 

Case,  rest 1393, 1394 

Marian  Cfoal  Co 202, 

388, 390, 391, 393, 424, 432, 581, 586, 592-595, 605, 612, 613, 696, 964, 966 

Officers  and  stockholders  of 424 

Production  of,  exclusion  of  testimony  as  to • 964, 966 

D.,  L.  &  W.  Railroad  Co.,  difficulties  with. ...  388, 391, 392, 395, 581-586, 696-698 

0. 
Orders: 

Informing  House,  Senate  ready  to  receive  managers 3 

Referring  message  of  House  to  select  conunittee,  naming  of  committee 12 

That  articles  of  impeachment  be  printed 12 

To  proceed  to  consideration  of  articles  of  impeachment 15 

That  Secretary  notify  House  Senate  is  organized  for  the  trial 29 

That  summons  be  issued. 32-33 

For  adjournment  to  July  19 33 

That  Secretary  inform  House  Senate  in  Chamber  ready  to  proceed 34 

Authorizing  presiding  officer  to  sign  all  orders,  etc 34 

Requiring  respondent  to  present  his  answer  on  July  24,  1912 36 

Requiring  respondent  to  present  his  answer  on  July  31,  1912 39 

Requiring  respondent  to  present  his  answer  on  Jul^  29,  1912 41 

Allowing  managers  imtil  Aug[U8t  1,  to  present  replication,  and  that  subse- 
quent pleadings  be  filed  with  Secretary  of  Senate,  and  notice  given 41-42 

As  to  procedure  of  Senate 42 

That  proceedings  be  printed  as  separate  document  daily  for  use  of  Senate. .  43 

•  That  attested  cop)r  ot  answer  be  commimicated  to  the  House 59 

That  answer  be  printed 59-60 

Requiring  managers  and  respondent  to  furnish  list  of  witnesses  to  Seigeant 

at  Arms  and  trial  proceed 62 

That  consideration  of  question  as  to  when  trial  proceed  be  postponed 72 

That  lists  of  witnesses  be  furnished  by  managers  and  respondent  to  Ser- 
geant at  Arms  to  be  subpoenaed  for  August  7, 1912,  and  for  attendance  of 

additional  witnesses 75, 91-92 

That  trial  proceed  August  15,  1912 91 

That  a  list  of  witnesses  be  furnished  the  Sergeant  at  Arms  by  the  managers 
and  the  respondent,  who  shall  be  subpoenaed  to  appear  on  December  3, 

1912 91-93 

Hours  of  daily  sessions,  fixing  same 96, 231, 1395 

That  opening  statement  be  made  on  behalf  of  managers  by  one  person,  and 

one  person  on  behalf  of  respondent 96 

That  recess  be  taken 96 

That  evidence  be  received  and  decision  as  to  admissibility  reserved 158 

That  briefe,  etc.,  as  prepared  by  managers  and  respondent  be  filed  with 

Secretary  and  printed  in  record 1 . .  177 

Attachment  for  J .  H.  Rittenhouse 179 

Attachment  for  John  Henry  Jones 325 

Order  for  attachment,  James  F.  Bell 681 

That  evidence  of  managers,  case  in  chief,  conclude  Saturday,  December  14, 

and  evidence  of  respondent  commence  Monday,  December  16 683 

Extending  afternoon  session  of  court 755 

Attachments  for  C.  H.  Von  Storch  and  W.  M.  Ruth 757 

Attachment  for  Charles  B.  Squire 807 

Attachment  vacated 938 

Limiting  number  of  character  witnesses 916 

To  interrogate  Mary  G.  Boland,  by  managers 969 

That  the  proceedings  be  indexed  and  bound  during  holiday  recess,  and 

furnished  to  Senators,  managers,  and  counsel  as  soon  as  possible 1012 

Adjourning  court  until  January  3,  1913 1048 

Final  argument,  limiting  time,  and  division  thereof  between  managers  and 

counsel 1395 

As  to  delivery  of  copy  of  manuscript  to  Reporter 1397 

Final  vote,  fixing  date  and  hour  of 1617 

Directing  Secretaiy  of  Senate  to  acquaint  House  of  Representatives  of 
date  and  hour  of,  and  that  the  Senate  sitting  as  High  Court  of  Im- 
peachment will  proceed  to  pronounce  judgment 1618 
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Orders — Continued . 

Final  vote,  fixing  date  and  hour  of — Continued.  Pa8«- 

Ab  to  form  of  question 1618 

I  Withdrawn 1618 

t  Beasons  for  vote  of  each  Senator  and  filing  opinion 1618 

Amended 1619 

;  Form  of  question  on 1620 

That  respondent  be  removed  from  office  and  forever  disqualified  from 
i  holding  and  enjoying  any  office  of  honor,  trust,  or  profit  under  United 

;  States 9 1649 

Adopted 1650 

Directing  Secretary  to  communicate  to  the  President  and  House  of 
Representatives  order  and  judgment  of  Senate,  and  transmit  certi- 
fied copy  of  same  to  each 1660 

P. 

Pealecase 436-437-442 

'  Record  in,  offered  by  respondent,  and  objection 935-936 

I  Ruliog 93e-938 

Certified  copy  of  record  in  district  court 425 

i  Postponement: 

Mr.  Worthington 62-72 

Mr.  Manager  Clayton 62-72 

Mr.  Worthington 79-93,89 

Mr.  Manager  Clayton 83-89 

Citation  of  authorities 86-87 

Order  fixing  date 91-95 

President  of  United  States,  message  of,  to  House  of  Representatives 97 

Presiding  officer : 

Mr.  Bacon 60, 95-1649 

Mr.  Gallinger 3-60 

Oath  suiministered  to 28 

Pronouncement  of  sentence  by  Mr,  Bacon 1650 

Procedure  of  Senate 42, 94-95 

Debate  on 12-26 

Rule  2 15 

Rule  3 14 

Rule  5 19 

Rule  7 19 

Rule  8 25 

Rule  9 33 

Rule  10 33 

Rule  23 30 

R. 
Reed ,  James  A . ,  Hon . : 

Question  proposed  to  be  propounded  to  respondent  as  to  insertion  of  word 

"  not "  in  original  record  now  to  go  to  Supreme  Court 1614 

Read  to  Senate 1614 

Considered  in  executive  session,  determined  should  not  be  asked 1615 

Withdrawn 1615 

Replication 61-62 

Respondent: 

i  Answer  of ;  44^59 

Appearance  of 36 

Argument  for 1482-1520-1586 

Bnef  for 1067 

'  Case  of 810 

Case,  rests 1384-1394 

i  Counsel  for 36,96,875 

Court,  found  guilty  by : 1623-1627-1628-1630-1647 

;  Sentence 1650 

Rules  of  Senate: 

Infraction  of,  by  Mr.  Worthington,  withholding  his  remarks  from  record . .     1616 

I  Clayton,  Mr.  Manager,  statement  by 1616-1617 

Worthington,  Mr.  A.  S.,  statement  by 1617 
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S. 

Sentence,  to  be  imposed,  deliberation  as  to  in  executive  session 1648 

Pronouncement  of 1660 

Silent  party  agreement,  preparation  of,  and  details 278, 281 

Silent  partner  paper 72, 157, 160-161, 197, 278, 435, 452 

Simpson,  M.,  Mr.: 

Argument  for  respondent 1482-1520 

T. 
Tel^rams: 

F.  D.  Underwood  to  Capt.  May 240 

W.  A .  May  to  Underwood 240 

GeqreeM.  Watson  to  R.  W.  Archbald,  October6,  1911 633 

R.  W.  Archbald  to  George  M.  Watson,  October  7,  1911 633 

Testimony; 

Admissibility  of 148 

Citation  authorities 151 

Williams's  assignment 156-159 

Admitted 158-159 

Williams's  deposition  taken  at  Scranton 205-208, 263-271, 301-308 

Admissibility,  as  to  conduct  of  Judge  Archbald  in  Peale  case 448-449 

Ruling 449-451,  452, 453, 454 

Admission  of,  and  rulings 455-460 

Admissibility  of 401 

Authorities 402,403-408 

Ruling,  postponing  argument 409 

Admission  of 609-610 

Rulinff 609-610 

As  to  strildng  out 611-612 

Ruling 616 

As  to  testimony  of  Christopher  G.  Boland  concerning  Judge  Archbald 's 

interest,  etc.,  in  settlement 634,  708-719 

Argument  of  Mr.  Manager  Floyd 634 

Mr.  Worthington 635-636 

Agreement 636 

Rulings 650-656-659 

Ruling  as  to — 

Examination 661 

Cross-examination : . . .      419 

Objections 208, 266 

Admissibility  evidence 266-269 

Correspondence  (Eirkpatrick,  witness) 664 

E  vid  ence 673-674 

Reading  of  certified  statement  of  Williams  in  connection  with  dis- 
count of  note 456 

E  vid  ence 279-280 

Admissibility  of,  Mr.  Manager  Floyd  thereon 401 

Citation  of  authorities 402-405 

Mr.  Simpson 407 

Ruling 408 

Further 429 

Ruling 429 

Admissibility  of  evidence  in  testimony  of  Christopher  G.  Boland,  resumed .      708 
Argument — 

Mr.  Manager  Sterling 708-711 

Ruling 711 

Mr.  Manager  Sterling  (continuing) '. . . .  711-712 

Mr.  Simpson 712-714 

Authorities 714-716,717 

Mr.  Worthington 716-717 

Authorities 716-717 

Ruling 718 

Vote  of  Senate,  question  admitted 718-719 

Admissibility  of  testimony  of  Commissioner  Meyer 697-698 

Ruling ; 698 


INDEX.  xni 

Testimony — Continued . 

Adnussibility  of  testimony  of  CommiBsioner  Meyer — Continued.  Page. 
(Edward  R.  W.  Searle)  concerning  dinner  proposed  for  Judge  Arch- 
bald,  and  gift  on  European  trip 794-796 

Rulings 795 

(Thomas  F.  Farrell)  as  to  contract  and  interest  of  Judge  Archbald 804 

Ruling 805 

Loomis  (objection) 810-812 

Ruling 811-812 

Motion  to  strike  out  (Robertson's) 820-821 

Ruling  (overruled) 821 

Jennings  (objection) 842-846 

Ruling 842-846 

As  to  answering  question , 847-848 

Ruling. 847-848 

Saums  (objection)  as  to  examination  of  bank,  and  report 872-873 

Ruling. 873 

Reese  A.  Phillips  (witness),  as  to  conversation  with  C.  G.  Boland. .  875-878 

Rulings 876-879 

Ernest  Warren,  as  to  European  purse 879-880 

(Objection  to),  ruling 879-880 

As  to  principal  cnaracteristics  as  judge,  etc 881 

Mr.  Worthington 881 

Citing  Cnase  case 881 

Citing  Peck  case 882 

Secretary  Belknap 883-884 

On  Constitution 885 

Rules  of  evidence  stated  by  managers 886 

Mr.  Manager  Norris 886-887 

Mr.  Manager  Clayton 887 

Ruling 889-890 

Mr.  Worthmgton,  quoting  opening  statement  of  Mr.  Manager  Clayton.       890 

Ruling 891 

Objections  and  ruling 892-897 

Opinions  of  Judge  Williams,  of  Pennsylvania  Supreme  Court 898 

Ooiection  by  respondent,  reference  to  statement  in  opinion  of  Judge 
Williams 901-902 

Rul  ing 90 1-902 

Objections  and  rulings 903 

Geor|ge  Gray  (witness),  objections  and  rulings 905-909 

William  J.  Fitzgerald  (witness),  objections  and  rulings 932-935 

Record  in  Peale  case  offered,  objection 935-936 

Ruling 936-938 

McPherson  (witness),  objections  and  rulings 909-910 

Ruling  as  to  character  witnesses 910-915 

Statement,  Mr.  Clayton 914-915 

Order  limiting  to  15 916 

Frank  R.  Shattuck,  reference  to  article  7 940-941 

Ruling 940-943 

William  A.  May,  objection  as  to  investigation  by  Merriman  of  Katydid 
dump 979 

Ruling 979 

Blueprint 980-982 

Suggestion  to  introduce  aD  reports 982-983 

Rulings 983 

Three  reports  admitted 986 

Clarence  S.  Woodruff,  objection  by  managers  to  conversation  with  C.  G. 
B  oland 950 

Ruling 950-953, 955, 956 

As  to  Bias 958 

Rulings 957, 958 

Charles  B.  Witmer,  objection  to  question  as  to  whether  Judge  Archbald 
influenced  decision  in  Peale  case 959 

Ruling;  excluded 959, 960 

Frank  E.  Donnelly,  objection  to  question  as  to  collusion  and  ruling. . .      961 


Trial:  Tug^ 

Organization  of 36 

Counsel  informed  thereof 3S 

Completion  of  examination  in  chief  by  managen 806-807 

Reapondent'e  case 810 

BeaiX)ndent  reeU ; 1384-1394 

Managers  rest 1393-1394 

Evidence  concluded 1394 

Argument 1398-1614 

Verdict 1623,1627,1628,1630,1647 

Sentence 1660 

aoeed 1660 

V. 
Voto,  final: 

Order  fbting  hour  for 1617 

Older  acquainting  House  of  Repieaentativee  of  hour  of 1618 

Order  as  to  form  of  question 1618 

Withdrawn 1618 

Rule  22 1618 

Question  left  open 1618 

Order  allowing  Senators  to  file  opinion lSlS-1619 

Order  fixing  form  of  question 1620 

Article  ):  Guilty,  68;  not  guilty,  6.     (Guilty) 1623 

Article  2:  Guilty,  46;  not  guilty,  25.     (Not  guilty) 1626 

Articles:  Guilty,  60;  not  guilty,  11.     (Guilty) 1627 

Article  4:  Guilty,  52;  not  guilty,  20.    (Guilty) 1628 

Article  5 :  Guilty,  66;  not  guilty,  6.    (Guilty) 1630 

Article6:  Guilty,  24;  not  guilty,  45.    (Not  trnllK) 1632 

Article?:  Guilty,  29;  notguUty,  36.    (Not  l:.iiIiV) 1634 

Articles:  Guilty,22;  not  guilty,  42.    (Nolk-iUiV) 1637 

Articles:  Guilty,  23;  not guUty, 39.     (Noi  frniliv 1638 

ArticlelO:  Guilty,  1;  not  guilty,  65.      Nol  j;i:il[v) 1640 

Article  11;  Guilty,  11;  not  guilty,  51.    (N<.r  -wiiy) 1641 

Article  12:  Guilty,  19;  not  guilty,  46.     (N-.i  u-udi/) 1642 

Article  13:  Guilty,  42;  not  guilty,  20.     (GiuliM 1647 

Respondent  found  guilty  on  5  articles  ami  not  guilty  on  8  articles. 
Excused  from  voting — 

Mr.  Bacon  (presiding  officer) 1622 

Mr.  Bradley 1621 

Mr,  Dillingham 1620 

Mr.  HeisVell  (not  ewom  in  as  judge) 1615-1621 

Mr.  Jackson 1621 

Mr.  Johnston  of  Texas  (not  Bwom  in  as  judge) 1394-1621 

Mr.  Kern 1620 

Mr.  Tillman  (except  article  1) 1621 

Mr.  Clarke  of  Arkansas  on  articles  involving  acts  allied  while  United 

States  district  judge 1621 

Mr.  Foster  on  3,  7,  8,  9,  10,  11,  12 1627-1633,1638 

Mr.  Newlands  on  7.  8,  9,  10,  11,  12 1636 

Mr.  Poindexter  on  6 1631 

Mr.  Smith  of  Georgia  on  2,  7,  8,  9,  10,11,12 1625,1634,1636 

Mr.  Smith  of  Maryland  on  7 1634 

Mr.  St«neon7,  8.  9,10,11,12 1632 

Mr.  Swansonon  7,  8,  9 1632 

Mr.  WUliams  on  6 1631 

On  article  13— 

Mr.  Chamberlain 1643 

Mr.  Clark  of  Wyoming 1643 

Mr.  Gronna 1643 

Mr.  Johnson  of  Maine 1643 

Mr.  Lippitt 1643 

Mr.  Sutherland 1643 

Mr.  Warren 1643 

Opinions  on — 

Mr.  Borah 1634 

Mr.  Brandegee 1638,1647 

Mr.  Bryan 1636 
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Vote,  final — Continued. 

Opinions  on — Continued.  Vas^, 

Mr.  Catron 1660-1662 

Mr.  Crawford » 1663-1668 

Mr.  Cullom 1663 

Mr.  Cummins 1663 

Mr.  du  Pont 1643,1644,1646,1647 

Mr.  Gronna 1662 

Mr.  McCumber 1668-1660 

Mr.  OUver 1658 

Mr.  Owen 1647 

Mr.  Paynter 1664-1676 

Mr.  Penrose 1664,1676-1678 

Mr.  Poindexter 1641, 1647, 1648 

Mr.  Reed 1640-1641 

Messrs.  Root  and  Lodge 1660 

Mr.  Simmons 1644, 1646, 1676 

Mr.  Stone 1662 

Mr.  Works 1661 

W. 
Witnesses: 

Orders  as  to  subpoenaing 62, 79, 91-94 

List  of 132-133 

Attendance  of,  for  respondent 214 

As  to  discharge  (order^ 213-214 

Leading  of,  and  refresning  memory 136-137 

Authorities  (Mr.  Worthington) 136-137 

Ruling 137 

Directing  attention  of 250-261 

Concludmg  calling  of ,  for  managers,  etc.  (order) 681-683 

Madeira  and  Hill 696 

James  F.  Bell,  V.  L.  Peterson,  W.  L.  Pryor,  John  M.  Robertson  discharged 

as  to  managers 766 

Peterson  and  Robertson  to  be  summoned  for  respondent 767 

£.  J.  Williams,  J.  R.  Dainty,  John  W.  Berry,  Thomas  Darling,  Mrs.  Hutch- 
inson discharged  as  to  manaeers 807 

Ruling  as  to  discharge,  and  subpoena  of  witnesses  for  respondent 807 

Discharge  of,  character  witnesses  for  respondent:  Henry  M.  Edwards, 
E.  C.  Newcomb,  Frederick  W.  Fleitz,  W.  W.  Watson,  Joseph  C.  Fraley, 
Henry  C.  Niles,  Harold  M.  McClure,  Charles  M.  Clement,  W.  J.  Schaffer.      938 

Final  discharge  of  all 1394 

Worthington,  Mr.,  opening  statement 111-127 

Closing  argument 1520-1686 


DiaBST  OF  TBSTHCONT. 


A. 

Pace. 

Aichbald,  Elizabeth  C,  wife  of  respondent 1230 

Testified  regpeurding  European  trip,  Article  10 1230-1234 

Archbald,  James 674 

Girard  estate,  engineer  of 674 

Archbald,  Robert  W.,  nephew  of 679 

NeeotiationB  with,  in  reference  to  securing  from  Girard  estate  Packer 

Nos.  3  and  4,  culm  banks 674 

Correspondence  with,  relative  thereto.  Exhibits  78  and  79 675-677, 679 

Packer  Nos.  3  and  4,  report  of 677-678 

Packer  No.  3,  taken  away  by  Lehigh  Vallev  Railroad  Co.,  and  delivered 

to  Lehigh  Valley  Coal  Co ' 678 

As  to  concealing  interest  of  Judge  Archbald  iu  proposed  leasing  of 680 

Archbald,  Robert  W^  respondent 1234 

As  to  article  1,  Katydid  dump 1234-1250 

Article  2,  attempt  to  settle  dispute  between  Nfarian  Coal  Co.  and  Delaware, 

Lackawanna  &  Western  R.  K.  Co 1250-1258,1393 

Balance  of  case 1250-1394 

B. 

Baer,  Geoige  F 741 

Philadelphia,  president  of  Philadelphia  d  Reading  Coal  &  Iron  Co. ;  also 

the  Philadelphia  &  Reading  Railroad  Co.  and  Reading  Coal  &  Iron  Co. .  741 

Explanation  of  companies,  as  to  stock  and  united  ownership,  etc 741-742 

Warnke,  interview  with,  in  reference  to  controversy  between  his  company 
and  the  Philadelphia  &  Reading  Coal  &  Iron  Co.,  and  desire  to  lease  culm 

bank  of  the  Lincoln  colliery 742 

Richards's  report  and  refusal  to  lease 742 

Judge  Archbald:  As  to  approaching  Richards  on  behalf  of  Warnke 743 

Beardslee,  Dwight  J.,  Peckville,  Pa.,  washery  coal  business 945 

Katydid  culm  dump,  knows  it,  examined  it 945 

Conclusion,  that  it  was  too  small;  to  build  plant  would  cost  115,000  to 

$18 ,  000 94&-946 

BelicL  Frank  L.,  Scranton,  vice  president  Du  Pont  Powder  Co.  of  Pennsylvania.  870 
^tydid  culm  dump,  entered  into  negotiations  with  Robertson  for  piur- 

chase  of,  offered  for  $10,000 870 

Declined  to  buy,  partly  on  recommendation  of  expert,  Saums 871 

Hillside  Coal  &  Iron  Co.,  vague  idea  it  somewhat  interested 871 

Belin,  Henry,  jr.,  Scranton,  ra 916 

Judge  Archbald,  known  35  years 916 

Know  others  who  know  him 916 

Reputation  for  honesty  and  integrity  perfectly  good 916 

Bell,  James  F.  : 

Nonappearance 672 

Attachment,  order  for 681 

Order  for  attachment  vacated 694-695 

Berry  John  W 1068 

(Article  5)  secretary  of  Lacoe  &  Shiffer  Coal  Co.  knows  old  gravity  fill  leased 

by  that  company  to  Frederick  Warnke 1068 

N^tiations  started  with  Judge  Archbald ;  sale  made  to  Warnke  and  asso- 
ciates; final  proposition  made  by  Judge  Archbald 1068 

Correspondence 1068-1071 

Met  at  Judge  Archbald 's  office  after  making  first  draft  of  contract,  and  gen- 
eral explanations 1072 

Bevan,  Walter  8.,  Scranton,  attorney 976 

Everhart  heirs,  represented  Charles  P.  Holden,  who  is  married  to  one 976 

81525— S.  Doc.  1140,  62-^,  vol  2 38*  XVII 
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Bevan,  Walter  S.,  Scranton,  attorney — Continued.  Tag*. 
Identified  letter  (Exhibit  F)  dated  Apiil  11,  1912,  sent  as  Holden's  attor- 
ney, to  May 97ft 

Holden's  reasons,  he  had  learned  that  Hillside  and  other  interests  in  Katy- 
did culm  bank  about  to  be  sold 977 

Robertson  &  Law.  letter  to  (Exhibit  O) 977 

Holden,  did  not  know  had  been  to  May's  office;  did  not  know  May  told 
Holden  they  were  about  to  sell  and  he  had  better  set  these  notices  in. .      976 
Bolandj  Christopher  G.,  Scranton,  Pa.,  insurance  and  real  estate,  interested  in 

banking  business  at  Lackawanna,  N.  Y 393 

Marian  Coal  Co.,  interested  in 393 

Officers  and  stockholders  of 393 

Suit  against,  by  John  W.  Peale 393 

In  Federal  court  for  middle  district  of  Pennsylvania 393 

R.  W.  Archbald,  judge  of  the  court  at  time 393 

Note  for  $500,  bearing  name  of,  presented  for  discount  at  office  in  Scranton 
in  fall  of  1909  by  Edward  J.  Williams,  made  by  John  Henry  Jones;  suit 
of  Peale  against  Marian  Co^  Co.  pending  at  time,  for  which  reason  thought 

improper  to  discount  note  and  aecKned 394-414 

Went  to  his  office,  where  met  Watson,  and  Judge  Archbald  informed  him 
he  was  going  to  assist  Watson,  who  was  an  attorney  employed  by  witness 
to  dispose  of  property,  in  effort  to  get  litigation  between  the  Marian  Coal 
Co.  and  Delaware,  Lackawanna  &  Western  Railroad  Co.,  and  particularly 
Peale  case,  then  pending  in  his  court,  settled.  Archbald  said  he  would 
give  it  a  good  deal  of  consideration ;  that  it  was  a  good  case  to  settle  out  of 

court 395-396-414-415 

Thinks  was  in  August,  1911 396 

Judge  of  Commerce  Court  at  time 396 

Watson  to  be  paid  $5,000  for  services 397 

Copy  of  agreement  therefor  (Exhibit  32) 397-415 

At  this  or  subsequent  call  Archbald  called  on  telephone  to  Scranton  office  of 
E.  E.  Loomis,  vice  president  Delaware,  Lackawanna  &  Western  Railroad 

Co.,  to  arrange  interview  with  him  in  reference  to  this  matter 397, 398 

Nothing  said  as  to  Archbald 's  interest  in  making  settlement 398 

Negotiations  to  make  settlement » 398 

Understood  judge  assisting  Watson 399 

Tele^mj  asking  for  meeting  with,  from  Watson  (Exhibit  33) 399-420 

Adnussibility  of  question  as  to  conversations  with  Watson  relative  to  Arch- 
bald's  interest  or  participation  in  settlement 400- 

409,  634, 635,  636, 708,  709, 710, 711,  712,  713,  714,  715,  716,  718. 719 

Question  submitted  to  Senate,  and  admitted 719 

Watson  said  that  as  judge  was  assisting  he  felt  he  ought  to  be  compensated, 
and  that  he  proposed  to  compensate  him  at  one-fourth  amount  he  was 

to  receive  in  excess  of  $95,000 720 

Watson  never  said  Archbald  demanded  anything 722 

Watson  mentioned  other  names  to  participate  in  excess 722, 723 

Letter  received  from  Judge  Archbald  in  regard  to  settlement  (Exhibit  34) .      409 

Watson  negotiations  for  settlement  failed 410 

Witness  then  took  up  matter  with  Reese  A.  Phillips,  superintendent  of 
coal-mining  department  of  Delaware,  Lackawanna  <x  Western  Railroad 
Co.,  and  E.  E.  Loomis,  vice  president  Delaware,  Lackawanna  &  Western 

Raib^adCo 410-411 

Attorney  General,  statement  to 421 

Wrisley  Brown,  statement  before *.  417. 720, 723 

In  which  testified  that  in  his  talk  with  Judge  Archbald  he  told  him  ne 

would  intervene  as  friend  of  Watson  and  of  witness 417 

Judiciary  Committee,  testimony  before,  in  which  he  said  he  had  nothing 
to  say  that  would  impi^n  integrity  of  Jud^e  Archbald  in  any  way,  except- 
ing what  said  about  Williams  presenting  Archbald  note  to  be  discounted; 
felt  reluctant  to  mention  matter  to  judge  because  Williams,  he  thought, 
might  have  approached  him  without  the  authority  or  knowledge  ot 

Archbald 418 

All  he  knew  as  to  Archbald  having  any  pecuniary  interest  in  proposed 
settlement  was  that  Watson  said  he  thought  he  was  entitled  to  some 
compensation.  All  that  Watson  said,  substantially,  that  bore  upon 
the  question  of  Archbald  receiving  anything  was  that  the  judge 
would  be  very  influential  in  bringing  sale  about,  and  that  he  in- 
tended to  have  him  compensated  for  it 721 
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Bolandj  Guistopher  G.,  Scranton,  Pa.,  insurance  and  real  estate,  interested  in 
banking  business  at  Lakawanna,  N.  Y. — Continued. 
Judiciary  Committee,  testimony  before,  etc.^ — Continued.  Page. 
Never  heard  Archbald  intmiate  that  he  was  to  receive  financial  con- 
sideration  : 721 

Subpoena  required  the  production  of  certain  papers,  among  them 
letter  from  Judge  Archoald,  dated  November  13,  1911,  and  papers 
mentioned  therein  and  returned  herewith,  and  witness  stated  he 
did  not  have  the  papers.  After  last  appearance  on  stand  made 
inquiry  in  reference  to  them,  and  best  information  was  obtained 
from  Mr.  Pryor,  also  a  witness  here,  that  he  had  been  asked  to  pre- 
pare some  data  or  statistics  for  George  M.  Watson  in  reference  to 
the  Marian  Cc»l  Co.  property.  Has  found  none  of  the  papers  re- 
turned to  him  by  Judge  Ajchbald;  can  not  tell  what  became  of  them, 
except  that  Mr.  Pryor  told  him  he  believed  he  saw  the  papers  in  the 
office  of  the  Marian  Coal  Co.  He  questioned  W.  P.  Boland  as  to  his 
knowledge  of  the  papers  and  the  letter  of  Judge  Archbald,  and  he 

had  no  recollection,  so  unable  to  locate  them 1218 

Relative  to  meeting  with  Geoive  M.  Watson  at  office  of  Judge  Arch- 
bald, in  which  Judge  Archbald  said  in  substance  that  he  understood 
Boland  had  employed  Watson  to  settle  the  matters  with  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  for  1100,000,  Watson  to  be  paid 

15,000 1385-1388 

Talked  with  managers  before  taking  stand;  did  not  tell  this  before 
because  thought  had  covered  whole  matter  fully,  or  else  overlooked 

it 1388-1393 

Boland,  Mary  F.,  niece  of  Christopher  G.  and  William  P.  Boland,  stenographer 

in  office  of  William  P , 966 

£.  J.  Williams  stated  in  office  of  William  P.  Boland,  Scranton,  September 
18,  that  he  had  seen  Judge  Archbald,  and  he  showed  him  a  brief  he  was 

preparing  for  Erie  Railroad  Co 968 

On  September  28,  1911,  he  was  aeain  in  office  and  said  he  was  going 
to  the  judge's  oMce  to  look  at  a  brief  the  judge  was  preparing  for  the 

Erie  Railroad  Co 968, 970, 971 

Contract  signed  by,  to  W.  P.  Boland,  dated  September  5,  1911,  drawn 

by  witness,  designated  as  silent-party  paper 972 

Boland,  William  P. ,  Scranton,  engaged  in  coal  operations 424 

Robert  W.  Archbald,  judge  of  court  at  time  case  of  Peale  v.  Marian  Coal 

Co.  was  brought :. .      426 

Presided  at  trial 426 

During  trial,  Williams  called  with  note  made  by  John  Henry  Jones, 
indorsed  by  Judge  Archbald,  asked  him  to  discount  it;  he  refused 
because  not  a  money  lender,  and  in  Judge  Archbald 's  court  at 

time 426,433,434,441 

Williams  told  him  he  made  mistake 441 

Williams's  written  statement  regarding  making  mistake  in  not  dis- 
counting note 456-467 

Overruled  demurrer  in  Peale  case  because  he  refused  to  discount  note, 
so  stated  to  Commissioner  Meyer,  of  Interstate  Commerce  Commis- 
sion; that  Judge  Archbald  was  being  used  by  the  railroads  to  crush 
them  out  of  existence,  and  prevent  them  getting  decision  before 
that  commission;  that  Judge  Archbald  was  the  cause  of  being  held 
up  for  $34,000  by  fictitious  judgment  that  could  only  be  decided 
against  them  on  technicalities  with  dishonest  lawyer  acting  with 

corrupt  judge 437 

Meant  Judge  Archbald;  unfit  for  position. 438 

Charges  Judge  Archbald  with  responsibility  for  all  embarrassments 
of  his  company,  and  troubles  in  Peale  case,  ruining  company,  aid- 
ing^ railroaas  to  wipe  them  out  of  business 439, 440, 441, 442, 443 

Williams  told  him  Archbald  had  influence  with  the  railroads 442 

He  suggested  to  Williams  to  get  a  letter  from  Archbald  to  Capt.  May . .  442, 443 
Sug^sted  to  Williams  to  have  Judge  Archbald  use  his  innuence  with 

New  York  office 442 

Conn,  suggested  to  him  Katydid  was  a  bargain 443 

Letters  to 443,444 

Wells  &  Torrey,  did  not  want  Conn  to  take  property  because  of  Archbald*s 
connection 446, 447 


Boland,  William  P.,  Scranton,  engaged  in  coal  operadoiu— Coatinued.  Pao- 

E.  J.  Williams,  contract  or  assignment  (Exhibit  7)  giving  to  witQ£69  and 

silent  party  one-third  interest  in  profits  from  sale  of  Katydid 426, 

427, 428, 429, 430, 434, 435 

Released  therefrom 430 

Had  at  the  hotel  the  tonnage  books  of  the  Marian  Goal  Co.;  also  "The 
records  of  said  company  showing  all  shipments  of  coal  by  that  company 

since  the  beginning  of  their  operations 1217 

All  m^ps,  pamphlets,  data,  statistical  tables,  and  other  papers  perti^ning 
to  the  Marian  Coal  Co.,  which  were  submitted  to  George  M.  Wataon  in 
connection  with  tne  attempted  settlement  of  the  lidfi^ation  with  the  Dela- 
ware, Lackawanna  A  Western  R.  R.  Co.,  or  the  sale  oy  the  said  company 
to  the  said  railroad  company  of  its  property,  and  which  were  returned  by 
him,  required  by  the  suopoena  to  be  produced,  the  witness  said  he  could 
not  do,  "because  I  never  gave  him  any  papers  or  ever  received  any 

papers  from  him  " 1 217 

Bradley,  JElichard,  Peckville,  Pa.,  coal  business 308 

Katydid  culm  dump,  knows  about 309 

Offered  Williams  n6,000  for 310 

In  Roland's  office  offered  him  $20,000 310, 311 

Tom  Star  Jones  offered  $25,000 310,  319 

Knew  Mav  interested,  because  Williams  said  he  had  option  from  May. .    311 

Contract  from  May 312 

Returned  contract  to  May 314,316,317,318,319 

Williams,  E .  J . ,  told  him  that  ArchlM^ld  had  one-half  interest  in  the  matter . .      321 

No  suggestion  made  as  to  keeping  that  fact  quiet 321 

No  suggestion  that  Archbald's  connection  was  a  secret 322 

Brown,  John  T.,  Scranton 1163 

Reporter  on  Scranton  Times 1163 

Been  so  employed  10  years,  and  was  working  on  that  paper  in  April,  1912 . .    1153 
Articles  with  reference  to  Jud^  Archbald  appeared  for  first  tune  in  thi^t 
paper  April  22,  1912,  in  article  entitled  ^'Changes  filed  against  Judge 
Archbala,  of  the  Commerce  Court,"  which  was  the  first  appearance  of 

any  newspaper  article  published  in  Scranton 1164 

Article  appeared  in  Philadelphia  North  American  same  day 1154 

So  far  as  Knowledge  ^es  the  North  American  appears  in  Scranton  at  9 

o'clock  in  the  morning - 1L54 

First  edition  of  Scranton  Times  gets  on  the  streets  about  half  past  1  o'clock 
in  the  afternoon;  three  daily  editions;  second  one  about  half  after  3  and 

last  about  quarter  past  4 — that  is  our  last  edition — ^the  stock  extra 1154 

Brownell,  Greorge  F.,  New  York  City,  vice  president  and  general  solicitor  Erie 

Railroad  Co 271 

Erie  Railroad ,  stockholder  in  Hillside  Coal  &  Iron  Co. ,  interlocking  officers.      271 

Judge  Archbald,  knows  slightly 272 

Letter  from,  asking  for  appointment  ( Exhibit  19) 272 

Reply  (Exhibit  20) 273 

Cafteld  at  his  office,  New  York 274 

Said  he  was  interested  in  endeavor  to  clear  title  to  coal  property  in 
which  Hillside  Coal  &  Iron  Co.  claimed  some  interest;  that  negotia- 
tions had  been  had  with  Capt.  May,  then  manager  of  the  Hillside  Coal 
&  Iron  Co.;  that  he  understood  the  matter  had  been  referred  to  the 
New  York  office;  understood  liim  to  say  he  was  in  the  city  in  connec- 
tion with  other  matters  than  court  duties,  and  called  for  purpose 

of  ascertaining  where  the  matter  was 274, 277 

Referred  and  introduced  him  to  Mr.  Richardson,  vice  president  of  the 
Hillside  Coal  &  Iron  Co. ;  related  to  NTr.  Richardson  substance  of  his 

statement  to  him  and  left  them 274,  276 

No  reference  made  to  fact  tliat  Archbald  was  member  Commerce  Court, 

and  he  asked  nothing  except  who  had  charge  of  matter 277 

Did  not  represent  himself  as  partner,  friend,  or  attorney  for  the  pur- 
chaser       277 

Recalled  by  Mr.  Worthington,  and  further  testified  relative  to  Article  1, 
being  the  Katydid  culm  dump  matter,  and  reearding  visit  of  Judge 
Archoald  to  Mr.  Richardson.  AVitness  said  he  knew  nothing  of  what 
occurred  between  them  until  some  time  in  following  May,  when  he  had 
a  talk  with  Richardson  and  Capt.  May.  subsequent  to  institution  of  in- 
quiry before  House  committee,  and  just  prior  to  reauest  of  witness  and 
Richardson  to  appear  before  that  committee  and  make  a  statement 1109 
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Biownell,  Geoige  F.,  New  York  City,  vice  president  and  general  solicitor  Erie 
Railroad  Co.— Continued .  Page. 

Subsequent  to  middle  of  April  witness  had  conversation  with  various 

people  as  to  his  own  information 1109-1110 

Bruce,  Hdm,  Louisville,  Ky.,  lawyer 617 

Louisville  &  Nashville  RailrcxMl  Co.,  represented  in  case  against  Inter- 
state Commerce  Commission 617 

Argued  case  in  Conmierce  Court  April  4,  1911 617 

Before  decided,  had  correspondence  with  Judge  Archbald — 

Exhibits  55  and  56 618,619 

Exhibits  67,  58,  59 620, 621, 622. 623 

Exhibits  60,  61 624 

C. 

Gatmon,  Henry  W.,  nonservice  of 799-800 

Carr,  Rollin  B.,  Scranton,  Pa.,  cashier  Providence  Bank 725 

John  Henry  Jones  note,  discounted 725, 726, 727 

Renewal  of  (Exhibit  84) 726 

Cockrell,  Allen  V.,  special  examiner,  Interstate  Commerce  Commission. . .     1147 
In  January  and  February,  1912,  was  confidential  clerk,  assigned  to  Com- 

miasioner  Me^er 1148 

Remembers  William  P.  Boland  coming  from  Scranton  to  Washington  and 

that  he  saw  witness  and  Commissioner  Meyer 1148 

Identifies  copv  of  statement  which  anpears  at  pages  702  and  703  as  one  which 

he  prepared,  which  he  understanas  Mr.  Meyer  took  to  the  President 1148 

He  received  tJie  information  therein  embodied  from  William  P.  Boland. . .     1148 
Was  present  at  a  hearing  at  the  office  of  the  Attorney  General,  February  21, 
1912,  when  Edward  J.  Williams  was  examined;  William  P.  and  C.  G. 

Boland  also  present 1148 

Mr.  Meyer  told  him  to  take  these  gentlemen  to  the  Attorney  Generars 

office;  the  Attorney  General  asked  the  questions 1148 

testimony  relating  to  Judge  Witmer  excluded 1148-1149 

Mr.  Boland's  statement  was  made  in  the  morning.  Witness  was  not  asked 
until  late  that  afternoon  to  make  memorandmn,  and  was  obliged  to  rely 
entirely  upon  memory  in  preparing  the  memorandum  which  went  to  the 

President 1148 

So  far  as  '^tness  can  remember  it  is  an  accurate  statement  of  what  Boland 

said,  or  tlie  substance  of  it 1148 

And  saying  (Exhibit  10)  that  Williams  interested  with  him  in  culm 

dump,  etc 282 

Call  upon,  at  office,  inspection  and  report  of  bank  by  Rittenhouse.      283 

Letter  from  (Exhibit  3)  and  letter  to  (Exhibit  21) 284, 285 

Called  at  office  of  attorneys  for  witness  in  Scranton,  Wells  &  Torrey. .      285 
Called  at  office  of  witness,  and  was  shown  letter  from  Williams  (Ex- 
hibit 4) 286,299,300 

Contract  submitted  by 287, 288-290, 296, 297, 298, 299 

Connell,  W.  L.  Scranton 917 

Robert  W.  Archbald,  known  all  his  life,  50  years;  acquainted  with  others 
there  who  knew  hira;  his  reputation  for  honesty  and  integrity  very  high.      917 

D. 

Darling,  Thomas,  Wilkes-Barre,  Pa.,  lawyer 862 

Hollenback  Coal  Co.,  attorney  for 863 

Judge  Archbald,  received  letter  from,  introducing  E.  J.  Williams 863 

Known  him  25  years;  knew  him  slightly  at  college 863 

Letter  from,  inquiring  about  Hollenback  culm  dump  case  (Exhibit  95) .      865 

Dainty,  James  R.,  Scranton 684 

Judge  Archbald,  acquainted  with 684 

Requested  by  W  illiams  to  call  upon,  and  did  go  to  see  him;  he  wanted 
aadress  of  Everharts  in  connection  with  closing  up  some  matter  per- 
taining to  Katydid  culm  bank  with  Everhart  heirs,  etc 685, 686 

Talked  with  concerning  Derringer  property 686,  691 
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Daviee,  Thomas  Ellsworth,  Scranton,  official  mining  engineer  for  Lackawanna, 
Luzerne,  and  Susquehanna  Counties,  and  consulting  engineer  for  State  tax 

board  of  Pennsylvania 1022 

Jones,  John  Henry,  note,  discounting  of;  told  Jones  to  take  it  to  Van  Storch.   1024, 

1026, 1026, 1027 

Katydid  coal  dump,  investigated .* 1022,1023 

DaviSj  Keese  Alonzo,  Scranton 946 

Katydid  dump,  knows 946 

LooKed  it  ova:  with  Mr.  Beardslee,  who  said  he  would  not  take  it  as  a  gift.  946-947 

Estimate  of 947 

Dimmick,  J.  B.,  Scranton,  member  of  bar,  banker,  and  manufacturer 860 

Judge  Archbald ,  known  intimately  for  30  to  32  years;  was  at  Yale  with  him .      860 

Contributed  to  European  piirse.  thinks  |50 860 

Received  acknowledgment  of,  from  Judge  Archbald 861 

Contributed  at  request  of  Mr.  Searle 860, 861, 862 

Donnelly,  Frank  E.,  Scranton,  lawyer 961 

Peale  v.  Marian  Coal  Co.,  attorney  for  the  company 961 

Testimony  as  to  alleged  collusion  with  Judge  Archbald  excluded 961 

F. 

Farrell,  Thomas  F.,  New  York  City 801 

Girard  estate.  Packer  No.  3,  and  a^eement  to  loan  money  to  equip  washery.  801 

Judge  Archbald,  in  connection  with  same 801, 802 

Meeting  at  office  of 801, 802, 803, 804 

As  to  agreement  there  that  Thomas  Howell  Jones  was  to  have  interest 

in  corporation 805 

Did  not  Know  at  time  that  Judge  Archbald  was  of  Commerce  Court. . .  806 

Fell,  D .  Newlin,  chief  justice  Supreme  Court  of  Pennsylvania 910 

Judge  Archbald,  known  for  30  years 910 

Know  other  people  who  know  him 910 

General  reputation  for  integrity  is  good;  never  heard  it  questioned. . .  910 

Fitzgerald,  William  J.,  lawyer 932 

reale  v.  Marian  Coal  Co.,  assisted  in  trial  of 932 

Testimony  as  to  order  therein  complained  of  by  William  P.  Boland,  ex- 
cluded   932 

G. 

Gallagher,  A.  F.,  Washington,  shorthand  reporter 333 

CDmmerce  Court,  reported  in,  October  2,  1911 333 

Identifies  transcrint 334 

Garman,  John  M.,  Willces-Barre 914 

^    Judge  Archbald,  known  about  30  to  32  years 914 

Reputation  for  honesty  and  int^rity  eood 914 

Gray,  George,  United  States  curcuit  judge  for  third  judicial  district 905 

Judge  Archbald ,  known  since  his  appointment  as  district  judge 905 

Heard  him  spoken  of  as  good  judge;  never  heard  his  general  character 

discussed 905 

Judge  Buffington  expressed  the  opinion  that  injustice  had  been  done  in 
a  case  in  which  ne  had  been  animadverted  on  by  Pennsylvania 

judge 907,908,909 

Gunster,  Charles  W.,  admissions  as  to  testimony  of 725 

H. 

Heckel,  James  E.,  Scranton,  manufacturer  of  brass  mine  and  mill  supplies 973 

Everharts,  administrator  of 973 

As  such  set  up  claim  to  an  interest  in  Katydid  culm  dump  and 

notices 973, 974, 976 

Judge  Archbald,  inquired  of  the  heirs,  their  names  and  addresses;  said 

making  inquiry  in  order  to  purchase  the  interest 974, 976 

Hellbut.  Moritz  Richard,  Red  Bank,  N.  J.,  coal  business 1008 

Packer  No.  3  dump,  connected  with  proposed  purchase  in  1911 1008 

T.  H.  Jones  told  him  about  it,  and  asked  him  to  go  to  Scranton  and  see 

Judge  Archbald  about  it,  who  was  partly  interested  in  it 1008, 1009 

Judge  Archbald,  nothing  said  at  any  time  about  keeping  his  interest  in  it 
quiet 1009 
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Hill,  Frank  A.,  Pottsvillej  Pa.,  coal  business,  in  chaige  of  the  mining  depart- 
ment of  Madeira,  Hill  <fe  Co 1112 

Madeira,  Hill  &  Co.,  operate  the  waahery  of  the  Oxford  Coal  Co.;  has  known 

of  it  four  and  one-half  years 1112 

Identified  letter  written  by  him  to  Mr.  Warriner  (Exhibit  75) 659 

In  connection  with  the  operation  of  the  Oxford  dump,  considered  making 
application  for  lease  of  what  is  known  bs  Packer  I^o.  3  dump,  belonging 

to  Girard  estate 1112 

In  September,  1911,  Col.  James  Archbald,  the  engineer  of  Girard  estate, 
called  his  attention  to  that  bank;  looked  it  over  very  casually,  and  made 
application  to  the  Girard  estate;  looked  it  over  in  company  with  Mr. 
Archbald,  Mr.  Weller,  inspector  for  Girard  estate,  and  Mr.  IClock,  of 
^enandoah  learned  Girard  estate  did  not  purpose  making  any  changes 

in  lessee,  and  the  matter  dropped 1112 

Walked  over  the  top  of  Packer  >;o.  3  dump 1112 

Had  no  thought  of  making  application  for  it  until  Col.  James  Archbald 
made  an  application,  and  he  c  reated  impression  in  mind  of  witness  that 

he  thought  the  Lehigh  Valley  would  not  operate  it 1113 

Formal  application  in  writing,  made  in  November,  1911 1113 

Application,  dated  Nov.  27 ,  1911 1113 

Royalties  referred  to  in  that  letter  were  lower  than  those  the  Lehigh  Coal 

Co.  was  paying 1114 

Thinks  4  is  better  bank  than  3 1114 

Received  no  written  reply  to  application;  advised  verbally  that  it  was 
intention  of  Girard  estate  not  to  take  bank  from  the  Lehigh  Valley;    * 
nothing  positive  said  about  waiting  until  new  leases  were  made,  the 

lease  of  the  Lehigh  Valley  then  being  about  to  expire 1114 

Thinks  he  knew  at  time  of 'making  applic  ation  for  Packer  No.  3  that  Judge 
Archbald  had  made  application,  but  did  not  know  that  he  had  obtained 

consent  of  the  Lehigh  people  to  re-lease  it 1114 

Hoban,  M.  J.,  Sc ranton,  bishop  of  Catholic  Church 911 

Judge  Anhbald,  known  for  16  years 911 

Reputation  for  integrity  good 911 

Holden,  Charles  I.,  Boston 1128 

Manufacturer  of  machinery;  had  relations  with  Katydid  culm  dump;  in 
latter  part  of  1911,  thinks  in  December;  was  in  ofnre  of  Laurel  line  in 
Sc  ranton,  and  saw  Mr.  Conn  who  informed  him  that  they  were  about  to 
huy  a  culm  dump  on  46,  that  being  lot  in  which  his  wife  had  interest, 
being  one-twentieth  or  small  interest  in  the  Everhart  estate;  and  told 
Conn  he  thought  he  would  make  mistake  buying  something  belonging  to 
someone  else,  and  Conn  said  he  would  drop  it.  Two  or  three  days  alter 
went  to  his  attorney  Walter  S.  Bevan,  in  Scranton,  and  instructed  him  to 
see  the  E.  &  G.  Brook  Co.,  Birdsboro,  Pa.,  owners  of  one-fourth  interest 
in  this  property;  sent  him  to  ask  if  he  could  ^et  an  option,  in  order  to 
prote<.'t  mterest  of  Mrs.  Holden  and  collateral  interests.  Under  certain 
conditions  Bevan  advised  him  they  would  grant  option,  letter  conveying 

that  information  marked  EE 1129 

After  receipt  of  letter  went  with  Bevan  to  Birdsboro  and  interviewed 
Brooke  people,  told  them  he  understood  the  Laurel  line  offered  some- 
where like  $25,000  for  the  property  to  start  with.  Mr.  Brooke  accompa- 
nied witness  to  see  property,  which  they  went  over,  and  it  resulted  in  the 

purchase  of  the  Brooke  interest  by  Holden 1130 

Option  given  January  17,  1912,  matter  completed  in  summer  of  1912 1130 

Having  obtained  option  witness  saw  Mr.  Conn  on  other  business,  who  told 
him  that  the  matter  had  been  dropped  so  far  as  the  Katydid  was  con- 
cerned, and  witness  supposed  the  wnole  thing  was  dropped  so  far  as  Judge 
Archbald  was  concerned  or  any  one  else;  that  Laurel  une  would  not  buy 
the  Katydid,  and  assumed  no  one  would  buy  it,  because  it  seemed  to  be 
common  news  and  everyone  in  Scranton  at  that  time  knew  where  the 

ownership  lay 1130 

^^as  in  Scranton  several  times  from  January  until  April,  and  on  April  11, 
1912,  his  birthday,  called  at  Capt.  May's  office  on  business  connected  with 
Everhart  estate,  and  as  he  was  about  to  leave  office,  May  said  that  he  had 
sold  the  Katydid  property  to  one  Bradley.  Witness  told  May  he  was 
taking  a  great  chance,  and  notified  him  not  to  sell  that  property,  saying 
it  belongs  to  Mrs.  Holden  as  far  as  her  interest  is  concerned,  and  that  he 
had  an  option  on  a  quarter  interest 1131 
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Holden,  Charles  I.,  Boston — Continued.  Pace. 

The  property  was  owned  by  the  Brooke  people,  one  full  quarter  interest, 
the  Everhart  estate  one  quarter,  and  the  Uiliside  Coal  &  Iron  Co.,  one-half 
interest.  The  culm  dump  was  an  individual  interest  and  could  not  be 
sold  in  part;  Hie  Erie  could  not  sell  it,  consequently  notified  May  it  could 
not  be  sold  except  in  entirety 1131 

Asked  Mr.  Heckle,  administrator  on  behalf  of  part  of  the  Everhart  estate, 
to  notify  Mr.  May;  sent  for  his  lawyer  to  come  to  D^aware,  Lackawanna 
&  Western  R.  R.,  and  asked  him  to  notify  Capt.  May  in  writing.  Left 
Scranton  at  12.40,  arrived  in  New  York  4.40,  and  from  there  sent  Capt. 
May  a  written  notice  for  himself,  which  is  in  evidence.  Upon  arrival  in 
Boston  got  Mr.  Saltonstall,  of  the  firm  of  Gaston,  Snow  &,  Saltonstall,  who 
represented  John  Everhart's  widow,  to  notify  May.  On  next  trip  to 
Philadelphia  saw  Mr.  Taylor,  husband  of  Mrs.  Holden's  sister,  and  ^t 
him  to  notify  May.  That  was  the  result  of  efforts  of  witness  to  notify 
Capt.  May  not  to  sell  this  undivided  interest.  He  pretended  to  say  he 
could  sell  whatever  interest  he  had.  So  he  could,  but  he  could  not  sell 
that  bank,  because  it  was  an  undivided  interest,  and  that  is  what  witness 
told  May 1131 

At  that  time  had  never  heard  of  any  connection  of  Judge  Archbald  with  the 
matter 1132 

Had  never  heard  in  the  slightest  degree  of  any  investigation  that  was  im- 
pending in  reference  to  Judge  Ardibald*s  connection  with  tlie  Katydid 

.    or  anything  else 1132 

Had  no  reason  except  as  stated  for  giving  or  having  those  notices  given 1132 

Bought  part  of  an  interest  of  the  Hillside  dump  on  lot  38,  known  as  the 
Florence  dunap,  through  Capt.  Mayas  the  vice  president  of  the  Hillside 
Coal  &  Iron  (Jo.  This  dump  is  in  Dupont,  Luzerne  County;,  Fa.,  and 
there  is  no  comparison  between  it  and  iJie  Katydid,  which  is  so  much 
smaller  and  so  much  poorer.  Suppose  same  reason  inspired  May  to  sell 
this  dump,  the  undivided  interest,  though  witness  had  part  of  the  leases 
from  the  other  owners,  which  may  have  influenced  May 1132 

Claims  about  a  one  twenty-fourth  interest  in  this  culm,  because  of  interest 
in  lot  46.  Presumes  May  knew  of  his  wife's  interest,  and  May  called  at- 
tention to  contract  which  he  had  made  out  and  which  was  on  his  table 
at  the  time  he  spoke  to  witness  in  his  office  on  April  11.  May  read  some 
of  the  document  to  witness,  but  not  the  whole,  and  never  saw  anything 
in  it  that  related  to  the  Everharts 1133 

Did  not  notify  May  not  to  sell  the  Hillside  interest;  simply  not  to  sell  his 
or  his  wife's  interest.  May  was  selling  his  interest,  according  to  imder- 
standing  of  witness,  and  assuming  to  work  with  Robertson  &  Law,  who 
claimed  another  part  of  the  interest,  to  sell  it  togelJier;  that  was  his  im- 
pression. Robertson  &  Law  were  mentioned  in  that  contract,  according 
to  memory.  Was  seeking  nothing  except  protection  of  wife's  and  own 
interest 1134 

All  these  notices  were  from  persons  interested  directly  or  indirectly  in  the 
Everhart  estate 1134 

From  knowledge  of  witness  there  was  reason  why  May  should  withdraw 
the  contract  Decause  of  these  notices;  May  would  get  into  trouble  if  he 
made  that  contract  in  many  ways.  In  first  place,  he  has  been  operating 
that  property  without  any  lease,  without  any  right  whatsoever.  Hill- 
side Coal  &  Iron  Co.  operated  it  for  30  or  40  years,  put  up  breaker  there, 
and  took  the  coal  out  of  the  ground.  Robertson  did  not  operate  it  until 
some  30  years,  and  then  in  1882  (dates  may  not  be  right)  that  portion  was 
pretty  well  mined.  They  had  leased  to  Robertson  &  Law,  then  Robert- 
son got  through,  and  then  the  Hillside,  in  turn,  leased  to  the  Delaware  & 
Hudson  Coal  Co.,  who  now  are  operating  the  property,  as  witness  under- 
stands       1135 

Hillside  Coal  <fe  Iron  Co.  have  not  any  lease  whatsoever,  nor  any  right  to 
mine  the  coal  on  that  property;  they  own  half  of  it 1136 

Means  the  Hillside  would  get  into  trouble  by  selling  their  half  interest  in 
the  Katydid,  because  of  their  having  no  lease  from  the  Brooke  people 
and  from  the  Everhart  people  in  all  these  years  they  have  been  operat- 
ing the  property;  they  were  fearful,  that  is  the  judgment  of  witness,  that 
an  action  might  be  brought  showing  up  the  whole  transaction  for  last  30  or 
40  years;  they  could  sell  their  right,  title,  and  interest,  and  that  is  all 
they  were  domg.  May  did  not  read  portion  of  contract  settinjg  out  differ- 
ent interests  owned:  merely  handed  the  paper  down,  saying,  "I  am 
"^iig  to  sell  to  a  man  named  Bradley,  and  nere  is  the  document " 1136 
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Holden,  Charles  I.,  Boston — Continued.  Page. 

Sent  written  notices  to  May  to  emphasize  verbal  notice,  and  notified  Rob- 
ertson &  Law  same  night 1137 

Simply  notifying  them  not  to  sell  the  Everhart  interest,  not  pretending  to 
prevent  them  sellii^  Hillside  interest 1137 

Means  that  the  Hillside  Coal  &  Iron  Co.  was  operating  lot  46,  not  Katydid, 
without  a  lease 1137 

In  summer  of  1912  witness  paid  f  1,750  for  one-fourth  interest  in  the  Katy- 
did dump •. 1139 

&0Kan,  John,  jr.,  Scranton 1329 

In  rebuttal,  by  Mr.  Manager  Sterling: 

Photographer;  took  picture  of  Federal  building  in  Scranton  (Exhibit 

No.  101) 1385 

Humphrey,  John  M.,  Wilkes-Barre,  Pa 1121 

Chief  mining  engineer  of  Lehigh  Valley  Coal  Co.  since  June  1,  1912;  before 
that  time  was  division  superintendent  of  Mahanoy  &  Shamokin  division 
of  the  Lehigh  Valley  Coal  Co 1121 

Very  familiar  with  packer  dumps 1121 

Mr.  Warriner  was  his  chief;  had  occasion,  he  thinks  it  was  in  November, 
1911,  to  talk  with  him  on  question  of  wnat  should  be  done  about  Packer 
No.  3 1121 

Madeira,  Hill  &  Co.  never  made  application  for  packer  No.  3 1121 

Knew  Judge  Archbald  made  application 1121 

Matter  of  leasing  dump  had  been  referred  to  him  by  Mr.  Warriner;  he  made 
a  map  and  estimated  the  quantity  in  liie  several  dumps  in  the  vicinity  of 
Packer  No.  4,  then  went  to  Wilkee-Barre,  Mr.  Waninger's  headquarters, 
with  data  and  went  over  it  with  him.  Shortly  after  they  were  together 
Judge  Archbald  entered  the  office.  It  was  decided  not  to  lease  Packer 
No.  2  and  No.  4,  but  told  judge  that  he  could  have  Packer  No.  3 — ^Mr. 
Warriner  did 1122 

Advised  Mr.  Warriner  as  to  character  of  these  dumps  and  as  to  their  wortli; 
advised  not  to  lease  2  and  4,  but  did  advise  leasing  of  No.  3  because  of  its 
inferior  quality  and  location,  it  being  at  such  a  point  that  could  not  take 
it  througn  breaker  economically  for  two  reasons — one  on  account  of  dis- 
tance from  the  breaker,  and  another,  was  putting  a  large  rock  bank  be- 
tween breaker  and  dump.    Considered  No.  3  of  no  value 1122 

Grave  this  advice  to  Mr.  Warriner  before  entrance  of  Judge  Archbald 1122 

Participated  in  the  conversation  with  Judge  Archbald;  the  three  banks 
were  generally  discussed 1122 

First  knowledge  had  of  Judge  Archbald 's  application  was  meeting  him  in 
Mr.  Warriner's  office 1122 

Did  not  know  that  2  or  4  was  in  his  application 1122 

From  knowledge  of  the  business,  advised  Mr.  Warriner  that  it  would  be  to 
the  interests  of  the  company  to  let  Judge  Archbald  have  No'.  3 ;  made  that 
recommendation  honestly  and  with  only  best  interests  of  the  Lehigh 

•  Valley  Cola  Co.  in  mind 1122 

No.  3  was  originally  a  coal  dump — that  is,  smaller  sizes  of  coal  from  old 
Packer  No.  3  breaker;  afterwards  rock  was  dumped  on  same  coal  dump, 
making  it  very  much  less  valuable  as  a  washery  proposition,  consequently 
there  was  a  very  much  less  percentage  of  coal  in  the  dump  than  in  either 
of  the  other  dumps.  In  addition,  the  location  made  it  a  much  more  ex- 
pensive proposition,  and  the  rock  bank  mentioned  would  render  it  almost 
impossible  to  get  the  dump  to  the  breaker 1122 

At  time  of  application  of  Judge  Archbald  No.  3  could  not  have  been  worked 
with  an^  profit  by  the  Lehigh  Valley  Coal  Co.,  pa>dng  the  current  royalty 
to  the  Girard  estate,  and  from  that  time  to  this  no  one  could  do  it 1123 

Eastern  No.  4,  during  years  from  1904  to  1907,  was  worked  intermittently, 
and  about  1,000  cars  altogether  put  through,  which  contain  about  3  tons 
each — ^about  3,000  tons  of  this  bank  put  through  breaker;  reason  for  not 
taking  more  was  on  account  of  quality  of  bank,  which  contained  lot  of  flat 
slate  very  difficult  of  separation 1123 

Does  not  know  reason  why  his  .company  should  permit  Judge  Archbald  to 
buy  or  lease  one  of  its  coal  dumps  any  more  than  any  other  business  man .     1123 

Does  not  recall  leasing  or  selling  dumps  before  that  time 1123 

Made  his  recommendation  before  knew  who  was  making  the  application, 
and  did  not  know  that  Judge  Archbald  was  the  applicant  at  the  time 1 124 

Was  personally  in  charge  of  those  matters,  under  Mr.  Warriner 1124 
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Humphrey,  John  M.,  Wilkes-Barre,  Pa. — Continued.  Page. 

From  reading  hiB  testimony,  thinks  Mi.  Warriner  knew  who  the  applicant 
was 1124 

J. 

Jenny,  William  S.,  New  York^  vice  president  and  general  counsel  for  Delaware, 

lAckawanna  &  Western  Railroad  Go 610 

Marian  Goal  Go.,  ne^tiations  looking  to  settlement  between,  and  D.  L.  <& 
W.  Eailroad,  participated  in  by  Greorge  M.  Watson  of  Scranton,  learned  of 

through  Mr.  Loomis 610,  611 

Jennings,  Joseph  P.,  Moosic,  Pa.,  general  inspector  of  mines  for  the  Hillside 

Goal  &  Iron  Co 840 

Katydid  dump,  verifying  survey  of 840, 842 

Report 840, 841, 842 

Recalled  by  Mr.  Worthington 1141 

Since  being  on  the  stand  made  survey  of  Katydid. 1141 

As  to  experience  and  qualifications  as  mining  enfi;ineer,  worked  on  the 
corps  01  Hillsdale  Coal  &  Iron  Go.  for  two  and  a  naif  years,  after  which 
he  went  to  Lafayette  Colleg;e,  at  E^ton,  and  took  the  en^eenng  course 
and  graduated  from  technical  department  of  that  institution  in  1904, 
since  which  time  he  has  been  in  active  charge  of  two  collieries  for  five 

years,  and  of  three  for  six 1141-1142 

Reading  from  statement,  gives  result  of  measurements 1142-1143 

No  difference  between  his  report  and  that  of  Rittenhouse,  except  the  latter 

puts  in  more  of  the  bank;  no  difference  in  calculation 1143-1144 

Puts  in  conical  dump 1144 

Testifies  as  to  calculation  made  from  map  upon  which  evidence  shows 

Gapt.  May  acted,  when  he  made  recommendation  to  sell 1144 

Memman's  map  also  omits  conical  dump 1146 

Was  sent  by  counsel  for  Judge  Archbald  since  this  trial  commenced,  to 

make  a  survey  for  the  purposes  of  this  hearing 1146 

Johnson,  Frank  A.,  Moosic,  ra.,  general  coal  inspector  for  the  Hillside  Coal  & 

Iron  Co 832 

Katydid  dump,  inspected,  examined,  tested,  on  April  4, 1911. .  832, 833, 834, 835 

Copy  of  report  to  May  (Exhibit  S) 835-836 

Jones,  Fred  W.,  Scranton,  colliery  clerk  for  the  Delaware  &  Hudson  Goal  Go. .      763 

Judge  Archbald,  knows 763 

Had  option  on  Lacoe  &  Schiffer  fill,  as  told  by  John  Henry  Jones 763 

John  Henry  Jones  took  him  to  Judge  Archbaid's  office  and  talked  of  some 
compensation  for  information  furnished,  agreed  to,  and  papers  drawn 

up 763,764 

Contract  (Exhibit  88) 764,765,766 

Jones,  John  Henry,  Scranton,  clerk  and  bookkeeper 691 

Judge  Archbald;  knows 691 

Note,  payable  to,  and  indorsed  over  to  witness 691, 692, 693 

Note 393, 394 

Discount  of 393, 394, 433, 435, 438, 441,  691,  694, 725, 727, 767,  769 

Recalled  by  Mr.  Worthington 1028 

Financial  condition  of 1034, 1035 

Judge  Archbald  and  his  connection  with  Oxford  dump '. 1028-1032 

Receipt  of  |250  by 1039, 1040, 1041, 1042, 1045, 1046 

Note  of 1024-1027, 1033, 1034, 1046, 1046 

Thomas  Star  Jones's  connection  with ...  1031-1037 

Oxford  dump,  testimony  relating  to  Judge  Archbaid's  connection  with. . . .   1028, 

1030, 1031 

Jones,  Thomas  H.,  Scranton 356 

Katydid  culm  bank,  secured  option  on,  from  Williams 365, 356, 368, 388 

Option  (Exhibit  26) 357,358 

•  Judge  Archbald,  only  proposition  with,  Oxford  washery 359, 360 

Packer  No.  3j  proposition 360 

Application  and  examination 361, 363, 364, 365, 367 

Estimate  of  Katydid  culm  dump , 366, 367, 369 

K. 

Kelly,  John  P.,  lawyer 938 

Member  bar  of  Lackawanna  County,  Pa 938 

Judge  Archbald,  knows  him  well,  for  about  30  years 938 

His  firm  contributed  |50  to  European  purse 939 
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Kirkpatarick,  Geoige  E . ,  Buperintendent  in  charge  of  Giiard  estate 663 

Girard  estate,  explanation  of 663 

With  reference  to  Packer  No.  3,  correspondence,  and  Judge  Archbald*s 

connection 664, 670-672 

Exhibit  77 664-670 

Kizer,  Alton,  Scranton,  real  estate  broker  and  builder 745 

Premier  Coal  Co.,  member  of,  names  of  officers 745 

Corporation  executed  note  for  $510,  payable  to  same,  which  was  given 

to  Judge  Archbald 746 

DetMlsof 746,747,748,752,753,764,755 

This  was  commission 748, 750 

Knapp,  Henry  A.,  Scranton,  lawyer,  member  of  firm  Warren,  Knapp  &  O'Mal- 

ley 926 

£atydid  dump,  expected  sale  to  Conn 926 

Capt.  May  mentioned  matter 926 

Judge  Archbald,  at  office  of  witness  once  on  matter,  no  attempt  to  conceal 

his  interest 927 

Extent  of  interest  did  not  know 930 

Knapp,  Martin  A.,  president  of  Commerce  Court 1054 

Evidence  as  to  who  wrote  the  opinion  in  Louisville  &  Nashville  Railroad 

Co.  V.  Interstate  Commerce  Commission  excluded 1110-1111 

Judge  Archbald  did  not  communicate  to  witness  or  to  other  members  of 
the  court  sitting  in  conference  the  fact  that  he  had  communicated  with 
one  of  the  attorneys  in  the  case  and  received  from  him  certain  argument 
or  information  relating  thereto 1112 

L. 

Lamb,  William  E.,  Chicago,  lawyer 628 

Louisville  &  Nashville  Railroad  Co.  case,  engaged  in 629 

Law,  William,  Chevy  Chase,  Md 826 

Robertson,  connected  with  Katydid  colliery 826 

Lenahan,  John  T.,  Wilkes-Barre,  lawyer 727 

W.  W.  Rissinger,  know  him  very  well 727 

His  attorney  in  litigation  against  insurance  companies  explained 727-728 

Judee  Archbald,  presided 728 

Note  signed  by,  Rissinger  wanted  discounted 728, 729, 730, 732 

European  purse,  contributed  |25  to 730, 731 

Thought  the  judge  not  worldly  wise 732 

Xoomis,  Edward  E.,  New  York,  vice  president  Delaware,  Lackawanna  <&  West- 
em  Railroad  Co 680, 581 

Judge  Archbald,  conversation  with,  relative  to  proposed  settlement  of  dis- 
putes between  Delaware,  Lackawanna  &  Western  Railroad  Co.  and 
Marian  Coal  Co.,  Archbald  suggestins  that  witness  have  some  one  call 
upon  Attorney  Watson,  and  he  aetailea  Assistant  General  Superintendent 
Rme  to  do  so,  who  reported  short  interview,  and  Watson's  desire  to  see 
him  again;  afterwards  Col.  Phillips,  superintendent  of  mining  depart- 
ment, called  on  Watson 581 

Second  interview 587, 588, 589, 610 

Letter  and  note  from  Phillips  (Exhibit  39) 582,583 

Phillips  requested  to  report  as  to  value  of  the  washery  and  the  Marian  Coal 

Co.'s  plant 682 

Written  report  (Exhibit  40) 583 

Upon  receipt  of  which,  wrote  Archbald  (Exhibit  41J 584 

Reply  from  Archbald,  saying  if  he  thought  it  would  help  to  brin^  about 
settlement  he  would  oner  his  services  direct;  that  he  had  no  interest 

except  to  try  to  do  away  with  unpleasant  situation  for  both  parties 584 

Letter  to  Phillips,  saying  figures  suggested  by  Watson  ridiculous,  etc. 

(Exhibit  43) 585 

Letter  from  Watson  to  Phillips  (Exhibit  44) 586 

Letter  from  Judge  Archbald  to  Loomis  (Exhibit  45) 686 

Letter  from  Riillips  to  Loomis  (Exhibit  46) 587 

Watson,  he  thinks,  said  it  was  desirable  to  settle  this  liti^tion  on  account 

of  ruling  in  Meeker  case  of  Interstate  Commerce  Commission 589 

Marian  washery,  to  settle  claims  for  selling 590 

Morgan  Davis  called  two  or  three  times  to  ask  about  selling  it 610 
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lioomia,  Edward  £.,  New  York,  vice  president  Delaware,  Lackawanna  &  West- 
ern Railroad  Co. — Continued. 
Marian  waaheiy,  to  settle  claims  for  s^lin^— Continued.  Pag^e. 

Answer  to  question,  whether  or  not  tiiere  was  any  agreement  of  any 
kind  by  which  he  was  to  get  any  part  of  any  money  recovered  or 
paid  to  Watson  on  behalf  of  Marian  Coal  Co.,  based  on  testimony  of 
C.  G.  Boland,  that  Watson  had  informed  him  that  Loomis,  PhUlips, 
and  Judge  Archbald  were  to  receive  a  portion  of  an  excess  claim  was 
excluded 810,812 

M. 

McCarrell,  Samuel  J.  M.,  Harrisbui]g,  Pa 913 

Judge  Archbald,  acquainted  with,  15  or  20  years 913 

Reputation,  acquainted  with 913 

Never  heard  reputation  questioned 914 

Reputation  for  nonesty  and  integrity  as  judge  good 914 

McPherson,  J.  B.,  United  States  judge,  third  circuit  Pennsylvania,  located  in 

Philadelphia 909 

Judge  Archbald,  known  about  20  years 909 

Never  heard  general  reputation  for  integrity  as  judge,  or  general  repu- 
tation, questioned 910 

May,  William  A.,  Scranton,  vice  president  and  general  manager  of  Hillside 

Coal  A  Iron  Co.,  office  in  Dunmore,  suburb  of  Scranton 214 

Hillside  Iron  &  Coal  Co.,  owned  and  controlled  by  Erie  Railroad  Co 214 

Judge  Archbald,  negotiations  with,  and  concerning  Williams  and  purchase 

of  Katydid  culm  dump 216, 217, 218, 219, 224-231, 237. 238 

Letter  from  (Exhibit  11) 216, 240, 241 

Correepondence 220,221,222,223 

No  concealment  of  part  in  transaction 242 

No  sug^tion  imtil  this  inquiry  b^an  that  connection  with  matter  had  any 

relation  to  position  as  Fcnleral  judge 243 

Hillside  Iron  &  Coal  Co. ,  interest  in  Katydid 233, 255 

Robertson  &  Law,  interest  in 233, 234, 235, 236, 237, 238, 244 

Bradley,  contract  with  recalled 245, 246 

Judge  Archbald  nothing  to  do  with  making  of 248 

Everhart  heirs,  claims  and  interest  in  Katydid  culm  dump 246, 247, 248 

Mr.  Meniman's  survey  of  Katydid  dump 978, 979 

Estimate  of  dump ^ 980,981,983,987,988.989 

Reports  on 981,983,985,986,987 

Meeker,  Henry  B.,  New  York,  coal  merchant 1005 

•    Of  the  Meeker  case  before  Interstate  Commerce  Commission 1008 

Meyer,  B.  H.,  member  Interstate  Commerce  Commission 696 

Marian  Coal  Co.,  against  Delaware,  Lackawanna  &  Western  Railroad  Co. .      696 
Judge  Archbild,  allegations  against,  in  connection  therewith,  by  W.  P. 

Bohind 696, 698, 699, 700, 702,  705, 706,  708 

Memorandum  shown  to  the  President 702, 705, 708 

Monie,  John,  Moosic,  Pa.,  foreman  of  colliery  for  Robertson  &  Law 828 

Katydid  dump,  foreman  while  being  constructed 828 

Explains  dump 828, 829, 830,  831, 832 

Munson,  Larue,  Williamsport,  Pa.,  lawyer 759 

Judge  Archbald,  knows 759 

Regarded  as  friend 760 

Tried  many  cases  before,  both  as  State  and  Federal  judge,  and  never 
tried  case  before  more  honorable  upright  judge ;  he  was  absolutely  im- 
partial and  fair 760 

European  purse,  asked  to  subscribe,  declined,  and  reasons 759, 760 

0. 

0*Brien,  Joseph,  Scranton,  lawyer 917, 918 

Judge  Archibald,  acquainted  with,  for  30  years 918 

Reputation  for  honesty  and  integrity  the  very  best 913 

P. 

Patterson,  Robert  N.,  head  clerk,  Hamilton  Hotel,  Washington,  D.  C 1046 

Judge  Archbald,  at  Hamilton  from  evening  of  April  8,  to  morning  of  April 

12,1912 1046,1047 
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Peale»  John  W. ,  New  York  City,  coal  biwineas 1013 

Judge  Aichbald,  knows 1013 

Oorrospondence  with,  reference  to  Oxford  culm  dump  in  which  John  Henry 

Jones  interested,  and  Jones  correspondence 1014, 

1015, 1016, 1017, 1018, 1019, 1020 

Delaware  Lackawanna  St  Western  R.  R.  Co 1020 

Marian  Coal  Co 1020 

Peale  case 1019 

Petersen,  Y.  L.,  Scranton,  mining  and  real  estate 998 

Nonappearance  and  explanation 672 

HillBioe  Iron  Co.,  employed  by,  about  25  years 998, 1005 

Katydid  dump,  proposed  purchase,  and  connection  of  Judge  Archbald 

with 999,  IWO,  1003, 1004, 1005 

Value  of 1002 

No  suggestion  of  keeping  Judge  Archbald's  connection  quiet 1000 

Phillips,  Reese  A.,  Scranton,  general  manager  coal-mining  department  D.,  L. 

4  W .  Railroad  Co 595 

Marian  Coal  Co.,  dispute  with  D.,  L.  &  W.  Railroad  Co.,  negotiations  with 

Watson  for  settlement 595, 596, 598, 599, 600, 601, 603, 604 

Jud^  Archbald,  talk  with,  concerning  same 596, 597, 598, 600, 603, 604 

Christopher  G.  Boland,  conversation  with,  regarding  claim  of  Marian  Coal 

Co.  against  D.,  L.  &  W.  Railroad  co 875,  878 

Pryor,  W.  L^  Scranton,  manager  Scranton  Autopoise  Co 277 

Marian  Coal  Co.,  accountant  for,  September  5,  1911,  preparing  case  before 

Interstate  Commerce  Commission 277 

Silent  party  agreement,  preparation  of,  and  details 278, 281 

R. 

Reese,  Daniel  R.,  Scranton,  attorney  for  Delaware,  Lackawanna  &  Western 

Raihx)ad  Co .*.... 616 

Marian  Coal  Co.,  certain  correspondence  concerning  attempted  settlement 

between,  and  Delaware,  Lackawanna  <&  Western  Railroad  Co 616 

Watson,  submitted  proposition  to  settle  for  $161,000 616 

Reynolds,  H.  C,  Scranton,  attorney 388 

Marian  Coal  Co..  represented  in  litigation  against  Delaware,  Lackawanna 

A  Western  Railroad  Co 388 

Nature  of  same 389, 390, 391 

Judge  Archbald's  connection  with,  objected  to 391 

Rice,  Cmu-les  E.,  iudse  superior  court  of  Pennsylvania 910 

Judge  Archbald,  Icnown  35  yearn 911 

General  reputation  for  integrity  and  as  a  judee  good 911 

Richards,  W.  J.,  Scranton,  vice  president  and  general  manager  Philadelphia  & 

Reading  Coal  &  Iron  Co 743 

Judge  Archbald,  knows 743 

Came  to  see,  on  subject  of  Wamke  in  connection  Lincoln  bank 743 

Correspondence  arranging  meeting 744 

Richardson,  G.  A.: 

Nonappearance  of 269-270 

Reference  to  deposition  before  Judicianr  Committee 270-271 

Testimony  of,  before  House  Judiciary  Committee 336-355 

Rine,  Edward  M.,  Scranton,  general  superintendent  Delaware,  Lackawanna 

&  Western  Railroad  Co 592 

Marian  Coal  Co.,  proposed  settlement  of  differences  between,  and  Dela- 
ware,  I^Ackawanna  &  Western  Railroad  Co.,  conference  with  Watson 

regardinj? 592, 593, 594 

Rissinger,  W.  W.,  Scranton,  coal  business 770 

Jud^e  Archbald,  acquainted  with 771 

Whne  presiding  as  district  judge  had  case.  Old  Pl3anouth  Coal  Co.,  of 

which  treasurer,  before 771 

Talked  with,  about  Honduras  gold-mining  scheme 771, 773, 779, 780 

Stock  transferred  to,  indorsed  note 773, 774, 775, 776, 777 

Judgment  on  note 773, 779 

Discount  of 781 
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Rissinger.  W.  W.,  Scranton,  coal  biisiness — Continued.  Page. 

Recalled  by  Mr.  Simpson.  When  witness  on  behalf  of  nianafi;erB  testified 
that  he  paid  to  Mr.  Russell  $2,000  out  of  the  proceeds  or  aiflcount  of  a 
note  given  by  self  to  the  order  of  Mrs.  Hutchinson  and  Judge  Archbald, 
and  by  them,  indorsed;  has  since  found  the  check,  and  finds  that  it  was 
paid  (urect  to  the  owners  of  the  concession  because  it  had  been  a  discount 
between  the  secretary  and  president  of  the  company.    Check  (Exhibit 

FF) 1139 

This  $2,000  check  was  a  part  of  the  money  witness  got  on  Judge  Archbald's 

note 1 141 

That  was  sent  to  the  owners  of  the  concession,  and  $500  witness  used  per- 
sonally, but  Judge  Archbald  did  not  ^et  any  of  it 1141 

Rittenhouse,  J.  H.,  Scranton,  civil  and  mining  engineer 370 

Katydia  culm  dump,  survey  of 371 

Report 371, 373 

Estimate 371,372,373 

Value  of 374, 375, 376, 377, 378, 379, 381 

Judge  Archbald  interested  in 379, 380, 382 

Robertson,  John  M.,  Scranton,  coal  operator 812 

Katydid  culm  dump,  started  under  lease  with  Hillside  Coal  &  Iron  Co., 

in  1885 813 

Details  of 813, 814, 815, 819 

Proposition  to  sell 815, 816,  821, 822,  823, 825, 826 

Option  to  Williams 816, 817, 820, 823, 824, 826 

Judge  Archbald's  connection  with 816, 822 

No  suggestion  to  cover  it  up 819 

Value  of  dump 849 

Russell,  George 865 

Jud^e  Archbald,  did  not  gather  that  he  was  going  into  Honduras  mining 

scheme 866 

Rissinger  took  him  to  see  Archbald 866 

Rissinger,  connected  with  in  mining  scheme  in  Honduras 866 

Ruth,  W.  M. :  Scranton,  cashier  County  Savings  Bank 781 

Nonappearance,  attachment  (order) ; . . .      767 

Attachment  vacated 781 

Direct  examination  by  Mr.  Manager  Sterling 781 

Rissinger  note  discounted 781-782 

Renewal 782,783 

S. 

Saltonstall,  R.  M.,  statement  of 1147 

Mr.  Worthingtom.  Mr.  President,  I  desire  now  to  make  a  statement  in  re- 
gard to  Mr.  Saltonstall,  whose  name  has  been  mentioned  here  as  one  of 
the  peraons  who  sent  the  notice  to  Capt.  May  at  the  suggestion  of  the  wit- 
ness, Mr.  Holden.  Mr.  Saltonstall  was  here  yesterday  and  we  went  with 
him  to  confer  with  the  managers,  and  arrived  at  an  agreement  which  1 
was  about  to  state.    Mr.  Saltonstall  was  very  anxious  to  be  allowed  to  go 

back  to  keep  an  engagement  which  he  had  in  Boston  to-day 1147 

Mr.  Manager  Sterling.  Mr.  President,  the  agreement  was  submitted 
to  the  managers,  and  we  have  no  objection  to  the  statement  going 
in  in  lieu  of  the  testimony  of  Mr.  Saltonstall;  but  it  is  admitted,  I 
presume,  that  he  is  the  Saltonstall  who  represented  a  part  of  the 
Everhart  interests. 
Mr.  Worthington.  Certainly;  that  is  the  reason  why  we  desire  his  tes- 
timony. 
Mr.  Manager  Sterling.  With  that  understanding  we  have  no  objection  to  it. 
Mr.  Worthington.  The  statement  is  as  follows: 

''R.  M.  Saltonstall  would  testify  that  he  wrote  the  letters  of  April  13, 
1911,  to  Capt.  W.  A.  May  and  to  Robertson  &  Law,  which  are  in  evi- 
dence as  Exhibits  G  and  Q,  at  the  suggestion  of  Mr.  Charles  P.  Holden, 
who  told  him  that  the  Hillside  Coal  &  Iron  Co.  was  about  to  sell  the 
dump  on  lot  46  referred  to  in  the  evidence;  Uiat  nothing  was  said  to 
him  at  that  time  by  said  Holden  about  Judge  Archbald;  that  he, 
Saltonstall,  when  he  wrote  those  letters,  had  no  knowledge  or  sus- 
picion that  any  investigation  of  Judge  Archbald  was  contemplated; 
and  that,  so  far  as  the  witness  knew.  Judge  Archbald  had  no  interest 
in  the  proposed  sale." 
That,  as  has  been  stated  by  Mr.  Manager  Sterling,  we  agree  may  stand 
in  place  of  the  evidence  of  Mr.  Saltonstall. 
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Saums,  Hezekiah  W. ,  Wilkee-Barre,  coal-washery  busineaB 781 

Katydid  culm  dump,  examined,  and  made  written  report 872, 873 

Estimate  and  value  of 873,  989, 990,  991, 992, 993, 994, 998 

Report  (Exhibit  W) 990 

Scanlon,  Michael  W.,  Washmgton,  D.  C,  chief  clerk  Grafton  Hotel 1021 

Judge  Archbald,  at  Grafton  Hotel  from  April  12,  to  April  20, 1912. .  1021, 1022, 102a 

Scranton,  W.  W.,  Scranton 911 

Judge  Archbald,  reputation  for  integrity  as  good  as  possible 911 

Seager,  John  L.,  South  Orange,  N.  J.,  attorney  in  legal  department  of  Delaware, 

Lackawanna  &  Western  Kailroad  Co 606 

Marian  Coal  Co.,  attempted  settlement  between,  and  own  company. .  606, 608,  609^ 

Letter  to  Reese  (Exhibit  50) 605 

Correspondence 606,607,608 

Searle,  Alonzo  T.,  Pennsylvania  State  judge ' 912 

Judge  Archbald,  European  purse,  presented  to 912 

Details  of 912, 913 

Searle,  Edward  R.  W.,  Scranton,  lawyer 789 

Judge  Archbald,  European  purse,  contributed 78^ 

Details  of 789-793, 796, 799 

Appointment  of  Woodward  jury  commissioner 793, 797,  798- 

Shattuck,  Frank  R.,  Philadelphia,  lawyer 939 

Old  Plymouth  Coal  Co. ,  representea  in  cases  aeainst  insurance  companies.  939,  940 

Judge  Archbald's  conduct  therein,  as  to  fairness 940, 943, 944 

Smith,  Edward  B.,  director  in  Lehigh  Valley  Raibt)ad  Co 672-674 

Smith.  John  A.,  New  Orleans,  freight  conmussioner  New  Orleans  Board  of 

Trade 632 

LouiBville  <&  Nashville  Railroad  Co.  against  Interstate  Conmierce  Com- 
mission, originated,  representing  board  of  trade 632 

Snyder,  G.  F.,  Washington,  clerk  Commerce  Court 326 

Identification  court  records 326-333 

Sprout,  C.  E.,  Williamsport,. lawyer 961 

Judge  Archbald,  European  purse,  contributed  to 961, 962,  964 

Squire,  Charles  B. : 

Nonappearance 806 

Attacnment  (order) 807 

Attachment  vacated 938- 

Stone,  William  A. ,  Pittsburgh,  ex-governor  of  Pennsylvania 914 

Judge  Archbald,  reputation  for  honesty  and  integrity  good 914 

Sturees,  E.  B.,  Scranton,  lawyer 917 

Juage  Archbald,  reputation  could  not  be  better * 917 

Swingle,  Samuel  H.,  Scranton,  real  estate,  building,  and  coal  business 761 

Judge  Archbald  took  part  in  negotiations  concerning  coal  fill,  big  fill  in 
Corey  Hollow,  Lackawanna  County,  and  corporation  executed  to  him 
note  for  1510 761,762 

T. 

Thomas,  Eben  B. ,  discharged  without  being  sworn 746 

Torrey,  James  H.,  Scranton,  attorney 916, 91^ 

CJonn,  officer  of  Laurel  Une,  represented 919 

Consulted  by,  in  reference  to  contract  (Exhibit  22)  and  advised  him 

not  to  sign  it 920 

Judge  Archbald 's  connection  therewith 920, 921 

No  concealment;  he  frankly  stated  he  was  interested  with  Wil- 
liams        922 

Tracy,  Robert  C 1149 

Clerk  in  Department  of  Justice 1149 

Made  schedule  showing  names  and  occupations  of  jury  commissioners  of 

the  various  Federal  districts  throughout  the  country 1150 

Exhibit  GG  (schedule) 1161-1153 

Of  the  126  jury  commissioners  listed,  19  are  put  down  as  lawyers,  17  of 
whom  were  not  railroad  attorneys  according  to  letters  received  by  the 

Department  of  Justice  from  17  clerks  of  courts 1220 

Letters,  Exhibit  HH 1222-1229 

Statement  showing  names  and  occupations  of  jury  commissioners  (Exhibit 

GG) 1151 

Was  made  up  and  testimony  predicated  thereon,  derived  from  same  source 
of  knowledge,  letters  from  clerks  of  courts : . .  1 
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Page. 
Truesdale,  Williaxn  H.,  Greenwich,  Conn.,  president  Delaware,  Lackawanna  Sl 

Weatem  Railroad  Co 612 

Marian  Coal  Oa  I  dispute  with,  knew  about 612,613,614,615 

Judge  Archbala's  connection 613 

V. 

Yandewater,  William  G. ,  auditor  coal  department  of  the  Delaware,  Lackawanna 

&  Western  Railroad  Co 964 

Marian  Coal  Co.,  as  to  production  ruled  out 964-866 

Van  Storch,  C.  H.,  Scranton,  attorney,  and  president  of  Providence  Bank 756, 767 

Attachment  vacated 767 

John  Henry  Jones,  note,  discount  of .767,  769 

Nonappearance  attachment  issued 767 

Von  Bergen,  John,  Scranton,  mayor  of 913 

Judge  Archbald,  known  25  years 913 

Reputation  for  honesty  and  integrity  good 913 

W. 

W'arren,  Everett,  Scranton,  lawyer 879 

Judge  Archbald,  very  well  acquainted  with 880 

Europeui  purse  for 880,881 

Reputation  good 892, 895 

W^arriner,  S.  D 636 

Judge  Archbald 's  negotiations  with  reference  to  purchasiDg  interest  be- 
longing to  Everharts  by  Lehigh  Valley  Coal  Co 636, 

637,  638,  639,  640, 641,  643,  646,  648, 650,  651-654 

He  was  to  have  no  compensation 641 

Correspondence 643,  644,  645, 646,  647, 648, 640, 660 

Wamke,  Frederick,  Scranton,  coal  business 722 

Owned  mining  operation  at  Lorberry,  Pa.,  involved  in  difficulties  with 

Philadelphia  &  Reading  Coal  &  Iron  Co 733,  734, 735 

Judge  Archbald,  gave  promissory  note  for  $500 735, 736, 738, 741 

Went  to,  concerning  culm  bank ^ 736, 737, 739 

Made  no  demand  for  payment  for  seeing  Mr.  Richards 740 

Watres,  L.  A.,  lawyer 931 

Judge  Archbald,  contributed  to  European  purse 931, 932 

Watson,  George  M.,  agreement  as  to  incorporating  testimony  given  before 

Judiciary  Committee  of  House,  because  of  illness  of  Mr.  Watson 1098-1099 

Relative  to  attempt  to  settle  the  controversies  between  Marian  Coal  Co. 

and  Delaware,  Lackawanna  &  Western  R.  R.  Co. ,  testimony 1154-1216 

Weil,  Leo,  Pittsburgh 918 

Judge  Archbald,  reputation  for  honesty  and  integrity  excellent 918 

Weller,  Heiury  J. ,  Girardville,  Pa. ,  mine  inspector  for  Girard  estate 1115  ^ 

Knows  Packer  No.  3  and  the  odier  packers  well 1115 

Located  on  map  Oxford  dump  and  x>acker  dumps 1115 

Lehigh  Vallev  Coal  Co.,  worked  Packer  4;  they  put  trestle  across  the  Aih- 
land  branch  of  the  Lehigh  Valley  R.  R.  and  were  making  a  big  fill  of 

rock  between  the  creek  and  the  railroad 1115 

This  rock  fill  will  eventually  surround  that  bank,  and  '^we  were  anxious 
to  try  to  have  whatever  coal  was  in  there  reclaimed  before  they  would 
cover,*'  and  the  engineer  of  the  Girard  estate  was  asked  to  take  it  up 
with  Frank  A.  Hill,  manager  of  Oxford  washery,  and  see  what  they  could 

win 1116 

(The  bank  was  not  very  rich.    Lehifh  Valley  Coal  Co.  tried  to  work 
into  Packer  4— first  in  1903,  next  m  1904,  in  1906  and  1907,  and  in 
•  whole  time  they  only  took  about  300  cars.    The  colliery  people 
objected  to  conaition  of  the  material  and  every  time  they  stopped 
workinfi;  it.    They  could  not  use  it. ) 
Mr.  Hill  askea  the  eng^eer  of  the  Girard  estate  to  make  an  estimate  show- 
ing amount  of  coal  in  that  bank,  eastern  Packer  4  bank;  in  meantime 

this  Archbald  matter  came  up 1116 

In  meantime,  witness  understands  they  applied  to  the  Lehigh  Valley,  for 
that  bank  and  for  Packer  No.  3  bank,  ana  Mr.  Hill  never  made  his  appli- 
cation to  the  Lehigh  Valley  Coal  Co.  for  that  bank 1116 
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Weller,  Henry  J. ,  Girardville,  Pa. ,  mine  inspector  for  Girard  estate — Continued,   P*f*- 
Went  on*  Packer  No.  4  'with  James  Archbald,  which  is  divided  at  base  of 
bank  by  only  few  feet — same  bank — and  made  tests  to  show  quality  of 
coal  contained;  found  a  fairly  good  niece  of  bank  in  quality,  surrounded 

by  rock  bank,  which  contains  very  little  coal 1116 

Tests  reduced  to  writing  (report) 1116 

Opinion  that  Packer  No.  3  could  not  have  been  worked  economically, 

gaying  more  than  the  royalties  which  had  to  be  paid  to  the  Girard  estate, 
ecause  surrounded  by  this  rock  bank,  which  made  it  inconvenient  to  get 
at  the  good  material. 
Aside  from  expense  of  getting  at  the  good  material,  the  avex'age  product  or 
quantity  of  coal  in  whole  dump  as  compared  with  total  mass  was  about  44 
per  cent.  If  a  bank  contained  44  per  cent  coal  and  did  not  contain  much 
large  rock  it  could  be  worked  profitably^  but  a  bank  containing  much 
rock,  where  the  laige  rock  was  dumped  mdiscriminately  with  tne  finer 
dirt  containing  coal,  it  would  be  unprofitable  to  work,  and  from  knowl- 
edge witness  would  apply  latter  proposition  to  Packer  No.  3 1117 

A  laj^e  quantity  of  No.  3  was  taken  down  into  the  mine,  and  as  mine  open- 
ings caved  in,  that  can  never  be  regained 1117-1118 

Lehigh  Valley  Railway  Co.  wanted  to  straighten  their  main  track.  The 
bank,  or  a  part  which  belonged  to  Packer  No.  3  colliery,  was  on  the 
northern  side  of  Ashl^-nd  branch;  the  Girard  estate  agreed  with  Lehigh 
Valley  R.  R.  that  if  Lehigh  Coal  Co.  would  take  that  dirt  into  the  breaker 
and  reclaim  the  coal  contained  in  it  there  would  be  no  objection  to 
straightening  out  their  tracks,  or  if  they  would  pay  for  the  coal  contained 
in  dirt  bank  they  could  leave  the  bank  there  and  use  it  still  to  straig^hten 
out  their  track.  So  Lehigh  Valley  R.  R.  Co.  agreed  with  Lehigh  Valley 
Coal  Co.  that  they  would  load  that  material  into  railroad  cars  and  deliver 
it  to  Uie  breakers  free  of  charge  if  they  would  open  up  their  breaker  and 
reclaim  the  coal:  Girard  estate  would  get  the  royalty  and  they  would 
not  need  to  pay  for  it  and  leave  it  lie  on  the  ground.  After  trying  three 
or  four  times  to  get  this  coal  worked,  the  coal  company  every  time 
objected  to  it,  on  account  of  some  rock,  finally  abandoned  it,  and  the 
Lehigh  Valley  R.  R.  Co.  paid  for  19,500  tons  of  coal  in  that  bank  and  left 
it  underneath  their  railroad.    Yet  that  was  a  much  better  bank  than  the 

other  Packer  No.  3  bank 1118 

Oxford  bank  and  No.  3  about  equal 1118 

Worked  for  Lehigh  Valley  Coal  Co.  immediately  before  worked  for  the 

Girard  estate 1119 

Been  with  Girard  estate  10  years 1119 

Col.  James  Archbald,  nephew  of  Judge  Archbald,  knew  all  about  this  bank 
that  witness  now  knows,  but  not  as  thoroughly  familair  with  it,  because 

he  did  not  get  over  the  ground  as  often 1119 

He  made  a  report  and  filed  it  with  the  Girard  estate,  showing  that  eastern 

Packer  No.  4  had  48,000  tons  of  coal  in  it lllSf 

New  rock  bank  that  is  going  in  will  make  it  more  unhandy  but  not  impossi- 
ble to  get  at  it 1119 

Nearly  all  rock  around  the  east,  south,  and  southwest  sides  of  No.  3,  and  the 

average  estimate  of  the  whole  bank  was  44  per  cent  of  coal 1120 

Hard  to  determine  the  proportion  of  this  rock  part  of  dump  on  account  of 

the  new  rock  dump  commg  over  the  top  of  the  good  dirt  Dank 1121 

Welles,  Charles  Hopkins,  Scranton,  lawyer 922 

Judge  Archbald,  known  all  his  life 922 

Conn  contract 922, 923, 925 

Wenderoth,  Oscar,  Supervising  Architect  of  the  Treasury 948 

Federal  building  m  Scranton,  plans  of 948, 949 

Williams,  E.  J.,  Dunmore,  Pa 133 

Judge  Archbald,  option  with,  to  buy  culm  dump  from  the  Erie  R.  R. 

Co 134,137,138,139,140,141 

Told  him  May  wanted  to  see  him;  went  straight  up  and  got  option 183 

Discussed  Ene  lighterage  cases  with 183, 201, 212, 213 

Told  him  had  been  in  New  York  and  had  seen  Brownell 183 

Letter  to  Darling 170 

Letter  to  May 134, 135, 192-193, 199 

Letter  to  Conn  (Exhibit  3) 143, 184-194, 195 

Negotiations  with  Conn  and  Williams 143, 144, 145 

8152&— S.  Doc.  1140,  62-8,  vol  2 39* 
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Williams,  E.  J.,  Dimmore,  Pa. — Continued.  Page. 

Boland,  W.  P.,  assienment  to  (silent  party  paper)..  157, 160, 161, 163, 197, 209, 210 

Bradley,  negotiated  with,  deed  made  to 145, 185 

Contract  with  May  to  be  assigned  to 146 

Contract  between  Hillside  Coal  Co.  and  Williams 146-148, 164 

Returned.... 203,204 

Letter  to  May 148, 164 

BrowUj  Wrisley,  first  testified  in  this  matter  before  him 191, 192 

William  P.  Boland  present  and  asked  all  the  questions 191, 205 

Dainty,  introduced  to  Archbald 167 

Everhart  heirs,  interest 167, 168 

Jones,  John  Henry,  note 171,172,179,180,186 

Judiciary  Committee,  testified  to  going  to  see  Judge  Archbald  after  being 

subpcenaed 181 

Wilson,  Jonn  R.,  Scran  ton,  secretary  Scranton  Honduras  Mining  Co 783 

Stock  in,  issued  to  Judge  Archbald 783, 784, 785 

Witmer,  Charles  B.,  United  States  district  judge  for  middle  district  of  Pennsyl- 
vania       959 

Testimony  as  to  decision  in  Peale  case  being  at  dictation  of  Judge  Archbald, 

excluded 959 

Woodruff,  Clarence  S.,  Scranton,  attorney 949 

Boland,  Christy,  said  there  had  been  negotiations  made  between  Mor^n 
Davis  and  D.,  L.  &  W.  Railroad  Co.  in  reference  to  purchase  of  Manan 
coal  dump;  that  he  had  seen  Judge  Wheaton,  of  Wilkes-Barre,  who  sug- 
gested that  some  one  see  Maj.  Warren,  and  suggested  name  of  witness, 
with  a  view  that  the  sale  might  be  made,  and  that  as  that  was  the  bone  of 
contention  in  this  matter  this  trial  might  be  obviated  and  done  awav  with, 
and  that  witness  should  also  see  Judge  Archbald  and  tell  him  for  Mr. 

Boland  what  his  feelings  were  in  the  matter 954-956, 957 

Archbald,  Judge,  very  friendly  toward 958 

Wrote  President  setting  forth  the  feeling  the  communitv  entertains  for.      958 
Location  offices  indicated  by  letters  on  plan  of  Federal  building,  Scran- 
ton  , 957 

Bolands,  best  of  friends  with,  always 958 

Location  office  of  W.  P.  indicated  on  plan  of  Federal  building,  Scran- 
ton       958 

Woodward,  J.  Butler 849 

Judge  Archbald,  appointed  jury  commissioner  by 849, 

850, 853, 855,  856, 857, 858, 859, 860 

European  purse,  contributed  to 853, 854, 855 

Worthington,  Mr.,  opening  statement 111-127 

.     Cloiing  argument 1520-1586 


ALPHABETICAL  LIST  OF  WITNESSES  EX- 
AMINED. 


Archbald,  Elizabeth  C:  Pago. 

Direct  examination  by  Mr.  Martin 123Q-1234 

Archbald,  James: 

Direct  examination  by  Mr.  Manager  Webb 674-678 

Cross-examination  by  Mr.  Worthington 678-681 

Finally  discharged 681 

Archbald,  Robert  W.: 

Direct  examination  by  Mr.  Simpson 1234-1346 

Cross-examination  by  Mr.  Manager  Sterling. 1282-1344 

Redirect  examination  by  Mr.  Simpson 1344-1346 

Recalled  by  Mr.  Worthington 1393 

Recross-examination  by  Mr.  Manager  Sterling 1394 

Baer,  George  F. : 

Direct  examination  by  Mr.  Manager  Davis 741-742 

Cross-examination  by  Mr.  Simpson 742 

Redirect  examination  by  Mr.  Manager  Davis 743 

Beardslee,  Dwight  J. : 

Direct  examination  by  Mr.  Worthington 945-946 

Belin,  Frank  L.: 

Direct  examination  by  Mr.  Worthington 870-871 

Cross-examination  by  Mr.  Manager  Sterling 871 

Redirect  examination  by  Mr.  Worthington 871 

Belin,  Henry,  jr.: 

Direct  examination  by  Mr.  Martin 916 

Berry,  John  W.: 

Direct  examination  by  Mr.  Simpson 1124 

Cross-examination  by  Mr.  Manager  Da\ds 1124-1127 

Redirect  examination  by  Mr.  Simpson 1127 

Recross-examination  by  Mr.  Manager  Davis 1128 

Be  van,  Walter  S.: 

Direct  examination  by  Mr.  Worthington 976-977 

Cross-examination  by  Mr.  Manager  Sterling 977 

Boland,  Christopher  G.: 

Direct  examination  by  Mr.  Manager  Floyd 393-413 

Cross-examination  by  Mr.  Simpson 414-421 

Redirect  examination — 

By  Mr.  Manager  Floyd 421-423 

Statement  before  Attorney  General. 421 

Recross-examination  by  Mr.  Simpson. 423-424 

Recal  1  ed*— 

By  Mr.  Manager  Floyd 633 

Arguments  as  to  admitting  certain  answer  relative  to  Judge  Arch- 
bald's  interest  or  participation  in  settlement 634-636 

Withdrawn 636 

Recalled 719 

By  Mr.  Manager  Floyd 719-720 

Cross-examination  by  Mr.  Worthington 720-723 

Redirect  examination  bv  Mr.  Manager  Floyd 723-725 

By  Mr.  Worthington ....\ 1218-1388-1390-1392-1393 

By  Mr.  Manager  Sterling 1385-1388, 1391-1392 

Boland,  Miss  Mary  F.: 

Direct  examination  by  Mr.  Worthington 966-969 

Cross-examination  by  Mr.  Manager  Webb 968 

Order  of  Senate  that  witness  be  at  this  time  interrogated  by  managers 969-970 

By  Mr.  Manager  Webb 970-973 
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Boland,  William  P. :  Page. 

Direct  examination  by  Mr.  Manager  Floyd 424r432 

OroBS-examination  by  Mr.  Worthmgton 433-580 

Recalled  by  Mr.  Worthington 1216-121S 

Bradley,  Richard: 

Direct  examination  by  Mr.  Mana^ger  Clayton 308-319 

Cross-examination  by  Mr.  Worthmgton 319-^22 

Brown,  John  T.: 

Direct  examination  by  Mr.  Simpson 1153-1154 

Brownell,  Geoi^ge  F. : 

Direct  examination  by  Mr.  Manajger  Howland 271-27S 

Cross-examination  by  Mr.  Worthfiigton 276-277 

Recalled  by  Mr.  Worthington 1109-1110 

Bruce,  Helm: 

Direct  examination  by  Mr.  Manager  Norris 617-^25 

Cross-examination  by  Mr.  Simpson 625 

Arrangement  as  to  letters 626-627 

By  Mr.  Manager  Norris 626 

Fmally  dischai^d 628 

Carr,  RoUin  B.: 

Direct  examination  by  Mr.  Manager  Sterling 725-727 

Cross-examination  by  Mr.  Simpson 727 

Cockrell,  Allen  V.: 

Direct  eximination  by  Mr.  Worthington 1147, 1149 

Cross-examination  by  Mr.  Manager  Floyd 1149 

Redirect  examination  by  Mr.  Worthington 1149 

Conn,  Charles  F.: 

Direct  examination  by  Mr.  Manager  Davis 281-296 

Cross-examination  by  Mr.  Worthmgton 296-301 

Redirect  examination  by  Mr.  Manager  Davis 301 

Conneil,  W.  L.: 

Direct  examination  by  Mr.  Martin 917 

Darling,  Thomas: 

Direct  examination  by  Mr.  Simpson 862-864 

Cross-examination  by  Mr.  Manager  Webb 864-865 

Dainty,  James  R.: 

Direct  examination  by  Mr.  Manager  Webb 684-691 

Davies,  Thomas  Ellsworth: 

Direct  examination  by  Mr.  Wortlmigton 1022-1026 

Cross-examination  by  Mr.  Manager  Sterling 1026-102& 

Davis,  Reese  Alonzo: 

Direct  examination  by  Mr.  Worthington 946-947 

Cross-examination  by  Mr.  Manager  Sterling 947 

Redirect  examination  by  Mr.  Worthington 948-949 

Dimmick,  J.  B.: 

Direct  examination  by  Mr.  Simpson 860-861 

Cross-examination  by  Mr.  Manager  Norris 861-862 

Discharged 862 

Donnelly,  Frank  E.: 

Direct  examination  by  Mr.  Worthington 961 

Farrell,  Thomas  F.: 

Direct  examination  by  Mr.  Manager  Webb 801-803 

Cross-examination  by  Mr.  Worthington 803-805 

Redirect  examination  by  Mr.  Manager  Webb 805-806 

Recross-examination  by  Mr.  Worthington *. 806 

Fin '  'ly  discharged 806 

Fell,  D.  Newlin: 

Direct  examination  by  Mr.  Simpson 910 

Fitzgerald,  William  J.: 

Direct  examination  by  Mr.  Simpson 932-93S 

Gallagher,  A.  F.: 

Direct  examination  by  Mr.  Manager  Sterling 333-334 

Cross-examination  by  Mr.  Worthington 336 

Garman,  John  M.: 

Direct  examination  by  Mr.  Martin 914 


INDEX.  xxxvn 

Gray,  George:  Page. 

Direct  exftmination  by  Mr.  Simpson 905-906 

CroBs-^xamination — 

By  Mr.  Manager  Clayton 906-909 

B y  Mr.  Worthington 909 

Heckel,  James  E.: 

Direct  examination  by  Mr.  Worthington 97^975 

Crose-examination  by  Mr.  Manager  Sterling 975-976 

Hellbut,  Moritz  Richard: 

Direct  examination  by  Mr.  Worthington 1008-1009 

Gross-examination  by  Mr.  Manager  Webb 1009 

Hill,  Frank  A.: 

Direct  examination  by  Mr.  Worthington 1112-1113 

Gross-examination  by  Mr.  Manager  Webb 1113-1114 

Hoban,  M.  J.: 

Direct  examination  by  Mr.  Simpson 911 

Holden,  Gharles  P. : 

Direct  examination  by  Mr.  Worthington 1128-1133 

Gross-examination  by  Mr,  Manager  Sterling 1133-1137 

Redirect  examination  by  Mr.  m)rthington 1137-1139 

Hor^n,  John,  jr.: 

Rebuttal,  by  Mr.  Manager  Sterling 1385 

Huinphrey,  John  M. : 

Direct  examination  by  Mr.  Worthington 1121-1123 

Gross-examination  by  Mr.  Mana£;er  Sterling 1123 

Redirect  examination  by  Mr.  m)rthington 1124 

Recross-examination  by  Mr.  Manager  Sterling 1124 

Jenney,  William  S. : 

Direct  examination  by  Mr.  Manager  Floyd 610 

Discharged 612 

Jennings,  Joseph  P. : 

Direct  examination  by  Mr.  Worthington 840-847 

Cross-examination  by  Mr.  Manager  Sterling 847-849 

Recalled  by  Mr.  Worthington 994-998, 1141-1146 

Cross-examination  by  Mr.  Manager  Sterling 1145-1146 

Redirect  examination  by  Mr.  Worthington 1146 

Jonhson,  Frank  A.: 

Direct  examination  by  Mr.  Worthington 832-837 

Cross-examination  by  Mr.  Manager  Sterling 837-839 

Redirect  examination  by  Mr.  Worthington 839-840 

Finally  discharged 840 

Jones,  Fred  W. : 

Direct  examination  by  Mr.  Manager  Davis 763-765 

Cross-examination  by  Mr.  Simpson 765-766 

Finally  discharged 766 

Jones,  John  Henry: 

Nonappearance  of 324 

Order  for  attachment 325-326 

Defaulting  witness  and  appearance 447-448 

Direct  examination  by  Mr.  Manager  Sterling 691-693 

Cross-examination  by  Mr.  Simpson 694 

Redirect  examination  by  Mr.  Manager  Sterling 694 

Recalled  by  Mr.  Worthington 1028-1034 

Cross-examination  by  Mr.  Manager  Webb 1034-1045 

Redirect  examination  by  Mr.  Worthington 1045-1046 

Jones,  Thomas  H.: 

Direct  examination  by  Mr.  Manager  Webb 355-365 

Cross-examination  by  Mr.  Simpson 365-368 

Redirect  examination  by  Mr.  Manager  Webb 368-369 

Witness  recalled  by  Mr.  Manager  Webb 388 

Recross-examination  by  Mr.  Worthington 388 

Kelly,  John  P.: 

Direct  examination  by  Mr.  Simpson 938-939 

Cross-examination  by  Mr.  Manager  Norris 939 

Kirkpatrick,  George  E. : 

Direct  examination  by  Mr.  Manager  Webb 663-671 

Cross-examination  by  Mr.  Worthington 671 

Finally  discharged 672 
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Kizer,  Alton:  Pag«. 

Direct  examination  by  Mr.  Manager  Davis 745-753 

CroB8-examination  by  Mr.  Simpson 753-756 

Knapp,  Henry  A.: 

Direct  examination  by  Mr.  Worthington 926-928 

Cross-examination — 

By  Mr.  Manager  Davis 928-930 

By  Mr.  Worthington 930-931 

Knapp,  Martin  A.: 

Direct  examination  by  Mr.  Simpson 1110-1112 

Lamb,  William  £. : 

Direct  examination  by  Mr.  Manager  Nonis 628-630 

Gross-examination  by  Mr.  Simpson 630 

Law,  William: 

Direct  examination  by  Mr.  Worthington 826-827 

Cross-examination  by  Mr.  Manager  Sterling 827-828 

Lenahan,  John  T. : 

Direct  examination  by  Mr.  Manager  Sterling 727-729 

Cross-examination  by  Mr.  Simpson 729-730 

Redirect  examination  by  Mr.  Manager  Sterling 730-732 

Recross-examination  by  Mr.  Simpson 731-732 

Loomis,  Edward  £.: 

Direct  examination  by  Mr.  Manager  Floyd 580-590 

Cross-examination  by  Mr.  Worthington 590-591 

Excused  and  to  be  subpoenaed  by  respondent 591 

Recalled — 

By  Mr.  Manager  Clayton 610 

By  Mr.  Worthington 610 

Excused,  subject  to  recall 610 

By  Mr.  Simpson 810-812 

McCarrell,  Samuel  J.  M.: 

Direct  examination  by  Mr.  Martin 913-914 

McPherson,  J.  B.: 

Direct  examination  by  Mr.  Simpson 909-910 

May,  William  A.: 

Direct  examination  by  Mr.  Manager  Sterling 214-240 

Cross-examination  by  Mr.  Worthington 240-255 

Redirect  examination  by  Mr.  Mana|[er  Sterling 255-261 

Recross-examination  by  Mr.  Worthington 261-262 

Recalled — 

By  Mr.  Worthington 977-987 

Cross-examination  by  Mr.  Manager  Sterling 987-988 

Redirect  examination  by  Mr.  Worthington 988-989 

Recross-examination  by  Mr.  Manager  Sterling 989 

Meeker,  Henry  E.: 

Direct  examination  by  Mr.  Worthington 1005-1006 

Cross-examination  by  Mr.  Manager  Webb 1006-1007 

Redirect  examination  by  Mr.  Worthington 1007-1008 

Recross-examination  by  Mr.  Manager  Webb 1007-1008 

Meyer,  B.  H.: 

Direct  examination  by  Mr.  Manager  Clayton 696-700 

Cross-examination  by  Mr.  Worthington 700-708 

Finally  discharged 708 

Monie,  John : 

Direct  examination  by  Mr.  W^orthington 828-830 

Cross-examination  by  Mr.  Manager  Sterling 830-831 

Redirect  examination  by  Mr.  Worthington 831-832 

Munson,  Larue: 

Direct  examination  by  Mr.  Manager  Nonis 758-759 

Cross-examination  by  Mr.  Simpson 760 

Finally  discharged 760 

O'Brien,  Joseph: 

Direct  examination  by  Mr.  Martin 917-918 

Cross-examination  by  Mr.  Manager  Norris 918 

Patterson,  Robert  N.: 

Direct  examination  by  Mr.  Worthington 1046 

Cross-examination  by  Mr.  Manager  Webb 1046-1047 
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Peale,  John  W. :  Pi^e- 

Direct  examination  by  Mr.  Worthi^ton .-. ..-...:.  ■.•* . . 101^1018 

CroBS-examination  by  Mr.  Manager  Sterling 1018-1020 

Redirect  examination  by  Mr.  Worthington — . « 1020-1021 

Petersen,  V.  L.: 

Direct  examination  by  Mr.  Worthington ^ * .., *..*.. 998-1001 

CroBs-examination  by  Mr.  Manager  Webb • 1001-1005 

Redirect  examination  by  Mr.  Worthington 1005 

Recross-examination  by  Mr.  Webb 1006 

Phillipe,  Reeee  A.: 

Direct  examination  by  Mr.  Manajger  Floyd 595-602 

Cross-examination  bjbMr.  Worthington 602-603 

Redirect  and  recross 604 

Recalled  by  Mr.  Worthington 875-879 

Pryor,  W.  L.: 

Direct  examination  by  Mr.  Manager  Norris 277-281 

Reese,  Daniel  R.: 

Direct  examination  by  Mr.  Manager  Floyd 610 

Discharged ■* 616 

Reynolds,  H.  C: 

Direct  examination  by  Mr.  Manager  Floyd 388-390 

Cross-examination  by  Mr.  Simpson 390-391 

Redirect  examination  by  Mr.  Manager  Floyd 391 

Rice,  Charles  E.: 

Direct  examination  by  Mr.  Simpson 910-911 

Richards,  W.  J.: 

Direct  examination  by  Mr.  Manager  Davis 743-744 

Cross-examination  by  Mr.  Simpson 744 

Finally  discharged , 745 

Rine,  Edward  M.: 

Direct  examination  by  Mr.  Manager  Floyd . — 592-594 

Cross-examination  by  Mr.  Simpson 594 

Riflsin^er,  W.  W.: 

Direct  examination  by  Mr.  Manager  Sterling 770-779 

Cross-examination  by  Mr.  Simpson 779-780 

Redirect  examination  by  Mr.  Manager  Sterling 780-781 

Finally  dischaiged 780 

Recalled  by  Mr.  Simpson 1139-1141 

Cross-examination  by  Mr.  Manager  Sterling 1141 

Rittenhonse.  J.  H.: 

Order  for  attachment 231 

Order  for  attachment  vacated : 231 

Direct  examination  by  Mr.  Manager  Floyd 370-377 

Cross-examination  by  Mr.  Worthington 377, 378-382 

Redirect  examination  by  Mr.  Manager  Floyd 382 

Rec  ross-examination  by  Mr.  Worthington 382 

Robertson,  John  M. : 

Direct  examination  by  Mr.  Worthington 812-821 

Cross-examination  by  Mr.  Manager  Sterling 821-825 

Redirect  examination  by  Mr.  Worthington 825-826 

Recalled  by  Mr.  Manager  Sterling 849 

Russell,  Geoige: 

Direct  examination  by  Mr.  Simpson 865-866 

Cross-examination  by  Mr.  Manager  Sterling 866-869 

Redirect  examination  by  Mr.  Simpson 869-870 

Ruth,  W.  M.: 

Direct  examination  by  Mr.  Manager  Sterling 781 

Saltonstall,  R.  M.: 

Statement  of 1147 

Saums,  Hezekiah  W.: 

Direct  examination  by  Mr.  Worthington 871-874 

Recalled  for  further  direct  examination  by  Mr.  Worthington 989-993 

Cross-examination  by  Mr.  Manager  Sterling 993-994 

Redirect  examination  by  Mr.  Worthington 994 

Scanlon,  Michael  W. : 

Direct  examination  by  Mr.  Worthington 1021-1022 

Recalled  by  Mr.  Manager  Webb 1028 
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Spranton,  W.  W. :  Page. 

Direct  examination  by  Mr.  Simpeon 911 

Seager^  John  L. : 

Durect  examination  by  Mr.  Manager  Floyd 606 

SearlOj  Alonzo  T.: 

Durect  examination  by  Mr.  Simpson 912 

Cross-examination  by  Mr.  Manager  Norris 912-913 

Searle,  Edward  R.  W.: 

Direct  examination  by  Mr.  Manager  Norris 789-798 

Cross-examination  by  Mr.  Simpson 798-799 

Redirect  examination  by  Mr.  Manager  Norris 799 

Finally  dischaiged \ 799 

Shattu^k,  Frank  R.: 

Direct  examination  by  Mr.  Simpson 939-944 

Smithj  Edward  B.: 

Direct  examination  by  Mr.  Manager  Webb 672-674 

Excused 674 

Smithj  John  A.: 

Direct  examination  by  Mr.  Manager  Norris 632 

Cross-examination  by  Mr.  Simpson 632 

Dischaiged  finally 632 

Snyder,  G.  F. : 

Direct  examination  by  Mr.  Manner  Sterling 326-331 

Cross-examination  by  Mr.  Worthington 331-333 

Sprout,  C.  E.: 

Direct  examination  by  Mr.  Simpson 961-962 

Cross-examination  by  Mr.  Manager  Norris 962-964 

Stone,  William  A.: 

Direct  examination  by  Mr.  Martin , 914 

Stuiges,  E.  B.: 

Direct  examination  by  Mr.  Martin 917 

Swingle,  Samuel  H. : 

Direct  examination  by  Mr.  Manager  Davis 761-762 

Cross-examination  by 'Mr.  Simpson 762 

Finally  dischaiged 763 

Torre>r,  James  H.: 

Direct  examination  by  Mr.  Worthington 919-922 

Cross-examination  by  Mr.  Manager  Davis 922 

Tracy,  Robert  C: 

Direct  examination  by  Mr.  Simpson 1149-1153 

Recalled  by  Mr,  Manager  Clayton 1220-1230 

Truesdale,  William  H. : 

Direct  examination  by  Mr.  Manager  Floyd 612-615 

Cross-examination  by  Mr.  Simpson 615 

Dischaiged 615 

Vandewater,  William  G. : 

Direct  examination  by  Mr.  Simpson 964-966 

VanStorch,  C.  H.: 

Direct  examination  by  Mr.  Manager  Sterling 767-768 

Cross-examination  by  Mr.  Simpson 768 

Redirect  examination  by  Mr.  Manager  Sterling 768-769 

Recross-examination  by  Mr.  Simpson 769-770 

Finally  dischaiged 770 

Von  Beigen,  John: 

Direct  examination  by  Mr.  Martin 913 

Warren,  Everett: 

Direct  examination  by  Mr.  Worthington 879-895 

Cross-examination  by  Mr.  Manager  Norris 895-903 

Redirect  examination  by  Mr.  Worthington 903-^04 

Recross-examination  by  Mr.  Manager  Norris 904-905 

Warriner,  S.  D.: 

Direct  examination  by  Mr.  Mansjger  Webb 636-651 

Cross-examination  by  Mr.  Worthington 651-654 

Redirect  examination  by  Mr.  Manager  Webb 655-661 

Recross-examination — 

By  Mr.  Worthington 661-663 

By  Mr.  Manager  Webb 663 


INDEX.  XU 

Wamke,  Frederick:  Page. 

Direct  examination  by  Mr.  Manager  Davis 732-739 

Cross-examination  by  Mr.  Simpson 739-741 

Redirect  examination  by  Mr.  Manager  Davis 741 

Watres,  L.  A.: 

Direct  examination  by  Mr.  Simpson 931 

Cross-examination  by  Mr.  Manager  Norris 931-932 

Watson,  George  M.: 

Testimony  given  before  Judiciary  Committee  of  House  of  Representa- 
tives   1154-1216 

Weil,  Leo: 

Direct  examination  by  Mr.  Martin 918 

Cross-examination  by  Mr.  Manager  Norris 918-919 

Weller,  Henry  J. : 

Direct  examination  by  Mr.  Worthiigton 111&-1118 

Cross-examination  by  Mr.  Manager  Webb 1119-1120 

Redirect  examination  by  Mr.  Worthington 1120-1121 

Welles,  Charles  Hopkins: 

Direct  examination  by  Mr.  Worthington S22-924 

Cross-examination  by  Mr.  Manager  Davis 924-925 

Redirect  examination  by  Mr.  Worthington 925-926 

Wenderoth,  Oscar: 

Direct  examination  by  Mr.  Worthington 948-949 

Williams,  Edward  J.: 

Direct  examination  by  Mr.  Mans^er  Webb 133 

Cross-examination  by  Mr.  Worthington 190-208 

Redirect  examination  by  Mr.  Manager  Webb 208-212 

Recross-examination  by  Mr.  Worthington 212-213 

Wilson,  John  R.: 

Direct  examination  by  Mr.  Manager  Sterling 783-784 

Cross-examination  by  Mr.  Simpson 784 

Redirect  examination  by  Mr.  Manager  Sterling 784 

Witmer,  Charles  B.: 

Direct  examination  by  Mr.  Simpson 959-961 

Woodruff,  Clarence  S.: 

Direct  examination  by  Mr.  Worthington 949-958 

Cross-examination  by  Mr.  Manager  Clayton 958 

Furtlier  questions  by  Mr.  Worthington 958-959 

Woodward,  J.  Butler: 

Direct  examination  by  Mr.  Simpson 849-854 

Cross-examination  by  Mr.  Manager  Norris 854-859 

Redirect  examination  by  Mr.  Simpson 859-860 

Recross-examination  by  Mr.  Manager  Norris 860 

Finally  discharged 860 

Recalled  by  Mr.  Manager  Norris 862 
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